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645  Filed  Nov  10  1947  Harry  M.  Hull,  Clerk 

IN  THE  DISTRICT  COURT  OF  THE 
UNITED  STATES  FOR  THE 
DISTRICT  OF  COLUMBIA 
LOTTIE  MAY  MARTIN, 

3401 R  Street,  N.  W., 

Washington,  D.  C. 

Plaintiff 

v. 

L  STANDARD  OIL  COMPANY  OF  NEW  JERSEY, 

a  corporation, 

261  Constitution  Avenue,  N.  W. 

Washington,  D.  C., 

2.  GULF  OIL  CORPORATION,  a  corporation, 

1724  South  Capital  Street, 

Washington,  D.  C., 

Defendants 

No.  4559-  ’47 

Complaint  for  Injunction  and  Damages  . 

1.  This  is  a  complaint  for  a  mandatory  injunction  re¬ 
quiring  the  removal  of  a  pier  and  piles  in  the  Anacostia 
River  in  front  of  or  on  Lots  6,  7  &  8,  Square  E.  of  664, 
and  in  front  of  S  Street  South  in  the  District  of  Co¬ 
lumbia  and  to  recover  damages  of  Twenty-five  Thousand 
Dollars  ($25,000)  for  defendants’  actions.  Title  11,  Sec¬ 
tions  306  and  315,  of  the  District  of  Columbia  Code,  1940 
Edition,  give  jurisdiction  to  this  Court 

2.  Plaintiff  Lottie  May  Martin  is  a  citizen  of  the 
United  States,  a  resident  of  the  District  of  Columbia  and 
the  owner  in  fee  simple  of  Lots  6,  7  &  8,  Square  E.  of 

664,  in  the  District  of  Columbia.  Defendant  No.  1 

646  Standard  Oil  Company  of  New  Jersey  and  No.  2 
Gulf  Oil  Corporation  are  each  corporations  doing 

business  in  the  District  of  Columbia. 
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3.  Lots  6,  7  &  8,  Square  E.  of  664,  are  each  about 
thirty  (30)  feet  wide.  The  east  and  west  lot  lines  extend 
due  east  from  Water  Street,  either  to  the  channel  of  the 
Anacostia  River  or  to  the  bulkhead  line  of  that  river 
established  by  the  Secretary  of  War  pursuant  to  the 
River  and  Harbors  Act  The  lots  lie  along  S  Street 
South,  the  north  line  of  Lot  8  being  the  south  line  of 
that  street  A  wharf  belonging  to  plaintiff  extends  past 
the  bulkhead  line  into  the  river.  Riparian  rights  are 
appurtenant  to  the  lots  and  to  S  Street  S  Street  is  a 
public  highway,  and  the  riparian  rights  appurtenant 
thereto  are  public  rights.  The  riparian  rights  appurte¬ 
nant  to  plaintiff’s  land  and  to  S  Street  include  the  right 
to  accretion  and  of  access  to  the  channel  of  the  Anar 
costia  River. 

4.  In  November  of  1946,  a  pier  and  a  cluster  of  piles 
were  erected  in  the  river  in  front  of  S  Street,  in  front 
of  plaintiff’s  fast  land  and  plaintiff’s  wharf  and  be¬ 
tween  plaintiff’s  fast  land  and  the  channel  of  the  river. 
About  the  same  time  the  river  bed  was  dredged  in  front 
of  plaintiff’s  fast  land.  Since  that  time  to  the  present 
day,  the  pier  and  the  piles  have  been  maintained  as  pri¬ 
vate  property.  The  pier  and  the  piles  were  erected  and 
the  dredging  was  done  by  defendant  No.  1  or  defendant 
No.  2,  or  both  defendant  No.  1  and  defendant  No.  2,  and 
defendant  No.  1  or  defendant  No.  2,  or  both  defendant 
No.  1  and  defendant  No.  2,  have  maintained,  and  are 
now  maintaining,  the  pier  and  the  piles  as  its  or  their 
private  property. 

5.  The  pier  and  the  piles  violate  plaintiff’s 
647  rights  as  owner  of  her  lots  and  her  wharf  and 
also  violate  her  rights  as  abutting  land  owner  to 
S  Street  They  interfere  with  the  navigation  of  the 
river  in  front  of  S  Street  and  in  front  of  plaintiff  s 
lots  and  wharf.  Vessels  and  other  craft  cannot  travi 
from  up  the  river  direct  to  S  Street  or  direct  to  plain- 


tiff’s  wharf  or  her  lots  bat  have  to  proceed  down  the 
river  around  the  pier  and  the  piles  and  then  come  np 
again  in  order  to  reach  S  Street  and  in  order  to  reach 
plaintiff’s  wharves.  Many  vessels  cannot  moor  to  S 
Street  or  to  plaintiff’s  wharf  at  all  and  the  pier  and  the 
piles  limit  the  nnmber  of  vessels  that  can  do  so.  The 
pier  and  the  piles  interfere  with  and  curtail  plaintiff’s 
right  of  access  to  the  navigable  part  of  the  river  in  front 
of  the  fast  land  in  her  lots,  in  front  of  her  wharf  and  in 
front  of  S  Street. 

6.  The  dredging  done  was  in  front  of  plaintiff’s  fast 
land  or  earth  was  taken  from  plaintiff’s  land  lying  under 
the  river.  In  any  case  it  violated  her  riparian  rights  and 
particularly  her  right  to  accretions  and  to  the  main¬ 
tenance  of  the  river  in  its  natural  state.  It  also  makes 
it  more  difficult  and  expensive  to  extend  her  wharf .  to 
the  pierhead  line  of  the  river  established  by  the  Secre¬ 
tary  of  War,  as  she  is  entitled  to  do. 

7.  Plaintiff  has  rights  to  the  use  of  S  Street  and 
the  water  in  front  of  S  Street  which  are  peculiar  to 
her.  She  and  her  predecessors  in  title  improved  S 
Street  where  it  abuts  her  land  and  near  her  land  at  their 
own  private  expense.  She  and  her  predecessors  in  title 
improved  the  usability  of  S  Street  as  a  landing  place 
and  wharf  by  actually  constructing  a  portion  of  the  land¬ 
ing  place  and  the  wharf  on  S  Street  at  its  junction  along 
the  river  at  their  own  private  expense  and  in  other  ways. 

The  free  use  of  S  Street  at  its  terminus  as  a  land- 
648  ing  place  and  wharf  is  particularly  valuable  to 
plaintiff  in  conjunction  with  the  use  of  her  wharf 
and  land. 

8.  Plaintiff  is  informed  and  believes,  and  therefore 
avers,  that  the  erection  and  maintenance  of  the  pier  and 
piles  and  the  dredging  was  and  is  with  knowledge  and 
actual  notice  of  the  violation  of  her  rights  of  ownership 
and  to  her  riparian  rights  and  was  and  is  wilfully  and 
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maliciously  done;  and  that  defendant  No.  1,  or  defendant 
No.  2,  or  both  defendants  No.  1  and  No.  2,  have  wilfully 
and  maliciously  violated  her  rights  and  are  continuing 
to  do  so. 

9.  The  erection  and  maintenance  of  the  pier  and  piles 
has  decreased  the  efficiency  of  plaintiff’s  wharf  and  land 
and  is  continuing  to  do  so.  It  has  also  decreased  the 
value  and  the  rental  value  of  plaintiff’s  wharf  and  land 
and  is  continuing  to  do  so.  Plaintiff’s  damages  are  diffi¬ 
cult  of  ascertainment,  and  in  order  to  recover  the  same 
in  the  future  she  would  have  to  maintain  a  series  of  law¬ 
suits  at  great  expenditure  of  time  and  money.  Some 
of  the  damages  she  will  sustain  if  the  pier  and  piles  re¬ 
main  are  irreparable. 

10.  Plaintiff  claims  that  by  reason  of  each  and  all 
of  the  foregoing  facts  she  has  suffered  damages  in  the 
amount  of  Twenty-five  Thousand  Dollars  ($25,000). 

WHEREFORE  plaintiffs  prays: 

L  That  defendants,  and  each  of  them,  be  compelled 
to  remove  the  pier  and  the  piles  now  in  front  of  S 
Street  South  and  of  Lots  6, 7  &  8. 

IL  That  defendants,  and  each  of  them,  be  en- 
649  joined  from  erecting  or  maintaining  any  obstruc¬ 
tion  to  the  navigability  of  the  Anacostia  River  in 
front  of  S  Street  or  in  front  of  the  fast  land  in  Lots  6, 
7  &  8,  Square  E.  of  664. 

m.  That  plaintiff  have  judgment  against  defendants, 
and  each  of  them,  in  the  sum  of  Twenty-five  Thousand 
Dollars  ($25,000)  and  costs. 

IV.  And  for  such  other  and  farther  relief  as  the 
nature  of  the  case  may  require  and  to  the  Court  may  seem 
meet  and  proper. 

/s/  Lottie  May  Martin 
Lottie  May  Martin 
Plaintiff 
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/s/  Daniel  Partridge  HE 
Daniel  Partridge  HI 
American  Security  Building, 

Washington-5,  D.  C. 

/s/  Milton  D.  Campbell 
Milton  D.  Campbell 
Woodward  Building, 

Washington-5,  D.  C. 

Attorneys  for  Plaintiff 

•  •  •  • 

657  Filed  Dec  5  1947  Harry  M.  Hull,  Clerk 

Amended  Answer  of  Defendant  Standard  OH 
Company  of  New  Jersey 

L  It  admits  the  jurisdiction  of  the  Court 

2.  It  is  without  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  allegations  of  plain¬ 
tiff’s  citizenship  and  residence  and  her  ownership  of  Lots 
6,  7  and  8,  Square  E  of  664  in  the  District  of  Columbia. 
It  admits  it  is  a  corporation  and  is  doing  business  in 
the  District  of  Columbia. 

3.  It  admits  that  Lots  6,  7  and  8,  Square  E.  of  664 
are  each  about  thirty  feet  wide.  It  is  without  knowledge 
or  information  sufficient  to  form  a  belief  as  to  whether 
the  East  and  West  lot  lines  extend  due  east  from  Water 
Street,  but  if  they  do  so  extend  they  extend  only  to  high 
water  mark  along  the  Anacostia  River.  It  admits  that 
the  north  line  of  said  lot  8  is  the  south  line  of  S  Street. 
It  admits  that  a  wharf  of  plaintiff  extends  past  the  bulk 
head  line  into  the  river  but  says  that  said  wharf  extends 
into  the  river  in  front  of  S  Street,  a  public  street  and 
which  plaintiff  in  her  complaint  claims  should  remain 
unobstructed.  It  further  admits  that  riparian  rights  are 
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appurtenant  to  the  said  lots  and  to  S  Street  but  says 
that  plaintiff  has  no  rights  appurtenant  to  S  Street. 

658  4.  It  admits  that  in  November,  1946,  by  agree¬ 

ment  with  the  Gulf  Oil  Corporation,  and  under  per¬ 
mits  from  the  Federal  Government  and  the  District  of 
Columbia  it  had  constructed  an  addition  to  the  then 
existing  pier  of  said  Gulf  Oil  Corporation  and  that  a 
portion  of  said  pier  and  a  cluster  of  piles  used  in  con¬ 
nection  therewith  extend  in  front  of  S  Street  but  denies 
that  said  pier  and  piles,  or  either  of  them,  extend  in 
front  of  plaintiff’s  fast  land  or  wharf  or  between  plain¬ 
tiff’s  fast  land  and  the  channel  of  the  river.  It  admits 
that  about  the  same  time  dredging  was  done  in  the  bed 
of  the  river  at  a  distance  in  front  of  plaintiff’s  land.  It 
admits  that  the  said  addition  to  the  pier  of  the  Gulf 
Oil  Corporation  and  the  cluster  of  piles  aforesaid  are 
still  maintained  by  said  Gulf  Oil  Corporation  as  its  pri¬ 
vate  property.  Further  it  says  that  all  of  the  work 
aforesaid  was  performed  under  government  permits  and 
in  strict  accordance  therewith. 

5.  It  denies  that  the  pier  and  piles  aforesaid  violate 
any  right  of  the  plaintiff  or  interfere  with  navigation 
in  front  of  S  Street  or  of  her  lots  and  wharf.  It  says 
further  that  because  of  the  dredging  done  as  aforesaid, 
many  vessels  which  could  not  formerly  moor  to  plain¬ 
tiff’s  wharf  may  now  do  so.  Further  it  says  that  be¬ 
cause  of  the  extension  of  plaintiff’s  wharf  into  S  Street 
extended,  and  not  by  reason  of  any  work  done  by  this 
defendant,  no  vessels  could  moor  to  S  Street  before  the 
aforesaid  work  and  can  not  now  do  so.  It  denies  that 
the  pier  and  piles  interfere  with  or  curtail  any  right 
of  access  to  the  river  in  front  of  plaintiff’s  fast  land 
and  her  wharf  or  S  Street  to  which  plaintiff  is  legally 
entitled. 

* 1  r 

6.  It  denies  the  allegations  of  paragraph  6. 
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7.  It  denies  that  plaintiff  has  any  rights  to  the  use 
of  S  Street  and  the  water  in  front  of  S  Street  and  as 

to  the  other  allegations  of  paragraph  7  it  is  with- 

659  out  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  truth  thereof. 

8.  It  denies  the  allegations  of  paragraph  8. 

9.  It  denies  the  allegations  of  paragraph  9. 

10.  It  denies  the  allegations  of  paragraph  10. 

CLEPHANE,  LATIMER  &  HALL 
By:  /s/  Gilbert  L.  Hall 

Attorneys  for  Defendant, 
Standard  Oil  Company  of 
New  Jersey. 

843  Investment  Building 
Washington,  D.  C. 

•  *  •  • 

660  Piled  Nov  26  1948  Harry  M.  Hull,  Clerk 

Praecipe 

•  •  •  • 

The  Clerk  of  said  Court  will  substitute  the  name  of 
John  J.  Courtney,  843  Investment  Building,  Washington, 
D.  C.,  as  attorney  for.  the  defendants,  in  lieu  of  Clephane, 
Latimer  &  Hall,  who  hereby  withdraw. 

•  •  •  • 

661  Piled  May  10  1950  Harry  M.  Hull,  Clerk 

•  •  •  • 

Order 

• 

Upon  consideration  of  the  application  made  by  the  De¬ 
fendant,  Gulf  Oil  Corporation,  to  file  an  amended  answer 
in  the  above  entitled  action  including  a  cross-claim  against 


the  Standard  Oil  Company  of  New  Jersey  and  &  third- 
party  complaint  against  the  District  of  Columbia,  it  is 
this _ day  of  May  1950  by  the  Court 

ORDERED  that  leave  is  hereby  granted  to  the  De¬ 
fendant,  Gulf  Oil  Corporation,  to  file  an  amended  answer 
in  the  above  entitled  action  -  including  therein  a  cross- 
claim  against  the  defendant,  Standard  Oil  Company  of 
New  Jersey,  and  a  third-party  complaint  against  the  Dis¬ 
trict  of  Columbia  on  or  before  the  11th  day  of  May  1950. 

/s/  Bolitha  E.  Laws 
Chief  Judge 


Filed  May  10  1950  Harry  M.  Hull,  Clerk 

Amended  Answer  of  Defendant  Qvlf  OH 
Corporation  and  Third  Party  Complaint 


First  Defense 

L  The  complaint  fails  to  state  a  claim  against  De¬ 
fendant,  Gulf  Oil  Corporation  upon  which  relief  can  be 
granted. 

Second  Defense 

1.  Defendant,  Gulf  Oil  Corporation,  admits  the  juris¬ 
diction  of  the  Court 

2.  This  Defendant  is  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allega¬ 
tions  of  Plaintiff’s  citizenship  and  residence  and  of  her 
ownership  of  Lots  6,  7  and  8  in  Square  East  of  Square 
664  in  the  District  of  Columbia.  This  Defendant  admits 
that  it  is  a  corporation  and  is  doing  business  in  the  Dis¬ 
trict  of  Columbia. 

663  3.  This  Defendant  admits  that  Lots  6,  7  and  3 

in  Square  East  of  Square  664  are  each  about  thirty 


feet  wide.  This  Defendant  is  without  knowledge  or  in¬ 
formation  sufficient  to  form  a  belief  as  to  the  fall  extent 
of  the  east  and  west  lot  lines  of  -said  lots;  denies  that 
said  east  and  west  lot  lines  extend  beyond  the  bulkhead 
linp  of  the  Anacostia  River  as  established  by  the  Secre¬ 
tary  of  War  pursuant  to  the  Rivers  and  Biarbors  Act; 
admits  that  the  north  line  of  said  Lot  8  in  said  Square 
is  contiguous  with  the  south  line  of  S  Street;  admits 
that  a  wharf  of  the  Plaintiff  extends  past  the  bulkhead 
line  into  the  Anacostia  River,  but  alleges  that  said  wharf 
extends  into  the  river  in  front  of  S  Street,  a  public 
street.  Defendant  admits  that  there  are  riparian  rights 
in  the  Anacostia  River  appurtenant  to  S  Street  De¬ 
fendant  admits  that  riparian  rights  are  appurtenant  to 
Square  East  of  Square  664  and  denies  that  Plaintiff 
has  any  riparian  rights  appurtenant  to  S  Street 

4.  This  Defendant  admits  that,  in  November  of  1946, 
by  agreement  between  this  Defendant  and  the  Defendant, 
Standard  Oil  Company  of  New  Jersey,  and  under  per¬ 
missions  of  and  permits  obtained  from  the  District  of 
Columbia  and  the  War  Department,  U.  S.  Engineer’s 
Office,  there  was  constructed  an  addition  to  the  then 
existing  pier  of  this  Defendant  and  that  a  portion  of  said 
pier  and  a  cluster  of  piles  used  in  connection  therewith 
extend  in  front  of  S  Street;  denies  that  said  pier  or 
that  any  of  said  piles  constructed  in  connection  with  said 
pier  extend  in  front  of  Plaintiff’s  land  or  wharf  or  be¬ 
tween  Plaintiff’s  land  and  the  channel  of  the  Anacostia 
River  r  admits  that  in  1946  dredging  was  done  in  the 
bed  of  the  Anacostia  River  in  front  of  Plaintiff’s  land; 
admits  said  pier  and  piles  were  erected  by  the  Defendant, 
Standard  Oil  Company  of  New  Jersey,  and  alleges  that 
this  was  done  pursuant  to  an  agreement  dated  July  24, 
1946  by  and  between  said  Defendant  and  this  Defendant; 
admits  that  said  pier  and  piles  are  now  being  . maintained 
as  the  private  property  of  this  Defendant '  Defendant 
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Third  Defense 

L  This  Defendant  alleges  that  the  extension  of  this 
Defendant’s  pier  and  the  construction  of  the  piling  in 
the  Anacostia  River  of  which  the  Plaintiff  complains  were 
authorized  and  done  pursuant  to  permissions  of  and  per¬ 
mits  of  the  District  of  Columbia  and  the  War  Depart¬ 
ment’s  U.  S.  Engineer’s  Office  of  the  United  States;  that 
the  construction,  maintenance,  and  the  present  use  of  said 
docking  facilities  by  this  Defendant  are  lawful  and  proper 
and  are  paramount  to  any  and  all  riparian  or  other  rights 
claimed  by  Plaintiff. 

665  2.  This  Defendant  alleges  that  it  is  lawfully 

entitled  to  use  and  maintain  such  docking  facilities, 
and  that  the  maintenance  and  use  of  such  docking  facili¬ 
ties  has  caused  no  legal  damages  to  Plaintiff. 

Cross-Claim  of  Defendant,  Gulf  Oil  Corporation 
Against  Defendant,  Standard  OH  Company 
of  New  Jersey 

1.  On  or  about  March  3,  1932  Gulf  Refining  Company, 
predecessor  of  the  Defendant,  Gulf  Oil  Corporation,  ob¬ 
tained  from  the  office,  of  the  Inspector  of  Buildings  of 
the  District  of  Columbia,  a  renewal  permit  to  build  a 
wharf  into  the  Anacostia  River  in  the  District  of  Co¬ 
lumbia,  from  the  U.  S.  Government  bulkhead  line  of  said 
Defendant’s  premises,  No.  1724  South  Capitol  St'  S.  R, 
being  known  as  Lot  4  of  Square  South  of  Square  708, 

to  the  pierhead  line  in  said  Anacostia  River  in  front  of 
said  premises. 

2.  Thereafter  on  or  about  August  26,  1932  said  Gulf 
Refining  Company  obtained  from  the  War  Department, 
U.  S.  Engineer’s  Office,  approval  for  the  construction  of 
such  wharf  or  pier  abutting  said  Lot  4,  Square  South 
of  Square  708  in  the  City  of  Washington,  District  of 
Columbia. 
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3.  Subsequently  and  prior  to  the  year  1936  said  Gulf 
Refining  Company  constructed  .said  wharf  or  pier  in 
strict  accordance  with  said  permits  and  approval. 

4.  In  the  year  1936  said  Gulf  Refining  Company  was 
dissolved  and  all  of  its  assets,  rights,  titles,  permits  and 
properties  were  conveyed  by  it  to  its  sole  stockholder, 
the  Defendant,  Gulf  Oil  Corporation,  including  the  prop¬ 
erties,  permits,  wharf  or  pier  and  rights  hereinabove  men¬ 
tioned,  and  including  any  and  all  riparian  rights  belong¬ 
ing  to  said  Gulf  Refining  Company  and  appurtenant  to 
said  Lot  4,  Square  South  of  Square  708. 

5.  Said  wharf  or  pier  is  shown  on  the  annexed  plan 
prepared  by  the  Defendant,  Standard  Oil  Company  of 
New  Jersey  entitled  “New  Dock  and  Extension  to  Gulf 
Oil  Corporation’s  Dock,  Washington,  D.  C.”  dated  March 
8,  1946,  and  indicating  that  it  was  revised  on  April  18, 
1946,  being  shown  thereon  as  “Present  Wharf”  and 
“Present  Gulf  Dock”,  said  annexed  plan  being  Exhibit  A 

of  this  answer. 

666  6.  In  and  during  the  years  1941  and  1942  ap¬ 

propriate  officials  of  the  District  of  Columbia 
planned  to  construct  a  bridge  across  the  Anacostia  River 
at  right  angles  to  said  U.  S.  Government  bulkhead  line, 
a  few  hundred  feet  to  the  north  of  said  Gulf  Oil  Corpo¬ 
ration’s  dock.  Subsequently  said  bridge  was  constructed 
at  the  location  shown  on  the  attached  plan.  Exhibit  A. 
Prior  to  the  construction  of  said  bridge  the  Defendant, 
Standard  Oil  Company  of  New  Jersey  also  had  a  dock 
opposite  property  belonging  to  it  known  as  Lots  1,  2 
and  3  of  said  Square  South  of  708,  its  said  dock  at  that 
time  being  shown  on  the  annexed  plan,  ErliiKi*  A,  as 
“Present  Dock”. 

7.  Prior  to  the  construction  of  said  bridge  appropriate 
officials  of  the  District  of  Columbia,  entered  into  nego¬ 
tiations  with  the  Defendant,  Standard  Oil  Company  of 


New  Jersey  for  the  purpose  of  acquiring  a  right  of  way 
across  certain  property  of  the  Defendant,  Standard  Oil 
Company  of  New  Jersey,  for  the  construction  of  said 
bridge  and  its  approaches.  As  proposed  the  location  of 
said  bridge  made  it  impossible  for  the  Defendant,  Stand¬ 
ard  Oil  Company  of  New  Jersey  to  continue  using  its 
dock  shown  on  annexed  Exhibit  A  as  “Present  Dock”. 

8.  in  order  to  make  it  possible  for  the  District  of 
Columbia  to  give  the  Defendant,  Standard  Oil  Company 
of  New  Jersey  room  to  dock  its  vessels  in  front  of  its 
said  property,  a  plan  was  evolved  between  them  whereby 
Standard  Oil  Company  of  New  Jersey  would  move  its 
existing  dock  southward.  Subsequently  and  pursuant  to 
said  negotiations  Standard  Oil  Company  of  New  Jersey 
built  a  new  dock  opposite  its  said  property.  Said  new 
dock  is  indicated  on  Exhibit  A  attached  hereto  as  “New 
Standard  Oil  Co.  of  N.  J.  Dock”. 

9.  A  part  of  these  negotiations  necessitated  the  mov¬ 
ing  of  the  Defendant,  Gulf  Oil  Corporation’s  dock  south¬ 
ward  in  order  that  it  might  have  room  to  dock  its  ves¬ 
sels  in  front  of  its  property. 

10.  During  the  year  1942  certain  officials,  agents,  ser¬ 
vants  or  employees  of  the  Defendant,  Standard  Oil 

Company  of  New  Jersey  presented  to  the  Def end- 
667  ant.  Gulf  Oil  Corporation  the  aforesaid  proposal 
relative  to  both  companies’  moving  their  docks 
southward,  substantially  in  the  manner  shown  on  Ex¬ 
hibit  A. 

11.  Thereafter  during  the  year  1944  the  Defendant, 
Standard  Oil  Company  of  New  Jersey  continued  discus¬ 
sions  with  the  Defendant,  Gulf  Oil  Corporation,  relative 
to  the  proposal  to  move  their  respective  docks  southward 
in  order  to  accommodate  the  construction  of  said  bridge 
and  the  docking  of  vessels  of  the  Defendant,  Standard 
Oil  Company  of  New  Jersey.  Prior  to  any  change  in 
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these  docking  arrangements  the  Defendant,  Gulf  Oil  Cor¬ 
poration,  had  ample  space  to  dock  its  vessels  opposite  its 
said  property.  During  the  year  1944  the  Defendant, 
Standard  Oil  Company  of  New  Jersey  represented  to  the 
Defendant,  Gulf  Oil  Corporation  that  it  would  secure 
all  of  the  necessary  permits  for  the  extension  southward 
of  the  dock  of  the  Defendant,  Gulf  Oil  Corporation,  and 
assured  the  Defendant,  Gulf  Oil  Corporation,  specifically 
that  in  making  such  change  in  said  docking  arrangements 
there  would  be  no  interference  with  the  riparian  rights 
of  the  Plaintiff,  Martin,  obligating  itself  to  obtain  for 
the  Defendant,  Gulf  Oil  Corporation  the  necessary  ripar¬ 
ian  rights  for  the  purpose  of  constructing  the  new  addi¬ 
tion  to  the  southerly  end  of  the  dock  of  the  Defendant, 
Gulf  Oil  Corporation,  including  the  pile  clusters  shown 
on  said  Exhibit  A  as  “New  9-Pile  Cluster”  and  “New 
7-pile  Cluster”.  The  proposed  extension  of  the  dock  of 
the  Defendant,  Gulf  Oil  Corporation  is  shown  on  said 
plan,  Exhibit  A,  as  “New  Gulf  Dock”. 


12.  Thereafter,  on  or  about  the  first  day  of  Septem¬ 
ber  1944,  the  Defendant,  Standard  Oil  Company  of  New 
Jersey  and  the  Third  Party  Defendant,  the  District  of 
Columbia,  entered  into  an  agreement,  a  true  copy  of 
which  is  annexed  hereto  and  made  a  part  hereof  and 
marked  “Exhibit  B”,  reference  to  which  is  hereby  made 
as  though  incorporated  verbatim  in  this  paragraph.  Said 
agreement  was  for  the  sole  and  exclusive  benefit  of  the 
Defendant,  Standard  Oil  Company  of  New  Jersey  and 
the  Third  Party  Defendant,  the  District  of  Columbia.  The 
Defendant,  Gulf  Oil  Corporation,  derived  no  benefit  what¬ 
soever  therefrom  unless  this  Court  ultimately  holds  that 
the  Plaintiff  has  no  right  to  require  the  removal  of  any 
part  of  the  Defendant,  Gulf  Oil  Corporation’s  dock  or  of 
either  of  the  two  clusters  of  piles  hereinabove  men¬ 
tioned. 
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668  13.  Thereafter  and  prior  to  the  twenty-fourth 

day  of  July  1946  the  Defendant,  Standard  Oil  Com- 
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pany  of  New  Jersey  represented  to  the  Defendant,  Gulf 
Oil  Corporation  that  it  was  making  and  would  make  all 
arrangements  necessary  to  obtain  all  permits  and  appro¬ 
vals  required  for  the  purpose  of  extending  said  Defend¬ 
ant,  Gulf  Oil  Corporation’s  dock  southward  as  indicated 
on  said  Exhibit  A,  and  gave  the  Defendant,  Gulf  Oil 
Corporation  assurances,  upon  which  said  Defendant  relied 
that  it  would  obtain  a  new  riparian  right  line  such  as 
that  shown  on  Exhibit  A  starting  at  the  intersection  of 
the  southerly  boundary  of  South  S  Street  with  the  TT.  S. 
Government  bulkhead  line  and  extending  at  right  angles 
to  said  U.  S.  Government  bulkhead  line,  such  so-called 
new  riparian  right  line  being  shown  on  the  plan  of  said 
Defendant,  Standard  Oil  Company  of  New  Jersey,  Ex¬ 
hibit  A  hereof,  by  the  words  “New  Riparian  Right  Line 
to  be  Secured.”  The  Defendant,  Gulf  Oil  Corporation, 
prior  to  the  twenty-fourth  day  of  July  1946  and  after  the 
time  of  the  execution  of  the  agreement  between  the  Stand¬ 
ard  Oil  Company  of  New  Jersey  and  the  District  of  Co¬ 
lumbia,  Exhibit  B  hereof,  advised  the  Defendant,  Stand¬ 
ard  Oil  Company  of  New  Jersey  that  it  would  not  be 
willing  to  agree  to  move  its  dock  southward  as  shown  on 
said  Exhibit  A  unless  it  was  assured  of  foil  riparian 
rights  to  use  said  wharf  and  was  assured  that  there 
would  be  no  invasion  thereby  of  any  riparian  rights  of 
the  Plaintiff.  As  a  result  of  this  position  taken  by  the 
Defendant,  Gulf  Oil  Corporation,  the  Defendant,  Standard 
Oil  Company  of  New  Jersey  gave  assurances  that  such 
new  riparian  right  line  would  be  taken  care  of  in  a  pro¬ 
posed  contract  to  be  entered  into  between  said  two  De¬ 
fendants  so  that'  when  vessels  of  the  Defendant,  Gulf  Oil 
Corporation  were  moored  to  said  new  Gulf  dock  they 
would  have  the  right  to  extend  over  into  the  riparian 
right  area  appurtenant  to  South  S  Street  and  that  such 
area  was  that  delineated  on  said  Exhibit  A  between  par¬ 
allel  lines  starting  from  the  intersection  of  the  northerly 
and  southerly  lines  of  South  S  Street  with  the  TJ.  S. 


Government  bulkhead  line  and  running  perpendicular  to 
said  bulkhead  line.  Said  area  is  shown  on  the  annexed 
Exhibit  A  as  being  bounded  on  the  ^est  by  the  U.  S. 
Government  bulkhead  line,  on  the  south  by  the  line  en¬ 
titled  “New  Riparian  Right  line  to  be  Secured” 
669  and  on  the  north  by  the  next  northerly  line  par¬ 
allel  thereto  entitled  on  said  plan  “Riparian  Right 


14.  The  Defendant,  Gulf  Oil  Corporation,  relying  upon 
the  facts  herein  set  forth,  on  or  about  July  24, 1946,  and 
Standard  Oil  Company  of  New  Jersey  entered  into  a 
written  agreement  with  respect  to  the  extension  southerly 
of  said  Guff  Oil  Corporation’s  dock  and  the  installation 
of  the  pile  dusters  herein  mentioned,  a  copy  of  which 
agreement  is  annexed  hereto  and  made  a  part  hereof  as 
Exhibit  C,  reference  to  which  is  made  as  though  fully 
set  forth  herein  including  the  plan  of  the  Defendant, 
Standard  Oil  Company  of  New  Jersey  annexed  to  and 
made  a  part  of  said  agreement,  said  plan,  with  the  ex¬ 
ception  of  its  failure  to  delineate  vessels  of  the  two  com¬ 
panies  as  they  would  be  tied  up  to  their  respective  new 
docks,  being  substantially  the  same  plan  as  Exhibit  A 
annexed  hereto,  and  showing  riparian  right  lines  as  ex¬ 
tending  eastward  from  the  intersection  of  the  various 
property  and  street  lines  in  the  area  and  the  U.  S.  Gov¬ 
ernment  bulkhead  line  and  at  right  angles  to  said  U.  & 
Government  bulkhead  Hue. 

15.  Thereafter,  pursuant  to  the  agreement  last  men¬ 
tioned,  Exhibit  C  annexed  hereto,  the  Defendant,  Standard 
Oil  Company  of  New  Jersey  undertook  to  obtain  all  nec¬ 
essary  permits  and  riparian  rights  required  in  order  that 
the  Defendant,  Gulf  Oil  Corporation  might  have  the  un¬ 
disturbed  and  continued  use  of  its  new  dock  as  shown  on 
said  Exhibit  A  without  having  any  claim  by  the  Plaintiff 
that  such  use  amounted  to  an  infringement  bf  the  Plain- 


ard  Oil  Company  of  New  Jersey  proceeded  with  the  con¬ 
struction  of  said  dock  and  the  installation  of  said  pile 
clusters,  after  having  been  forewarned  by  the  Plaintiff 
that  such  construction  invaded  her  riparian  rights. 

16.  The  Defendant,  Gulf  Oil  Corporation,  believes  and 
therefore  avers  that  everything  that  was  done  by  the 
Defendant,  Standard  Oil  Company  of  New  Jersey,  in  the 
obtaining  of  permits  for  the  addition  to  Gulf  Oil  Corpo¬ 
ration’s  dock  and  in  the  construction  thereof  and  in  the 
installation  of  such  pile  dusters  was  entirely  lawful  and 
did  not  amount  to  an  invasion  of  any  riparian  or  other 

right  or  property  of  the  Plaintiff.  However,  the 
670  Plaintiff  claims  in  this  action  (1)  that  the  riparian 

right  lines  in  this  vicinity  do  not  properly  extend 
from  and  at  right  angles  to  the  U.  S.  Government  bulk¬ 
head  line  in  a  southeasterly  direction  as  shown  on  said 
Exhibit  A  annexed  hereto,  but  should  be  held  to  extend 
past  the  U.  S.  Government  bulkhead  line  as  continuations 
of  the  north  and  south  boundary  lines  of  the  lots  and 
streets  in  that  vicinity,  due  east  to  the  U.  S.  Government 
pierhead  line;  or  (2)  that  her  fee  simple  title  along  the 
southerly  boundary  line  of  South  S  Street,  which  is  the 
northerly  boundary  line  of  her  lots,  extends  due  east  to 
the  channel  of  the  Anacostia  River  on  the  north  and  like¬ 
wise  extends  on  the  south  along  her  southerly  lot  line 
due  east  to  such  channel  and  that  she  has  in  this  area  of 
her  alleged  fee  title  the  exclusive  use  of  the  waters  over- 
lying  said  area  subject  only  to  the  power  of  the  XT.  S. 
Government  to  regulate  commerce  and  navigation;  and 
(3)  that  the  Defendant^  Gulf  Oil  Corporation  has  no 
right  to  occupy  or  use  or  move  its  vessels  in  any  part 
of  the  riparian  rights  area  which  she  claims  are  appurte¬ 
nant  to  South  S  Street 

17.  It  will  thus  be  seen  by  reference  to  Plaintiff’s  com¬ 
plaint  and  Exhibit  A  annexed  hereto  that  if  all  of  Plain¬ 
tiff’s  said  contentions  are  ultimately  sustained  by  the 
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obtain  unless  the  Court  grants  to  Ibis  Defendant,  Gulf 
Oil  Corporation  the  relief  herein  prayed  for,  that  is  to 
say  the  Defendant,  Gulf  Oil  Corporation  will  lose  ap¬ 
proximately  115  ft  of  its  present  frontage  and  will  not 
be  able  to  dock  its  vessels  in  front  of  its  property  because 
that  would  extend  also  the  bow  of  such  vessels  almost 
to  the  southerly  line  of  the  Standard  Oil  Company  of 
New  Jersey  dock. 

19.  If  it  is  held  that  any  of  the  Plaintiff’s  contentions 
in  this  case  are  correct  and  if  the  Defendant,  Gulf  Oil 
Corporation  is  not  granted  the  relief  herein  prayed  for, 
the  damage  to  said  Defendant,  Gulf  Oil  Corporation  will 
be  irreparable  and  there  is  not  an  adequate  remedy  at  law 
available  to  said  Defendant,  Gulf  Oil  Corporation.  De¬ 
fendant,  Gulf  Oil  Corporation,  is  advised  and  believes  that 
it  is  entitled  to  have  its  rights  in  the  premises  and  under 
said  agreement  of  July  24,  1946,  Exhibit  C,  construed, 
adjudicated  and  declared.  Said  Defendant,  Gulf  Oil  Cor¬ 
poration  contends  and  alleges  that  in  the  event  the  Plain¬ 
tiff  should  prevail  in  any  of  its  contentions  that  said 
agreement  of  July  24,  1946  should  be  rescinded,  vacated, 
and  set  aside  by  this  Court  and  the  status  quo  of  the 
parties  restored,  because  said  agreement  was  entered  into 
by  the  parties  upon  a  mistake  of  the  material  facts  upon 
which  said  agreement  was  based,  or  in  the  alternative 
that  said  agreement  of  July  24,  1946  be  so  revised  and 
modified  as  to  protect  the  rights  of  said  Defendant, 
672  Gulf  Oil  Corporation,  in  its  right  to  maintain  and 
use  adequate  docking  facilities  in  the  Anacostia 
Biver  adjacent  to  its  property  in  Square  South  of  Square 
708,  at  least  to  the  extent  that  such  docking  facilities  were 
maintained  by  said  Defendant  prior  to  July  24,  1946. 
Damages  should  also  be  awarded  to  the  Defendant,  Gulf 
Oil  Corporation  against  the  Defendant,  Standard  Oil  Com¬ 
pany  of  New  Jersey  in  an  amount  sufficient  to  compensate 
for  all  damages  and  losses  indicted  upon  the  Defendant, 
Gulf  Oil  Corporation  in  the  premises. 
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of  the  Defendants,  Golf  Oil  Corporation  and  Standard 
Oil  Company  of  New  Jersey. 

5.  It  was  the  apparent  intention  of  the  District  of 
Colombia  to  allocate  fairly  between  the  owners  of  prop¬ 
erty  extending  to  the  bulkhead  line  the  respective  riparian 
rights  of  the  owners  of  property  along  the  Anacostia 
River  along  the  U.  S.  Government  bnlkhead  line,  taking 
into  consideration  carves  in  the  river  as  well  as  the  angles 
at  which  the  said  property  lines  intersect  said  bnlkhead 
line  to  the  end  that  all  persons  having  property  adjacent 
to  said  bnlkhead  line  might  have  fair  access  to  the  chan¬ 
nel  of  the  Anacostia  River  and  that  none  shonld  be  cot 
off  from  such  access  by  the  accident  of  a  curve  in  the 
river  or  an  acnte  angle  of  a  property  line  touching  the 
bnlkhead  line. 

6.  On  the  seeking  of  the  first  permit  to  construct  a 
dock  in  the  Anacostia  River  opposite  Lot  4  in  Square  708, 
the  Third-Party  Defendant,  the  District  of  Columbia,  by 
its  appropriate  officers,  agents,  servants  and  employees 
advised  that  such  a  dock  would  have  to  be  constructed 
within  the  riparian  area  shown  on  the  annexed  plat,  Ex¬ 
hibit  E,  opposite  to  said  Lot  4  in  Square  South  of  Square 
708. 

• 

7.  The  agreement  between  the  Defendants,  Standard 
Oil  Company  of  New  Jersey  and  the  District  of  Columbia 
dated  September  1,  1944,  annexed  hereto  as  Exhibit  B, 
was  made  by  the  District  of  Columbia  in  the  belief  by 
both  parties  that  the  riparian  right  lines  of  the  respective 
property  owners  along  the  Anacostia  River  followed  the 
same  direction  as  the  lines  indicated  on  said  plat,  Exhibit 
E,  or  on  the  representation  by  the  District  of  Columbia 
that  such  were  the  proper  riparian  lines  and  on  the  reli¬ 
ance  by  the  Defendant,  Standard  Oil  Company  upon  such 
representation. 


8.  Subsequently  and  pursuant  to  said  agreement 
674  between  tbe  Defendants,  the  District  of  Columbia 
and  the  Standard  Oil  Company  of  New  Jersey,  the 
agreement  was  made  between  the  Defendant,  Standard 
Oil  Company  of  New  Jersey  and  the  Defendant,  Gulf  Oil 
Corporation  on  or  about  July  24,  1946,  Exhibit  C.  There¬ 
after  pursuant  to  both  agreements  the  new  Gulf  dock  and 
the  two  new  pile  clusters  shown  on  annexed  Exhibit  A 
were  constructed  with  the  full  prior  approval  and  pur¬ 
suant  to  permits  issued  by  the  Defendant,  the  District  of 
Columbia  and  the  War  Department,  TJ.  S.  Engineer’s 
Office. 

9.  The  District  of  Columbia  has  jurisdiction  over  and 
control  of  riparian  rights  in  the  Anacostia  Biver  by  rea¬ 
son  of  the  intersection  of  various  streets  with  the  U.  S. 
Government  bulkhead  line  and  a  definition  and  adjudica¬ 
tion  of  the  location  and  extent  of  these  riparian  rights 
under  the  jurisdiction  and  control  of  the  District  of 
Columbia  is  required  in  this  action,  with  particular  refer¬ 
ence  to  the  riparian  rights  appurtenant  to  South  S  Street. 
By  reason  of  this  fact  the  District  of  Columbia  is  a  proper 
party  to  this  action.  By  reason  of  the  other  facts  here¬ 
inabove  stated  it  is  an  indispensable  party  to  the  granting 
by  this  Court  of  equity  of  complete  relief. 

10.  Gulf  Oil  Corporation  was  induced  by  the  Defend¬ 
ant,  Standard  Oil  Company  of  New  Jersey  to  permit  the 
extension  of  its  dock  southward  as  shown  on  Exhibit  A 
by  reason  of  a  representation  made  by  said  Defendant, 
Standard  Oil  Company  of  New  Jersey  and  the  District 
of  Columbia  that  such  extension  and  the  pile  clusters  to 
the  south  thereof  would  be  within  the  proper  riparian 
right  lines  of  said  Defendant,  Gulf  Oil  Corporation  and 
of  South  S  Street. 

\  •V;*  A'  ■'  $  '  *' 

11.  The  Defendant,  Gulf  Oil  Corporation  took  no  part 
whatsoever  in  the  negotiations  between  the  District  of 
Columbia  and  the  Defendant,  Standard  Oil  Company  of 


New  Jersey,  with  reference  to  the  construction  of  the 
new  Sooth  Capitol  Street  bridge  or  with  reference  to  the 
moving  of  the  piers  and  docks  of  the  two  companies  south¬ 
ward  or  with  reference  to  the  obtaining  of  the  necessary 
approvals  and  permits  from  the  District  of  Colombia  and 
the  War  Department,  U.  S.  Engineer’s  Office  for  the  con¬ 
struction  of  the  new  Golf  dock.  All  of  these  negotiations 
were  had  exclusively  between  the  District  of  Colombia  and 
the  Defendant,  Standard  Oil  Company  of  New  Jersey, 
and  were  for  the  sole  benefit  of  said  two  Defendants  and 
were  not  for  the  benefit  in  any  sense  of  the  Defendant, 
Golf  Oil  Corporation. 

675  12.  However,  if  the  Plaintiff’s  contentions  herein 

are  held  to  be  correct,  and  the  relief  prayed  for 
herein  by  the  Defendant,  Golf  Oil  Corporation  is  not 
granted,  then  said  Defendant,  Gulf  Oil  Corporation  by 
reason  of  the  facts  herein  stated  will  suffer  irreparable 
damage  and  has  no  adequate  remedy  at  law. 

13.  If  the  Defendant  and  Third-Party  Plaintiff,  Golf 
Oil  Corporation  would  be  damaged  irreparably  by  reason 
of  the  Court’s  decision  in  this  suit  in  favor  of  the  Plain¬ 
tiff  in  the  manner  hereinabove  stated,  then  such  damage 
will  have  resulted  at  least  in  part  from  action  taken  by 
the  Third-Party  Defendant,  the  District  of  Columbia  in 
permitting  the  Defendant,  Standard  Oil  Company  of  New 
Jersey  to  extend  the  Defendant,  Gulf  Oil  Corporation’s 
dock  southward  and  to  install  the  two  pile  dusters  ali  as 
shown  on  said  Exhibit  A,  and  hence  the  Third-Party 
Plaintiff,  Gulf  Oil  Corporation,  has  a  right  which  it  here¬ 
by  asserts  to  have  said  Defendant,  Standard  Oil  Company 
of  New  Jersey  and/or  the  Third-Party  Defendant  make 
it  whole  and  save  it  harmless  in  the  premises. 

WHEREFORE,  Gulf  Oil  Corporation  prays: 

1.  That  process  issue  out  of  this  Court  directed  to  the 
Third-Party  Defendant,  the  District  of  Columbia,  a  mu- 
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nicipal  corporation,  requiring  it  to  appear  and  answer 
the  exigencies  of  the  complaint  by  the  Plaintiff  herein  and 
the  Third-Party  complaint  of  the  Gulf  Oil  Corporation. 

2.  That  the  complaint  he  dismissed  as  to  this  Defend¬ 
ant  and  that  it  recover  its  costs  and  attorneys’  fees. 

3.  That  the  Court  adjudge,  decree  and  declare  that 
this  Defendant  has  the  exclusive  riparian  rights  in  that 
portion  of  the  Anacostia  River  lying  appurtenant  to  Lot  4 
in  Square  South  of  Square  708  as  is  delineated  and  shown 
on  said  Exhibit  A. 

4.  That  the  Court  adjudge,  decree  and  declare  the  re¬ 
spective  rights  of  the  parties  in  the  premises  and  under 
said  agreement  of  September  1, 1944  between  the  Standard 
Oil  Company  of  New  Jersey  and  the  District  of  Columbia, 
Exhibit  B,  and  said  agreement  of  July  24,  1946  between 
Gulf  Oil  Corporation  and  the  Standard  Oil  Company  of 

New  Jersey,  Exhibit  C. 

676  5.  That  the  Court  adjudge,  decree  and  declare 

that  this  Defendant  has  the  exclusive  right  by  vir¬ 
tue  of  the  permissions  and  permits  obtained  from  the 
District  of  Columbia  and  the  War  Department,  TJ.  S. 
Engineer’s  Office  to  maintain  and  use  said  portions  of 
said  new  dock  and  said  pilings  which  are  located  in  the 
riparian  area  adjacent  to  South  S  Street. 

6.  That  this  Court  adjudge,  decree  and  declare  that 
the  construction  of  said  new  dock  and  the  two  new  dus¬ 
ters  of  piles  described  herein  is  lawful  and  that  they 
have  been  constructed  pursuant  to  lawful  authority 
granted  by  the  District  of  Columbia  and  the  War  Depart¬ 
ment,  U.  S.  Engineer’s  Office;  that  this  Defendant,  pur¬ 
suant  to  such  authority,  has  the  paramount  right,  as 
against  the  Plaintiff,  to  the  exclusive  use,  maintenance 
and  operation  of  said  new  dock  and  said  two  new  dusters 
of  piles,  and  that  the  exercise  by  this  Defendant  of  this 
right  has  caused  no  legal  damages  to  the  plaintiff,  and 


26 


that  Plaintiff  is  not  entitled  to  an  injunction  requiring 
the  removal  of  said  new  pier  and  said  new  clusters  of 
piles  or  any  relief  in  respect  thereto. 

7.  That  the  Court  adjudge,  decree  and  declare  in  the 
event  the  complaint  is  not  dismissed  and  the  Plaintiff  is 
held  to  be  entitled  to  an  injunction  requiring  the  removal 
of  this  Defendant’s  new  dock  and  the  two  new  clusters 
of  piles  herein  mentioned  on  the  theory  that  the  riparian 
right  lines  of  the  Plaintiff  are  and  should  be  treated  as 
continuations  of  her  northerly  and  southerly  lot  lines 
eastedly  into  the  Anacostia  River,  that  the  southerly  and 
northerly  riparian  right  lines  of  this  Defendant  should 
also  be  declared  to  be  continuations  of  its  northerly  and 
southerly  lot  lines  of  Lot  4  in  Square  South  of  Square  708 
from  the  intersection  of  said  lot  lines  with  the  U.  S. 
Government  bulkhead  line  to  the  intersection  of  the  con¬ 
tinuations  thereof  with  the  1J.  S.  Government  pierhead 
line,  and  consequently  that  this  Defendant  be  declared  to 
have  the  exclusive  right  to  use  and  occupy  such  water 
frontage  between  said  bulkhead  line  and  said  pierhead 
line  to  the  exclusion  of  the  Defendant,  Standard  Oil 
Company  of  New  Jersey,  and  that  this  Defendant  be  de¬ 
clared  to  have  the  riparian  right  or  the  right  by 

677  permission  of  the  District  of  Columbia  and  the  War 
Department,  U.  S.  Engineer’s  Office  to  utilize  the 
waters  adjacent  to  S  Street  lying  between  a  continuation 
of  the  north  and  south  lines  of  S  Street  eastward  from 
said  bulkhead  line  to  said  pierhead  line. 

8.  That  in  the  event  the  Plaintiff  prevails  in  her  the¬ 
ory  that  either  her  fee  property  lines  ot  her  riparian 
right  lines  extend  due  east  to  the  pierhead  line  as  con¬ 
tinuations  of  her  north  and  south  lot  lines,  she  be  awarded 
full  compensation  by  a  judgment  for  money  damages 
against  Defendant,  Standard  Oil  Company  of  New  Jersey 
and/or  the  Third-Party  Defendant,  the  District  of  Colum¬ 
bia,  for  the  continued  use  and  maintenance  by  Defendant, 


Gulf  Oil  Corporation,  of  its  said  new  dock  and  said  two 
pile  clusters  as  shown  on  Exhibit  A,  and  that  said  De¬ 
fendant,  Gulf  Oil  Corporation  be  adjudged  and  determined 
to  have  the  lawful  right  to  the  continued  use  and  mainte¬ 
nance  of  said  new  dock  and  pile  clusters  and  that  said 
Defendant,  Gulf  Oil  Corporation,  be  saved  harmless  from 
any  such  award  of  damages  in  favor  of  the  Plaintiff. 

9.  That  the  Court  adjudge  that  this  Defendant  is  en¬ 
titled  to  recover  of  the  Plaintiff  and/or  the  Defendant, 
Standard  Oil  Company  of  New  Jersey  and/or  the  Third- 
Party  Defendant,  the  District  of  Columbia  all  of  its  dis¬ 
bursements,  and  expenses,  and  reasonable  attorneys’  fees 
incurred  in  the  defense  of  or  resulting  from  this  action. 

10.  And  for  such  further  and  other  relief  that  to  the 
Court  may  seem  just  and  equitable  in  the  premsies. 

/s/  Mac  Asbill 
Mac  Asbill 
1012  Ring  Building 

/s/  Warren  E.  Magee 
Warren  E.  Magee 
720  Munsey  Building 
Attorneys  for  the  Defendant 
and  Third-Party  Plain¬ 
tiff,  Gulf  Oil  Corporation, 
a  corporation. 

•  •  •  • 

698  Filed  May  26  1950  Harry  M.  Hull,  Clerk 
Plaintiff’s  Motion  for  Separate  Trials 

Plaintiff  moves  for  separate  trials' pursuant  to  rules 
20(b),  42(b),  and  54(b),  Federal  Rules  of  Civil  Proce¬ 
dure,  as  follows : 

I.  A  separate  trial  of  the  issue  of  whether  plaintiff  is 
entitled  to  injunctive  relief  against  defendants,  Gulf  Oil 
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Corporation  and  Standard  Oil  Company  of  New  Jersey, 
for  which  she  prays,  (the  injunction  issue). 

IL  A  separate  trial  of  the  issue  of  whether  plaintiff 
is  entitled  to  damages  against  defendants,  Gulf  Oil 
699  Corporation  and  Standard  Oil  Company  of  New 
Jersey,  and  what  damages  she  may  he  entitled  to, 
(the  damage  issue). 

UL  A  separate  trial  of  the  cross-claims  between  said 
defendants  and  between  defendant  Gulf  Oil  Corporation 
and  third-party  defendant  The  District  of  Columbia. 

Plaintiff’s  grounds  for  this  Motion  are  as  follows: — 

L  If  defendants,  Gulf  and  Standard,  finally  prevail  in 
the  separate  trial  of  the  injunction  issue,  trials  of  the 
damage  and  eross-ekrim  issues  will  be  unnecessary. 

2.  The  Pretrial  Court,  plaintiff  and  defendants,  Gulf 
and  Standard,  all  agreed  at  the  pretrial  hearing  of  May 
1,  1950  that  there  should  be  a  separate  trial  of  the  in¬ 
junction  issue  first,  (B  20, 21  and  22). 

3.  A  trial  of  the  cross-claims  at  the  same  time  as  the 
injunction  or  damage  issue  would  be  confusing  and  would 
unjustly  prejudice  plaintiff.  Besides,  such  a  trial  would 
unjustly  impose  costs  on  plaintiff. 

4.  The  procedure  requested  is  the  one  which  is  most 
likely  to  save  the  time  of  the  Court  and  of  all  parties 
concerned  and  to  save  expense. 

5.  Other  reasons  apparent  of  record. 

/s/  Daniel  Partridge  m 
Daniel  Partridge  HI 
/s/  Milton  D.  Campbell 
Milton  D.  Campbell 
Attorneys  for  Plaintiff 

•  •  •  • 


702  This  will  certify  that  copies  of  the  foregoing 
motion  to  dismiss,  together  with  memorandum  of 

points  and  authorities  in  support  thereof,  and  Notice,  was 
had  by  delivering  copies  thereof,  to 

Warren  £.  Magee,  Esq., 

Mac  Asbill,  Esq., 

720  Munsey  Building, 
Attorneys  for  defendant  and 
third-party  plaintiff; 

John  J.  Courtney,  Esq., 
Continental  Building, 

1511  K  Street,  N.  W., 
Attorney  for  defendant, 
Standard  Oil  Co., 

Daniel  Partridge  IQ,  Esq., 
Milton  D.  Campbell,  Esq., 
American  Security  Building, 
Attorneys  for  plaintiff, 

the  last  known  addresses,  this  31st  day  of  May,  1950. 

/s/  Stanley  DeNeale, 

Stanley  DeNeale, 

Assistant  Corporation  Coun¬ 
sel,  D.C. 

703  Filed  May  31 1950  Harry  M.  Hull,  Clerk 

Exhibit  “A” 

Agreement 

THIS  AGREEMENT,  Made  this  1st  day  of  September, 
1944,  between  the  Standard  Oil  Company  of  New  Jersey, 
a  Delaware  corporation,  party  of  the  first  part,  and  the 
District  of  Columbia,  a  municipal  corporation,  party  of 
the  second  part; 


Whereas,  the  party  of  the  first  part  is  the  owner  of 
Square  708  and  Square  Sonth  of  708,  in  the  District  of 
Columbia; 

And,  Whereas,  the  party  of  the  second  part  is  desirous 
of  constructing  the  South  Capitol  Street  Bridge  and  ap¬ 
proaches  over  the  Anacostia  River  and  across  said  Square 
708; 

And,  Whereas,  in  constructing  said  bridge  and  ap¬ 
proaches  the  same  will  pass  over  and  encroach  upon  and 
above  the  said  land  of  the  party  of  the  first  part  to  the 
extent  and  at  the  height  shown  on  print  marked  “Exhibit 
A”,  attached  hereto  and  made  a  part  hereof. 

Now,  Therefore,  in  consideration  of  the  mutual  prom¬ 
ises  and  agreements  of  the  parties  hereto,  the  party  of 
the  first  part  agrees  as  follows : 

That  it  will  grant  to  the  party  of  the  second  part,  for 
the  construction  of  said  bridge  and  approaches  in  accord¬ 
ance  with  the  said  “Exhibit  A”,  attached  hereto,  a  right- 
of-way  across  that  portion  of  said  Square  708  shown 
hatched  in  red  on  “Exhibit  B”,  attached  hereto  and  made 
a  part  hereof,  and  that  it  will  also  grant  a  right-of-way 
over  that  part  of  “Q”  Street,  “R”  Street  and  Half  Place, 
shown  hatched  in  red  on  said  “Exhibit  B”,  when  said 
streets  are  closed,  and  when  title  to  the  portions  of  said 
streets  shown  in  green  on  said  “Exhibit  B”  becomes 
vested  in  said  party  of  the  first  part. 

The  party  of  the  second  part  agrees  as  follows: 

704  1.  That  it  will  institute  proceedings  in  accord¬ 

ance  with  existing  law  to  cause  “R”  Street,  Half 
Place,  “Q”  Street,  and  a  portion  of  First  Street  and 
other  street  areas  abutting  Squares  707,  708,  East  of  708 
and  Square  South  of  708,  all  as  shown  in  blue  and  green 
on  “Exhibit  B”,  attached  hereto  and  made  a  part  hereof, 
to  be  dosed,  and  when  so  closed  will  cause  title  to  that 
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portion  of  said  streets  and  other  street  areas  shown  in 
green  on  said  “Exhibit  B”,  attached  hereto,  to  Test  in 
the  party  of  the  first  part,  in  accordance  with  existing 
law. 

2.  That  it  will  permit  installations  of  underground 
storage  tanks  in  said  right-of-way  over  Square  708,  simi¬ 
lar  to  the  existing  500,000-gallon  storage  tank,  the  loca¬ 
tion  of  which  is  shown  on  said  “Exhibit  A”,  attached 
hereto  and  made  a  part  hereof,  subject  to  the  approval  of 
the  party  of  the  second  part  as  to  the  type,  construction 
and  location  of  said  new  installations. 

3.  That  the  bridge,  piers  and  footings  will  be  so  lo¬ 
cated  and  constructed  as  to  dear  the  existing  500, 000- 
gallon  underground  storage  tank,  shown  on  “Exhibit  A”, 
attached  hereto  and  made  a  part  hereof,  and  that  it  will 
at  its  own  cost  and  expense,  provide  all  necessary  pro¬ 
tection  to  said  tanks  during  the  construction  of  said 
bridge  and  approaches. 

4.  That  the  existing  fire  walls  which  encroach  on  said 
right-of-way,  as  shown  on  said  “Exhibit  B”,  attached 
hereto  and  made  a  part  hereof,  shall  remain  as  is,  or, 
should  it  be  necessary  to  alter  the  same,  it  will  be  done 
at  the  cost  and  expense  of  the  party  of  the  second  part, 
subject  to  the  approval  of  said  party  of  the  first  part 

5.  That  the  party  of  the  second  part  will  grant  to  the 
party  of  the  first  part  the  right  to  construct  and  maintain 
a  railroad  siding  and  permanent  jape-lines  and  connec¬ 
tions  over  that  portion  of  Half  Place  which  reverts  to 
said  party  of  the  first  part  upon  the  closing  of  said  street, 
and  over  which  the  party  of  the  first  part  grants  a  right- 

of-way  to  said  party  of  the  second  part 

705  6.  That  it  will  recommend  to  the  United  States 

District  Engineer  that  a  permit  be  granted  for  the 
construction  and  extension  of  the  Gulf  Befining  Company’s 
dock  to  project  into  the  riparian  rights  area  of  the  Dis- 


triet  of  Columbia  in  line  of  “S”  Street,  provided  the 
wharf  is  shortened  at  the  southerly  end  so  as  not  to  pro¬ 
trude  beyond  the  line  of  the  existing  Martins  "Wharf,  as 
shown  on  said  “Exhibit  “B”,  attached  hereto  and  made 
a  part  hereof. 

It  is  farther  mutually  understood  and  agreed  between 
the  parties  hereto  that  the  promises  and  agreements  of 
the  party  of  the  first  part  shall  not  be  performed  until 
the  streets  mentioned  herein  are  dosed  and  titles  to  those 
portions  of  said  streets  shown  in  green  on  said  “Exhibit 
B”,  attached  hereto,  has  vested,  in  said  party  of  the  first 
part 

It  is  further  mutually  understood  and  agreed  between 
the  parties  hereto  that  the  promises  and  agreements  con¬ 
tained  in  Paragraph  1  of  the  Agreement  on  the  part  of 
the  party  of  the  second  part,  will  be  performed  within 
five  (5)  years  from  the  date  of  this  Agreement;  otherwise 
this  Agreement  shall  be  null  and  void  unless  extended  by 
mutual  agreement  between  the  parties  hereto. 

IN  WITNESS  WHEREOF,  the  parties  have  executed 
this  Agreement  as  of  the  day  and  year  as  above  written. 

The  Commissioners  of  the  District  of  Columbia,  ap¬ 
pointed  under  the  Act  of  Congress  entitled  “An  Act 
Providing  a  permanent  form  of  government  for  the  Dis¬ 
trict  of  Columbia”,  approved  June  11,  1878,  having  first 
considered  and  approved  the  foregoing  Agreement,  sitting 
as  a  Board,  have  directed  the  execution  thereof  in  the 
name  of  said  District  of  Columbia,  .by  their  Secretary, 
who  has  hereunto  set  his  hand  and  affixed  the  seal  of  the 
District  of  Columbia  hereto,  under  authority  of  the  Act  of 
Congress,  entitled  “An  Act  to  relieve  the  Commis- 
706  siohers  of  the  District  of  Columbia  of  certain  mm 
isterial  duties”,  approved  February  11,  1932; 

The  Standard  Oil  Company  of  New  Jersey,  has  caused 
these  presents  to  be  signed  by  J.  E.  Skehan,  its  Vice 
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President;  attested  by  W.  F.  Quick  its  Secretary,  and  its 
corporate  seal  to  be  hereto  affixed,  and  does  hereby  con¬ 
stitute,  authorize  and  appoint  J.  E.  Skehan,  its  true  and 
lawful  attorney,  for  it  and  in  its  name,  place  and  stead, 
to  acknowledge  this  agreement  as  the  act  and  deed  of  the 
corporation. 

DISTRICT  OF  COLUMBIA, 
a  Municipal  Corporation, 

By  O.  M.  Thomett  (SIGNED) 
Secretary, 

Board  of  Commissioners,  D.  C. 

STANDARD  OIL  COMPANY 
OF  NEW  JERSEY, 

By  J.  E.  Skehan  (Signed) 

J.  E.  Skehan,  Vice  President  - 
SEAL  T.  A.  B. 

Form  above  approved, 

W.  F.  Q. 

Attest: 

W.  F.  Quick  (Signed) 

W.  F.  Quick,  Secretary. 

Approved  as  to  Form: 

Stanley  DeNeale  (Signed) 

Assistant  Corporation  Counsel,  D.  C. 

Exhibit  “B” 

WAR  DEPARTMENT 
United  States  Engineer  Office 
First  and  Douglas  Streets  NW. 

Washington,  D.  C. 

800.6  Anacostia  River  18  April  1946 

(Std.  OH  Co.)  MAWGD 

Director  of  Highways 

Engineer  Department 

District  of  Columbia 

Washington  4,  D.  C. 
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Gentlemen: 

By  letter  dated  9  April  1946,  yon  forwarded  for  com¬ 
ments  of  this  office,  plans  submitted  by  the  Standard  Oil 
Company  for  reconstruction  of  their  pier  and  the  ad¬ 
jacent  pier  of  the  Gulf  Oil  Company  on  the  Anacostia 
River  near  the  foot  of  South  Capitol  Street 

The  type  and  location  of  the  structures  shown  on 
Standard  Oil  Companies  drawings  numbered  46,150  and 
46,151,  revised  7  March  1946,  are  satisfactory  so  far  as 
the  interests  of  this  office  are  concerned,  and  being  shore¬ 
ward  of  the  established  pierhead  line,  the  construction  of 
these  piers  will  not  require  a  formal  War  Department 
permit 

The  Standard  Oil  Company  is  being  informed  of  this 
action  by  separate  letter  (copy  attached)  and  is  also  being 
advised  that  because  of  the  proximity  of  the  piers  to  the 
established  pierhead  line,  care  must  be  exercised  in  their 
construction  to  assure  that  no  parts  of  the  completed 
structures  project  channelward  of  the  pierhead  line. 

Tour  courtesy  in  submitting  the  matter  to  this  office 
for  consideration  is  appreciated. 

Very  truly  yours, 

/s/  D.  G.  White 
D.  G.  White 

Colonel,  Corps  of  Engmeers 
District  Engineer 

Inds.: 

Dwgs.  46,  150-46451 
cc.  ltr.  StcL  Oil  Co. 
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711  Exhibit  “D” 

No.  ED.  23  446-1 

Engineer  Department,  District  of  Columbia 
Office  of  the  Permit  Clerk 

Washington,  D.  C.,  May  3rd,  1946 

Sir: 

Permission  is  hereby  granted  to  the  Standard  Oil  Com¬ 
pany  for  the  extension  of  wharf — necessary  in  connection 
with  the  acquisition  of  land  for  the  north  approach  to  the 
South  Capitol  Street  Bridge. 

This  permit  is  issued  with  the  following  provisions: 

1.  That  the  wharf  be  so  constructed  so  as  not  to  pro¬ 
trude  beyond  the  line  of  the  existing  “Martins  Wharf.” 

2.  That  no  property  rights  adverse  to  the  interests  of 
the  United  States  or  the  District  of  Columbia  be  created 
by  the  improvements  or  repairs  as  to  possession  or  other¬ 
wise. 

3.  That  the  dredging  between  the  new  pier  and  the 
existing  pier  is  not  included  in  this  permit.  Permission 
for  the  dredging  should  be  obtained  from  the  United 
States  Engineer  Office  (U.  S.  Engineer  Office  letter  of 
April  18, 1946.) 

4.  Care  must  be  exercised  that  in  construction  of  piers 
no  parts  of  completed  structures  project  channelward  of 
the  pierhead  line. 

On  request  the  U.  S.  Engineers  Office  will  assist  in 
marking  the  line  prior  to  layouts  and  starting  this  work. 

“As  a  condition  precedent  to  the  issuance  of  this  per¬ 
mit  and  in  consideration  thereof  the  holder  hereby  ex¬ 
pressly  agree  to  comply  with  all  its  terms  and  conditions, 
and  at  his  risk  and  expense,  to  keep  any  trench  or  excava¬ 
tion  made  by  or  for  him  thereunder  in  any  paved  street, 
alley  or  sidewalk  or  any  public  space  in  a  safe  condition,  * 
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and  to  save  harmless,  indemnify  and  keep  indemnified  the 
District  of  Columbia  from  any  injury,  cost,  loss  or  dam¬ 
age  occasioned  by  reason  or  failure  to  keep  such  trench 
or  excavation  in  a  safe  condition  during  the  execution  of 
the  work,  and  from  any  injury,  cost,  loss  or  damage  oc¬ 
casioned  by  work  beyond  said  permit  or  by  any  failure  to 
observe  and  comply  with  the  terms  and  conditions  of  said 
permit” 

It  is  a  condition  of  this  permit  that  the  owner  adjust 
to  grade  and  repair  all  water  box  covers,  sewer  cleanouts, 
sewer  air  inlets  and  other  appurtenances  within  the  pro¬ 
posed  construction. 

Do  not  cut  or  injure  trees  or  pile  earth  or  other  ma¬ 
terial  within  three  feet  of  street  trees. 

The  work  to  be  done  at  your  own  risk  and  expense 
under  the  direction  and  subject  to  the  requirements  of 
the  Engineer  Department;  to  be  commenced  and  com¬ 
pleted  within  THIRTY  days  after  date  of  this  Permit 

By  order  of  the  Commissioners,  D.  C. 

/s/  P.  L.  Griffin 

Permit  Clerk,  E.  D. 

To  Standard  Oil  Co.  (NJ.) 

St  Paul  PL  &  Franklin  Sts. 

Baltimore  3,  Maryland 
For  By— E.  S.  Diggs 

•  •  •  • 

747  Order  Overruling  Motion  of  the  District  of  Colum¬ 
bia  to  Dismiss  the  Third  Party  Complaint  of 
the  Gulf  OH  Corporation 

This  cause  coming  on  to  be  heard  upon  the  Motion  of 
the  District  of  Columbia  to  dismiss  the  Third  Party  Com¬ 
plaint  of  the  Gulf  Oil  Corporation,  and  upon  considera- 
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tion  thereof,  it  is  by  the  Court  this  3rd  day  of  August, 
1960; 

ORDERED  AND  ADJUDGED  That  the  motion  of  the 
District  of  Columbia  to  dismiss  the  Third  Party  Com¬ 
plaint  of  the  Gulf  Oil  Corporation  be,  and  the  same  is 
hereby,  overruled  without  prejudice,  and  with  leave  of 
the  Third  Party  Defendant,  the  District  of  Columbia,  to 
answer  the  original  Complaint  insofar  as  it  applies  to  the 
District  of  Columbia  and  the  Third  Party  Complaint, 
hied  in  the  above-entitled  action  within  forty  (40)  days 
from  the  date  of  this  Order. 

/s/  James  R.  Kirkland, 

Judge. 

•  •  •  • 

749  •  Filed  Aug  10  1950  Harry  M.  Hull,  Clerk 

Reply  of  Plaintiff  to  Amended  Answer  of  Defendant  Gulf 
Oil  Corporation  and  Third  Party  Complaint 

Plaintiff  for  reply  to  the  Amended  Answer  and  Third 
Party  Complaint  of  defendant  Gulf  Oil  Corporation  says 
as  follows: — 

First  Reply 

Said  Third  Party  Complaint  and  the  Amended  Answer 
incorporated  by  reference  therein  fails  to  state  a  claim 
upon  which  relief  can  be  granted. 

Second  Reply 

L  In  an  action  heretofore  brought  in  this  Court  in¬ 
volving  the  title  to  Lots  6,  7  and  8,  Square  E  of  664,  and 
the  riparian  rights  appurtenant  thereto  and  riparian  right 
area  appurtenant  to  S  Street,  final  judgment  has  now 
been  rendered.  The  proceedings  and  judgment  in  that 
case  result  in  a  final  adjudication  binding  upon  all  the 
parties  to  this  action  to  the  effect: 


(a)  That  plaintiff  herein  is  the  owner  in  fee  simple  of 
lots  6,  7  and  8,  Square  E  of  664  and  the  owner  of  the 
wharf  appurtenant  to  said  lots; 

(b)  That  the  area  between  the  North  line  of  S  Street 
extended  due  East,  the  South  line  of  lot  6,  extended  due 

East,  the  mesne  high  water  line  of  the  Anacostia 
750  River  and  the  line  of  maximum  depth  thereof  is 
subject  to  plaintiffs  riparian  rights; 

(c)  That  the  riparian  right  lines  appurtenant  to  S 
Street  and  to  said  lots  6,  7  and  8  extend  due  East  to  said 
line  of  maximum  depth;  and 

(d)  That  said  riparian  rights  include  the  right  of  ac¬ 
cess  to  the  channel  of  the  Anacostia  River. 


Third  Reply 

1.  The  structures  erected  and  maintained  by  defend¬ 
ant  Standard  Oil  Company  of  New  Jersey  and  Gulf  Oil 
Corporation,  or  both  of  them,  within  the  riparian  right 
lines  of  S  Street  are  not  of  a  type  consistent  with  the 
public  use  of  the  street  and  its  riparian  rights.  They 
dose  the  street  to  the  use  of  the  public. 

2.  Any  permits  to  erect  said  structures  and  the  struc¬ 
tures  erected  within  the  riparian  right  lines  of  plaintiff 
were  issued  without  authority. 

•  3.  She  had  no  knowledge  of  the  issuance  of  such  per¬ 
mits.  Nor  did  she  agree  to  the  issuance  of  any  such  per¬ 
mit,  nor  acquiesce  therein.  No  such  permits  could  trans¬ 
fer  her  rights  appurtenant  to  the  lots  to  use  S  Street  and 
its  riparian  rights  and  to  the  other  riparian  rights  ap¬ 
purtenant  to  her  lots. 

4.  She  is  without  knowledge  as  to  the  truth  of  the 
averments  of  said  Answer  and  said  Third  Party  Com¬ 
plaint  regarding  the  negotiations  and  agreements  be¬ 
tween  the  defendants  and  the  third  party  defendant,  and 
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permissions  and  permits  granted.  She  was  not  consulted 
regarding  said  negotiations,  said  contracts,  nor  any  per¬ 
missions  or  permits.  She  has  never  acquiesced  in,  or 
been  a  party  to  any  such,  negotiations,  contracts,  permis¬ 
sions  or  permits,  but  on  the  other  hand  protested  the 
violations  of  her  rights  as  soon  as  she  discovered 
751  sueh  violations  and  has  consistently  and  continu¬ 
ously  protested  such  violations  until  the  present 

day. 

5.  Plaintiff  is  also  without  knowledge  as  to  the  truth 
of  the  following  averments  of  said  Amended  Answer 
and  Third  Party  Complaint: — 

(a)  Those  regarding  ownership  of  Square  708  and 
the  riparian  rights  appurtenant  thereto  and  the  issuance 
of  permits  to  build  a  wharf  or  pier  appurtenant  to  that 
Square: 

(b)  The  averments  that  the  wharf  or  pier  built  was 
in  accordance  with  such  permits; 

(c)  Those  regarding  the  dissolution  of  the  Gulf  Be- 
fining  Company  and  the  transfer  of  its  assets  to  de¬ 
fendant  Gulf  OH  Corporation; 

(d)  Those  regarding  the  correctness  of  Exhibit  A 
to  the  Answer; 

(e)  Those  regarding  the  effect  of  the  bridge  on  the 
alleged  docks  and  the  necessity  of  moving  any  docks; 

(f)  Those  regarding  representation  and  assurances 
made  by  defendant  Standard  Oil  Company  to  defendant 
Gulf  Oil  Corporation; 

(g)  Those  regarding  the  results  of  the  sustaining  of 
plaintiff *8  complaint; 

(h)  Those  to  the  effect  that  the  position  taken  by  the 
District  of  Columbia  is  that  piers  and  docks  must  be 
built  within  lines  perpendicular  to  the  bulkhead  line; 
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(i)  Those  regarding  the  preparation  of  the  plat  an¬ 
nexed  to  said  answer  as  “Exhibit  E”; 

(j)  Those  regarding  the  “apparent  intention  of  the 
District  of  Columbia”  in  par.  5,  p.  12  of  the  Third  Party 

Complaint; 

752  (k)  Those  regarding  the  advice  given  by  the 

District  of  Columbia,  its  representations  and  the 
belief  of  the  parties  as  to  the  direction  of  the  riparian 
lines,  in  pars.  6,  7  and  10,  p.  12  and  13  of  the  Thirc 
Party  Complaint;  and 

(1)  The  allegations  of  pars.  11,  12  and  13,  p.  13  and 
14  of  said  Third  Party  Complaint 

6.  Plaintiff  denies  the  following  allegations  of  said 
Answer  and  Third  Party  Complaint : 

(a)  The  allegations  of  the  first  sentence  of  par.  16, 
p.  8  of  said  Answer  ; 

(b)  The  allegation  to  the  effect  that  plaintiff  damn 
that  Gulf  has  no  right  to  move  its  vessels  in  the  riparian 
rights  area  appurtenant  to  S  Street; 

(c)  That  the  plan  annexed  to  the  Answer  as  “Exhibit 
E”,  shows  the  respective  riparian  right  lines  of  the  vari¬ 
ous  defendant; 

(d)  That  said  “Exhibit  E”  shown  the  areas  within 
which  the  District  of  Columbia  would  petfnit  the  riparian 
owners  to  construct  piers,  wharves  or  docks; 

(e)  The  allegations  of  par.  9,  p.  13  of  said  Answer 
which  imply  that  the  District  of  Columbia  has  any  right 
to  alter  plaintiff’s  riparian  rights; 

(f)  The  allegations  of  said  par.  9,  p.  13  which  state 
and  imply  that  an  adjudication  of  riparian  rights  in 
addition  to  those  appurtenant  to  plaintiff’s  property 
and  to  S  Street  is  required  in  this  action;  and 
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(g)  The  allegations  of  par.  9,  p.  13  to  the  effect  that 
the  District  of  Columbia  is  an  indispensable  party 

753  to  this  action,  and  any  factual  statement  involved 
in  the  allegation  that  the  District  of  Columbia  is 

a  proper  party  to  this  action. 

/s/  Daniel  Partridge  HE 
Daniel  Partridge  HE 
American  Security  Building 
Washington,  D.  C. 

/s/  Milton  D.  Campbell 
Milton  D.  Campbell 
Woodward  Building 
Washington,  D.  C. 

Attorneys  for  Plaintiff 

m  •  •  • 

754  Filed  Sep  12  1950  Harry  M.  Hull,  Clerk 

Answer  of  Third  Party  Defendant,  District  of  Columbia, 
to  Complaint  of  Third  Party  Plaintiff,  Qvlf  OH  Cor¬ 
poration,  and  Original,  Complaint  Insofar  as  It  Applies 
to  the  Third  Party  Defendant,  the  District  of  Columbia. 

First  Defense 

L  The  Third  Party  Complaint  fails  to  state  a  claim 
against  the  Third  Parly  Defendant,  District  of  Columbia, 
upon  which  relief  can  be  granted. 

Second  Defense 

1.  The  third  party  defendant,  District  of  Columbia, 
admits  the  allegations  contained  in  paragraph  1  of  the 
third  party  complaint. 

•  %  *  r  * 

%  The  third  party  defendant,  District  of  Columbia, 
in  answer  to  allegations  in  the  amended  answer  of  the 
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third  party  plaintiff,  says  (a)  Answering  the  alle- 
755  gation  of  paragraph  3  of  the  amended  answer  of 
the  defendant,  Gulf  Oil  Corporation,  the  third  party 
defendant  admits  that  the  wharf  of  plaintiff  extends  into 
the  river  partly  in  front  of  “S”  Street,  a  public  street 
Further  answering  this  allegation  the  third  party  defend- 
ant,  District  of  Columbia,  says  that  plaintiff’s  wharf  ex¬ 
tends  into  the  river  partly  from  plaintiff’s  land;  (b) 
answering  the  allegation  of  paragraph  4  of  the  amended 
answer  of  the  defendant,  Gulf  Oil  Corporation,  the  third 
party  defendant,  the  District  of  Columbia,  is  without  knowl¬ 
edge  or  information  sufficient  to  form  a  belief  as  to  whether 
the  construction  of  the  dock  was  done  pursuant  to  an 
agreement  dated  July  24,  1946,  between  the  Standard 
Oil  Company  and  the  Gulf  Oil  Corporation,  and  further' 
answering  said  allegation,  the  third  party  defendant,  Dis¬ 
trict  of  Columbia,  says  that  it  was  not  a  party  to  such  agree¬ 
ment  and  participated  in  no  way,  either  directly  or  in¬ 
directly,  in  the  said  agreement;  and  admits  that  a  permit 
was  issued  to  the  Standard  Oil  Company  by  the  District 
of  Columbia,  with  the  approval  of  the  United  States  En¬ 
gineer,  for  the  construction  of  a  dock;  (c)  Answering 
the  allegation  of  paragraph  5  of  the  amended  answer  of 
the  defendant,  Gulf  Oil  Corporation,  this  third  party 
defendant,  District  of  Columbia,  is  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  effect 
of  dredging  with  reference  to  the  plaintiff’s  wharf ;  and 
admits  that  the  extension  of  plaintiff's  wharf  into  the 
riparian  area  adjacent  to  “S”  Street,  does  provide  some 
interference  with  riparian  facilities  adjacent  to  “S”  Street. 
The  remaining  portions  of  said  allegation  are  denied; 
(d)  answering  the  allegations  of  paragraphs  1  and  2 
(3rd  defense)  of  amended  answer  of  defendant,  Gulf  Oil 
Corporation,  this  third  party  defendant,  District  of  Co¬ 
lumbia,  says  that  it  is  not  required  to  answer  the  allega¬ 
tion  that  tiie  defendant,  Gulf  Oil  Corporation,  is  lawfully 
entitled  to  use  such  dock  facilities  or  that  the  maintenance 
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or  use  of  such  docking  facilities  has  caused  no  legal  dam¬ 
ages  to  plaintiff,  as  such  allegations  are  conclusions  of 
law. 

756  3.  The  third  party  defendant,  District  of  Co-. 

lumbia,  admits  the  allegations  contained  in  para¬ 
graph  3  of  the  third-party  complaint.  Further  answering 
the  allegations  contained  in  said  paragraph  3,  the  third 
party  defendant  says  that  there  never  has  been  a  judicial 
determination  in  the  District  of  Columbia  as  to  whether 
the  riparian  rights  extending  into  the  Anaoostia  River 
from  the  bulkhead  line  to  the  pierhead  line  are  at  right 
angles  to  the  bulkhead  line  where  intersected  by  the  lot 
lines  of  the  private  property,  or  whether  such  riparian 
rights  are  in  prolongation  of  the  lot  lines  extending  to 
the  pierhead  line. 

4.  The  third  party  defendant.  District  of  Columbia, 
admits  that  there  is  attached  to  the  third  party  com¬ 
plaint  as  “Exhibit  E”  a  copy  of  a  map  which  is  self- 
explanatory.  Any  remaining  allegations  not  specifically 
predicated  on  the  aforesaid  map  and  its  explanatory  lan¬ 
guage,  are  denied. 

5.  The  third  party  defendant,  District  of  Columbia, 
denies  that  its  position  is  as  stated  in  paragraph  5  of 
the  third  party  complaint  but  on  the  contrary  says  that 
its  basic  intention,  within  the  limitations  prescribed  by 
existing  law  with  respect  to  jurisdiction  over  waters  of 
the  area  in  question  is  to  make  all  needful  rules  and  reg¬ 
ulations  for  the  government  and  control  of  all  wharves, 
piers,  as  authorized  by  existing  law,  and  in  so  doing  the 
District  of  Columbia  takes  into  consideration,  among  other 
factors,  curves  in  the  river  as  well  as  angles  at  which 
said  property  lines  intersect  the  bulkhead  lines,  to  the 
end  that  property  owners  of  property  adjacent  to  the 
said  bulkhead  line  might  as  far  as  possible  have  fair 
access  to  the  channel  of  the  Anacostia  River. 
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6.  The  third  party  defendant,  District  of  Columbia, 
says  that  it  is  without  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  allegations  of  para¬ 
graph  6  of  the  third  party  complaint 

7.  The  third  party  defendant,  District  of  Columbia, 
answering  the  allegation  contained  in  paragraph  7 

757  of  the  third  party  complaint,  says  that  the  agree¬ 
ment  dated  September  1,  1944,  between  the  defend¬ 
ant,  Standard  Oil  Company  of  New  Jersey  and  the  Dis¬ 
trict  of  Columbia,  speaks  for  itself.  Any  allegations  con¬ 
tained  in  paragraph  7,  not  specifically  predicated  upon 
language  of  the  contract  aforesaid  or  the  aforesaid  map, 
are  denied. 

8.  The  third  party  defendant,  District  of  Columbia,  is 
without  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  date  of  the  alleged  contract  between  the 
Standard  Oil  and  the  Gulf  Oil.  This  defendant  says  that 
said  contract,  attached  to  the  third  party  complaint  as 
“Exhibit  C”,  is  self-explanatory.  Defendanl^District  of 
Columbia,  admits  that  a  new  dock  was  constructed  sub¬ 
sequent  to  the  date  alleged,  pursuant  to  the  terms  and 
conditions  of  a  permit  issued  by  the  District  of  Columbia, 
with  the  approval  of  the  United  States  Engineers’  Office 
of  the  War  Department,  copy  of  which  is  attached  hereto 
as  “Exhibit  A”.  This  defendant  says  that  the  terms  and 
conditions  of  said  permit  are  self-explanatory.  Any,  re¬ 
maining  allegations  are  denied. 

9.  The  third  party  defendant,  District  of  Columbia, 
says  that  it  is  not  called  upon  to  answer  the  allegations 
contained  in  paragraph  9  of  the  third  party  complaint, 
as  they[  are  conclusions  of  law,  but  if  answer  is  required. 
District  of  Columbia  says  that  its  jurisdiction  and  au¬ 
thority  in  respect  to  the  allegations  set  forth  in  said 
paragraph  is  contained  in  the  Act  of  March  3,  1899  (30 
Stat.  1377,  D.  C.  Code,  1940  ed.  9-101).  Any  allegations 


46 


contained  in  paragraph  9  inconsistent  with  the  terms  and 
conditions  of  the  aforesaid  statute,  are  denied.  District 
of  Columbia  denies  that  it  is  either  a  proper  or  indis¬ 
pensable  party  to  this  action. 

10.  The  third  party  defendant,  District  of  Columbia, 
denies  the  allegation  contained  in  paragraph  10  of  the 
third  party  complaint. 

1L  The  third  party  defendant,  District  of  Columbia, 
admits  the  allegations  contained  in  the  first  sentence  of 
paragraph  numbered  11  of  the  third  party  complaint  This 
defendant  further  admits  that  the  negotiations  al- 
758  leged  in  the  first  sentence  of  paragraph  11  were  ex¬ 
clusively  between  it  and  defendant,  Standard  Oil 
Company  of  New  Jersey.  This  defendant  is  without  knowl¬ 
edge  or  information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  remaining  allegations  of  paragraph  1L 

12.  The  third  party  defendant,  District  of  Columbia, 
is  not  called  upon  to  answer  the  allegations  contained  in 
paragraph  12  of  the  third  party  complaint,  as  they  are 
conclusions  of  law,  but  if  answer  is  required  this  defend¬ 
ant  denies  said  allegations. 

13.  This  defendant  denies  that  the  third  party  plain¬ 
tiff,  Gulf  Oil  Corporation,  has  any  right  against  it  by 
reason  of  the  hypothetical  or  other  allegations  contained 
in  paragraph  13  of  the  third  party  complaint. 

Third  Defense 

The  third  party  defendant,  District  of  Columbia,  for 
answer  to  the  original  complaint  of  plaintiff,  Lottie  May 
Martin,  says  that  there  are  no  allegations  in  said  com¬ 
plaint  holding  or  attempting  to  hold  the  third  party  de¬ 
defendant,  District  of  Columbia,  liable.  By  order  of  this 
Court,  dated  the  3rd  day  of  August,  1950,  the  third  party 
defendant  was  ordered  to  make  answer  to  the  original 
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complaint  insofar  as  it  applies  to  this  third  party  defend¬ 
ant,  District  of  Columbia. 

1.  The  jurisdictional  allegations  are  admitted. 

2.  The  allegations  of  paragraph  2  are  admitted. 

3.  It  admits  that  Lots  6,  7  and  8,  Square  E  of  664  are 
each  about  thirty  feet  wide.  It  is  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  whether  the 
East  and  West  lot  lines  extend  due  east  from  Water 
Street  but  if  they  do  so  extend  they  extend  only  to  the 
bulkhead  line  established  by  the  Secretary  of  War  along 
the  Anacostia  River.  It  admits  that  the  north  line  of 
said  lot  8  is  the  south  line  of  S  Street.  It  admits  that  a 
wharf  of  plaintiff  extends  past  the  bulkhead  line  into  the 
river  but  says  that  said  wharf  extends  into  the  river  in 
front  of  S  Street,  a  public  street  and  which  plaintiff  in 

her  complaint  claims  should  remain  unobstructed. 
759  It  farther  admits  that  riparian  rights  are  appurte¬ 
nant  to  the  said  lots  and  to  S  Street  but  says  that 
plaintiff  has  no  rights  appurtenant  to  S  Street,  except 
access  as  an  abutting  owner. 

4.  The  third  party  defendant  admits  that  about  the 
time  alleged  a  pier  and  cluster  of  piles  were  erected  in 
the  river  in  front  of  S  Street,  and  further  admits  that 
the  pier  and  piles  aforesaid  are  maintained  as  private 
property  by  defendants  Gulf  or  Standard,  or  both  of  said 
defendants.  This  third  party  defendant  is  without  knowl¬ 
edge  or  information  sufficient  to  form  a  belief  as  to  the 
truth  of  the  remaining  allegations. 

5.  Answering  the  allegations  of  the  first  two  sentences 
of  paragraph  numbered  5,  third  party  defendant  says  that 
they  are  conclusions  of  law  which  it  is  not  required  to 
answer,  but  if  answer  is  required  this  defendant  denies 
the  said  allegations.  This  defendant  is  without  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the  truth 
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of  the  allegations  contained  in  the  third  and  fourth  sen¬ 
tences  of  the  fifth  paragraph  of  the  original  complaint 
Third  party  defendant  says  that  the  allegation  contained 
in  the  last  sentence  of  the  5th  paragraph  is  a  conclusion 
of  law  which  it  is  not  required  to  answer  but  that  if 
answer  is  required  this  defendant  denies  the  said  allega¬ 
tion. 

6.  Answering  the  allegations  of  paragraph  6,  third 
party  defendant  says  that  it  is  without  knowledge  or  in¬ 
formation  sufficient  to  form  a  belief  as  to  the  allegation 
contained  in  the  first  sentence,  of  paragraph  numbered  6. 
The  remaining  allegations  are  denied. 

7.  Answering  the  allegations  of  paragraph  7,  third 
party  defendant  denies  the  allegations  contained  in  the 
first  two  sentences  thereof.  This  defendant  says  that  the 
allegation  contained  in  the  3rd  sentence  of  paragraph  7  is 
a  conclusion  of  law  which  it  is  not  required  to  answer, 
but  that  if  answer  is  required  this  defendant  denies  the 
allegations  contained  in  said  sentence.  The  remaining 

allegations  of  paragraph  7  are  denied. 

760  8, 9  and  10.  This  defendant  is  without  knowledge 

or  information  sufficient  to  form  a  belief  as  to  the 
allegations  of  paragraphs  8,  9  and  10. 

/s/  Vernon  E.  West 

VERNON  E.  WEST, 
Corporation  Counsel,  D.  C. 
/s/.  Oliver  Gasch 

OLIVER  GASCH, 

Assistant  Corporation  Counsel,  D.  C. 
/s/  Stanley  DeNeale 

STANLEY  DeNEALE, 
Assistant  Corporation  Counsel,  D.  C. 

Attorneys  for  Third  Party  Defendant, 
District  of  Columbia. 

•  •  •  • 


Order  for  Separate  Trials 


Upon  consideration  of  plaintiffs’  motion  for  separate 
trials  and  the  points  and  authorities  in  support  thereof 
and  in  opposition  thereto,  it  is  by  the  court  this  30th  day 
of  October,  1950 

ORDERED  that  said  motion  be  and  the  same  is  hereby 
granted;  and  that  there  shall  be  separate  trials  of  the 
issues  in  the  above  entitled  cause  in  the  same  order  as 
that  in  which  those  issues  are  hereinafter  set  forth: 

First:  The  issue  of  whether  plaintiff  is  entitled  to 
injunctive  relief  against  the  defendants,  Gulf  Oil  Corpo¬ 
ration  and  Standard  Oil  Company  of  New  Jersey. 

Second:  The  issue  of  the  amount  of  damages,  if  any, 
plaintiff  may  be  entitled  from  said  defendants,  Gulf  and 
Standard. 

762  Third:  The  issues  raised  by  the  claims  of  de¬ 
fendant,  Gulf  Oil  Corporation,  against  defendants, 
Standard  Oil  Company  of  New  Jersey  and  the  District 
of  Columbia,  if  there  be  any  trial  of  such  issues. 

/s/  Buraita  Shelton  Matthews 
Judge 


STATEMENT  OF  NATURE  OF  CASE: 

Plaintiff  sues  for  mandatory  injunction  against  the  con¬ 
tinued  maintenance  and  use  by  defendants  of  a  wharf  and 
cluster  of  piles  in  the  Anacostia  River  in  front  of  her 
lots.  As  owner  of  lots  in  sq.  east  of  664  plaintiff  rfaima 
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riparian  rights  extending  to  the  channel  of  the  river  and 
interference  therewith  by  defendants’  wharf  and  piles. 
Plaintiff  claims  that  her  lots  extend  to  the  channel  of  the 
river,  subject  insofar  as  her  submerged  land  is  concerned 
to  the  navigation  and  fishery  rights  of  the  United  States 
Government.  Plaintiff  says  since  her  riparian  rights  ex¬ 
tend  to  the  channel  of  the  river  they  are  interfered  with 
by  defendants  and  that  they  have  done  dredging  and 
maneuvered  and  moored  their  vessels  in  violation  of  her 
rights.  Plaintiff  further  claims  that  in  common  with 
other  members  of  the  public  she  is  entitled  to  use  the 
riparian  rights  of  “S”  St  and  that  defendants  have  inter¬ 
fered  with  such  use  by  her.  She  claims  a  special  right 
to  use  of  those  riparian  rights  because  of  improvement  of 
“S”  St.  by  her  and  her  predecessors  in  title  and  the  loca¬ 
tion  of  her  wharf.  She  claims  compensatory  and  punitive 
damages.  She  also  claims  that  the  question  of  the  owner¬ 
ship  of  her  lots  and  riparian  rights  and  the  direction  of 
the  riparian  right  lines  has  been  determined  in  her  favor 
and  is  res  judicata.  U.  S.  vs.  Martin,  EQ.  31578. 

Defendants  deny  plaintiff’s  right  to  an  injunction  or 
damages  and  say  that  the  wharf  complained  of  is  not 
within  the  limits  of  the  riparian  rights  appurtenant  to 
the  lots  of  plaintiff.  Defendants  say  plaintiff’s  riparian 
rights  are  determined  by  projecting  a  line  at  right  angles 
from  the  center  line  of  the  channel  to  a  point  where  it 
intercepts  the  lot  line  at  a  point  on  shore  at  the  ordi¬ 
nary  high  water  mark,  and  that  the  shore  line  is  fixed 
by  the  location  thereof  at  the  ordinary  high  water  mark 
of  1794.  Defendants  also  maintain  that  if  the  property 
lines  are  not  thus  determined  they  are  determined  simi¬ 
larly  by  projecting  a  line  to  the  bulk  head  line  of  the 
properties.  On  the  basis  indicated  defendants  maintain 
that  the  wharf  complained  of  is  wholly  within  the  limits 
of  the  riparian  right  appurtenant  to  “S”  St  and  to  the 
property  of  defendant  #  2.  Defendants  further  say  that 
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the  structures  of  defendant  #  2  are  lawfully  constructed 
within  the  pierhead  line  and  riverward  of  the  hulk  head 
line  of  the  Anacostia  River  under  permits  issued  by  the 
District  of  Columbia  and  the  United  States,  and  that  all 
dredging  defendant  #  1  did  was  within  the  stream  bed 
pursuant  to  authority.  Defendants  say  plaintiff’s  wharf 
is  situated  in  “S”  Street’s  riparian  rights,  either  in 
whole  or  in  part  They  deny  that  U.  S.  vs,  Martin  is  res 
judicata.  They  assert  they  were  not  parties  in  that  cause 
and  that  what  was  decided  there  is  not  what  plaintiff 
daims; 

764  Gulf  (defendant  #  2)  crossclaims  against  Stand¬ 
ard  (defendant  #1).  Gulf  says:  if  any  of  plain¬ 
tiff’s  contentions  prevail  then  an  agreement  between  de¬ 
fendants  dated  July  24,  1946,  relative  to  docking  facilities 
should  be  rescinded  on  the  ground  of  mistake  or  that 
the  agreement  be  revised  so  as  to  secure  to  Gulf  the 
docking  facilities  it  had  prior  to  said  agreement.  In  sup¬ 
port  of  crossclaim  Gulf  says:  previous  to  said  agreee- 
ment  an  agreement  had  been  entered  into  between  Stand¬ 
ard  and  the  District  of  Columbia  whereby  certain  lands 
of  the  District  were  given  to  Standard  in  exchange  for 
air  rights  of  way  for  an  approach  to  the  S.  Capitol  St 
bridge,  and  the  District  agreed  to  recommend  that  permit 
be  given  Standard  for  extension  of  the  pre-existing  dock 
of  Gulf  into  the  riparian  rights  area  of  “S”  St,  except 
that  the  wharf  was  not  to  protrude  beyond  the  line  of 
plaintiff’s  wharf.  The  agreement  of  July  1946  between 
defendants  was  solely  for  benefit  of  Standard  and  the 
District  Standard  represented  to  Gulf  that  Standard  in 
making  docking  extension  would  not  interfere  with  ripar¬ 
ian  rights  of  plaintiff  and  Standard  obligated  itself  to 
obtain  for  Gulf  the  necessary  riparian  rights  for  dock 
extension.  Gulf  in  addition  to  rescission  or  revision  of 
contract  of  July  1946  seeks  to  be  made  whole. 
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Standard  contends  that  Gulf’s  crossclaim  fails  to  state 
a  cause  of  action.  Standard  denies  all  the  grounds  al¬ 
leged  as  a  basis  for  rescission  or  revision  of  contract  of 
July,  1946,  denies  that  Gulf  received  no  benefit  from  said 
contract  and  also  denies  that  Standard  was  to  obtain 
necessary  riparian  rights.  Standard  says:  the  agree¬ 
ment  of  July  1946  sets  forth  the  entire  arrangement  be¬ 
tween  Gulf  and  Standard,  that  the  dredging  done  by 
Standard  was  for  the  benefit  of  Gulf.  Standard  also  says 
that  it  is  using  the  northerly  130  feet  of  the  wharf  com¬ 
plained  of  and  that  the  southerly  portion  thereof  is  used 
by  Gulf. 

Gulf  has  filed  a  third  party  complaint  against  the  Dis¬ 
trict  of  Columbia  asserting  that  Gulf  was  induced  by 
Standard  and  the  District  of  Columbia  to  permit  exten¬ 
sion  of  its  dock  on  representation  that  such  extension 
would  be  within  the  proper  riparian  rights  of  Gulf  and 
of  “S”  St;  that  contract  of  July  1946  was  for  benefit 
of  and  negotiated  by  the  District  and  Standard.  Gulf 
says:  if  plaintiff  prevails  then  such  damage  as  results 
to  Gulf  will  be  in  part  from  the  action  of  the  District  in 
permitting  Standard  to  extend  the  dock  of  Gulf  south¬ 
ward,  and  that  Gulf  should  be  made  whole. 

The  District  of  Columbia  admits  issuing  permit  to 
Standard  so  that  wharf  could  be  constructed  provided 
same  was  not  to  protrude  beyond  the  line  of  plaintiff’s 
existing  wharf;  admits  contract  between  Standard  and 
Dist  of  CoL  and  admits  contract  between  Standard  and 
Gulf  to  which  Dist  was. not  a  party.  The  District  says: 
it  has  no  authority  to  fix  any  land  rights  as  to  riparian 
rights  in  river  but  does  have  jurisdiction  over  the  water 
area  between  the  bulkhead  and  pierhead  lines  for  regu¬ 
lation*  and  control  of  wharves  and  piers,  under  Section 
101,  Title  9  of  D.  C.  Code,  1940  edition.  The  Dist  of 
CoL  further  says:  that  it  had  no  contractual  relation 
with  Gulf,  made  no  representations  to  Gulf  and  that  the 


third  party  complaint  fails  to  state  a  claim  against  the 
Disk  upon  which  relief  can  be  granted.  The  Disk  of  CoL 
denies  that  the  contract  of  July  1946  between  Gulf  and 
Standard  was  for  the  benefit  of  the  Disk  of  CoL  in  whole 
or  in  part  and  asserts  that  the  Disk  offered  no  inducer 
ment  to  Gnlf  to  enter  into  the  contract  with  Standard. 

Plaintiff  maintains  that  no  permit  issued  by  the  District 
or  Federal  Government  can  affect  her  rights  and  that 
she  has  not  consented  nor  acquiesced  in  jfche  construction 
of  the  wharf  and  piles  of  which  she  complains. 

She  also  denies  that  any  permits  or  permissions  were 
lawfully  issued. 

N  Stipulations  next  page 

765  Martin  v.  Standard  Oil  Co.  of  N.  J.,  et  al 

C.  A.  4559-47 

STIPULATIONS: 

It  is  stipulated  as  follows: 

L  Plaintiff  is  the  owner  in  fee  of  lots  6,  7  &  8  in  sq. 
east  of  sq.  664  in  the  Disk  of  CoL 

2.  Defendant,  Standard  Oil  Co^  is  the  owner  in  fee 
of  lots  1, 2  &  3  in  sq.  south  of  sq.  708. 

3.  Lots  6,  7  &  8  in  sq.  east  of  sq.  664,  lots  1, 2  &  3  in 
sq.  south  of  sq.  708,  and  lot  4  in  sq.  south  of  sq.  708  are 
water  front  lots  contiguous  to  the  Anaoostia  River  and 
appurtenant  thereto  are  riparian  rights. 

4.  “S”  Sk  is  a  public  highway  in  the  southeast  sec¬ 
tion  of  the  City  of  Washington  and  as  such  the  fee  title 
thereto  is  vested  in  the  United  States. 

5.  Appurtenant  to  “S”  Sk,  are  riparian  rights. . 

6.  The  United  States  has  established  a  bulkhead  linn 
and  a  pierhead  line  in  front  of  sq.  east  of  sq.  664,  “S’  * 
Sk  and  sq.  south  of  sq.  708. 
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7.  Upon  the  introduction  at  the  trial  of  any  original 
document  a  photostatic  or  true  copy  thereof  may  be  sub¬ 
stituted  for  the  original. 

8.  Photographs  initialled  by  the  attorneys  for  the 
parties  may  be  admitted  without  formal  proof. 

9.  Carbon  copies  of  correspondence  identified  by  the 
signature  of  the  Pretrial  Judge  may  be  admitted  without 
formal  proof. 

10.  A  letter  from  the  War  Department,  dated  Dec.  23, 
1946,  to  Mr.  James  Martin  may  be  admitted  without  for¬ 
mal  proof  but  none  of  the  parties  stipulate  that  the  map 
appended  to  said  letter  is  accurate. 

11.  The  carbon  copy  of  letter,  dated  Dec.  27,  1946,  to 
District  Engineer,  U.  S.  Engineer  Office  and  identified 
by  the  Pretrial  Judge  may  be  admitted  without  formal 
proof. 

12.  It  is  stipulated  by  all  parties  except  plaintiff  that 
the  agreement  of  Sept  1,  1944  between  the  Standard  Oil 
Co.  and  the  Dist  of  CoL  identified  by  the  signature  of 
the  Pretrial  Judge  may  be  admitted  without  formal  proof. 
Same  stipulation  as  to  Memorandum  of  Agreement  of 
July  24,  1946  between  Gulf  Oil  and  Standard  Oil,  and  a 
copy  of  said  agreement  is  identified  by  the  signature  of 

the  Pretrial  Judge. 

766  13.  To  date  no  proceedings  have  been  brought 

to  dose  “S”  St  in  the  Southeast  section  of  the 
City  of  Washington. 

14.  It  is  conceded  that  Acts  of  General  Assembly  of 
Maryland  and  Acts  of  the  Congress,  whether  private  or 
public,  require  no  formal  proof. 

15.  The  parties  agree  that  historical  facts  surround¬ 
ing  the  laying  out  of  the  City  of  Washington  and  the 
original  division  and  redivision  of  lots  and  the  establish¬ 
ment  of  streets  are  to  be  admitted  without  formal  proof. 
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16.  The  foregoing  stipulations  with  regard  to  ad¬ 
missions  are  subject  to  objections  as  to  relevancy,  ma¬ 
teriality  and  competency 

17.  Following  the  determination  of  the  first  issue  set 
forth  in  the  order  of  Oct  30,  1950  the  plaintiff  reserves 
the  right  to  file  a  motion  for  a  limitation  of  the  number 
of  expert  witnesses. 

DATE  December  4, 1950 

/s/  Burnita  Shelton  Matthews 
Pretrial  Judge 


Findings  of  Fact  and  Conclusions  of  Law 


This  action  upon  the  injunction  issues  came  on  to  be 
heard  at  this  term  of  Court  before  the  Court,  without  a 
jury,  and  upon  consideration  thereof,  of  the  evidence 
adduced  in  open  Court  and  the  arguments  of  counsel, 
this  Court,  upon  this  19th  day  of  January  1951,  does 
hereby  make  the  following 


Findings  of  Fact, 


L  Plaintiff,  Lottie  May  Martin,  is  the  owner  of  Lots 
6,  7  and  8  in  Square  East  of  Square  6 64  in  the  City 
of  Washington,  District  of  Columbia. 

2.  The  southeasterly  boundary  of  said  Lots  6,  7  and  8 
owned  by  the  plaintiff  as  aforesaid  is  the  high  water 
mark  of  the  Anacostia  River  (formerly  known  as  the 
Eastern  Branch)  of  1794,  as  determined  in  United  States 
v.  Martin,  177  F.  2d  733. 

3.  “S”  St.  is  a  public  highway  in  the  southeast  section 
of  the  City  of  Washington  and  as  such  the  fee  title 
thereto  is  vested  in  the  United-  States.  * 
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4  The  defendant,  Standard  Oil  Company  of  New 
Jersey,  a  corporation,  is  the  owner  of  Lots  1,  2  and  3 
in  Square  South  of  Square  708. 

5.  The  defendant,  Gulf  Oil  Corporation,  a  corpora¬ 
tion,  is  the  owner  of  Lot  4  in  Square  South  of  Square  706. 

6.  Appurtenant  to  Lots  6,  7  and  8  in  Square  East 
of  Square  664,  South  S  Street  and  Lots  1,  2,  3  and  4  in 

Square  South  of  Square  708  are  riparian  rights  in 
768  the  Anacostia  River.  All  of  said  property  is  water¬ 
front  property  bordering  on  the  Anacostia  River, 
a  navigable  stream. 

7.  The  United  States  of  America  has  established  a 
pierhead  line  and  a  bulkhead  line  in  front  of  Square 
East  of  Square  664,  South  S  Street  and  Square  South 
of  Square  708. 

8.  The  riparian  areas  appurtenant  to  said  Lots  6,  7 
and  8  in  Square  East  of  Square  664  and  South  S  Street 
lie  respectively  within  lines  drawn  from  points  where 
the  northerly  and  southerly  lines  of  said  Lots  and  Street 
extended  due  east  intersect  the  present  bulkhead  line  and 
running  thence  at  right  angles  to  the  said  bulkhead  line 
between  parallel  lines  to  the  channel  of  the  Anacostia 
River. 

9.  No  part  of  the  dock  of  the  defendant  Gulf  Oil  Cor¬ 
poration  as  extended  by  the  defendant  Standard  Oil  Com¬ 
pany  of  New  Jersey  and  none  of  the  pilings  and  pile 
dusters  constructed  in  connection  therewith,  are  located 
within  the  riparian  area  appurtenant  to  plaintiffs  Lots 
6, 7  and  8  in  Square  East  of  Square  664. 

10.  Portions  of  plantiff’s  existing  wharf  and  of  said 
dock  of  the  defendant  Gulf  Oil  Corporation  as  extended 
by  the  defendant  Standard  Oil  Company  of  New  Jersey 
and  two  pile  dusters  constructed  in  connection  therewith 
are  located  within  the  riparian  area  appurtenant  to  said 
South  S  Street  as  determined  in  these  -findinga  of  fact 


(3)  In  accordance  with  these  findings  of  fact  and  con¬ 
clusions  of  law  a  judgment  will  be  entered  by  the  Court 

/&/  Jennings  Bailey 


Judgment 

Civil  Action  No.  4559-47 


This  action  came  on  to  be  heard  at  Ibis  term  of  Court 
upon  the  issue  of  whether  the  plaintiff  is  entitled  to  any 
injunctive  relief  against  the  defendants  and  upon  con¬ 
sideration  thereof,  of  the  evidence  adduced  in  open 
Court,  the  arguments  of  counsel  and  the  findings  of  fact 
and  conclusions  of  law  made  by  the  Court  and  filed  in 
this  action,  it  is,  by  the  Court  this  19th  day  of  January 


ORDERED  AND  ADJUDGED  that  the  complaint  of 
the  plaintiff  insofar  as  it  seeks  any  injunctive  relief 
against  the  defendants  be  and  the  same  hereby  is  dis¬ 
missed  with  prejudice,  but  without  costs  in  favor  of  any 
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•  •  •  • 

770  Filed  Jan  29  1951  Harry  M.  Hull,  Clerk 

Notice  of  Appeal 

Notice  is  hereby  given  this  29th  day  of  January,  1951, 
that  Lottie  May  Martin,  plaintiff  in  the  above  entitled 
cause,  hereby  appeals  to  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  from  the  judgment 
of  this  Court  entered  on  the  19th  day  of  January,  1951, 
in  favor  of  defendants,  Standard  Oil  Company  of  New 
Jersey,  Gulf  Oil  Corporation  and  third-party  defendant, 
The  District  of  Columbia,  against  said  plaintiff. 

/s/  Daniel  Partridge  HE 
/s/  Milton  D.  Campbell 

Attorneys  for  Plaintiff 

•  •  •  • 

774  Filed  Feb  6  1951  Harry  M.  Hull,  Clerk 
Plaintiff’s  Statement  of  Points 

Plaintiff  sets  forth  the  following  points  on  which  she 
intends  to  rely  on  appeal : — 

The  direction  of  the  boundary  lines  of  the  riparian 
right  areas  appurtenant  to  S.  Street  &  lots  6  &  7,  Square 
E.  of  664  was  in  question  in  the  above  entitled  cause. 

1.  The  Court  erred  in  failing  to  hold  that  said  boun¬ 
dary  lines  were  extensions  East  of  the  street  and  lot 
lines. 

(a)  The  Court  erred  in  failing  to  hold  that  the  ques¬ 
tion  was  res  judicata  to  the  above  effect 

(b)  The  Court  erred  in  failing  to  hold  that  said 
boundary  lines  were  created  as  extensions  East  when 
Washington  City  was  laid  out  in  the  1790s. 


(c)  The  Court  erred  in  failing  to  hold  that  the  di¬ 
rection  of  those  boundary  lines  was  never  lawfnlly 
changed  by  agreement  among  the  owners  of  the  riparian 
rights  or  otherwise. 

775  2.  The  Court  erred  in  finding  that  the  South¬ 

easterly  boundary  of  lots  6,  7  &  8,  Square  E.  of 
664  is  the  high  water  mark  of  the  Anacostia  Biver  in 
1794. 

(a)  Such  finding  is  fatally  inconsistent  with  United 
States  v.  Groen,  et  al,  a  prior  decision  of  this  Court 

3.  The  Gulf  wharf  &  dolphins  within  the  lines  of  S. 
Street  unlawfully  exclude  plaintiff  as  a  member  of  the 
public  from  the  enjoyment  of  public  rights. 

4.  The  Court  erred  in  failing  to  carry  out  his  ruling 
to  the  effect  that  plaintiff  had  a  right  to  have  that  por¬ 
tion  of  defendants’  wharf  which  was  within  the  boun¬ 
dary  lines  of  the  riparian  rights  appurtenant  to  S.  Street 
removed. 

5.  The  Court  erred  in  failing  to  hold  that  plaintiff  had 
acquired  a  right  to  the  unobstructed  use  of  her  wharf 
by  prescription. 

6.  The  Court  erred  in  failing  to  hold  that  the  gov¬ 
ernmental  authorities  were  estopped  to  permit  the  de¬ 
fendants  to  obstruct  plaintiff’s  access  to  her  wharf. 

7.  The  Court  erred  in  refusing  to  grant  the  Motion 
of  Third-Party  Defendant,  District  of  Columbia,  to  Dis¬ 
miss  Complaint  of  Third-Party  Plaintiff,  Gulf  Oil  Cor¬ 
poration. 

8.  The  Court  erred  in  refusing  to  admit  evidence 
offered  by  plaintiff . 
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9.  The  Court  erred  in  limiting  evidence  of  plain¬ 
tiff. 

776  10.  The  Court  erred  in  admitting  evidence  of 

defendants  and  third  party  defendant  over  plain¬ 
tiff’s  objections. 

U.  The  Court  erred  in  denying  plaintiff  injunctive 
relief. 

Respectfully  submitted, 

/s/  Daniel  Partridge  HE 
Daniel  Partridge  m 
American  Security  Building 

/s/  Milton  D.  Campbell 
Milton  D.  Campbell 
Woodward  Building 
Attorneys  for  Plaintiff 


780  Filed  Feb  19  1951  Harry  M.  Hull,  Clerk 

Notice  of  Appeal 

Notice  is  hereby  given  that  on  this  19th  day  of  Feb¬ 
ruary,  1951,  that  Standard  Oil  Company  of  New  Jersey, 
one  of  the  Defendants  in  the  above  entitled  cause  hereby 
appeals  to  the  United  States  Circuit  Court  of  Appeals 
for  the  District  of  Columbia  from  the  Judgment  of  this 
Court  entered  on  the  19th  day  of  January,  1951  in  this 
action. 

/&/  John  J.  Courtney  and 
/s/  J.  B.  Darby 

John  J.  Courtney 
J.  B.  Darby 

Attorneys  for  Defendant 
Standard  Oil  Co.  of  New 
Jersey 

•  •  •  • 
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Respectfully  submitted, 

/s/  John  J.  Courtney  & 

/s/  J.  B.  Darby 

John  J.  Courtney  and 
J.  B.  Darby 

Attorneys  for  Standard  Oil 
Company  of  New  Jersey 

•  •  •  • 

784  Filed  Mar  1  1951  Harry  M.  Hull,  Clerk 
Order  for  Transmission  of  Original  Exhibits 

Upon  consideration  of  the  Motion  of  Lottie  May  Mar¬ 
tin,  Plaintiff  in  the  above-entitled  cause,  it  is  hereby: — 

ORDERED,  this  1st  day  of  March,  1951,  that  in  lien 
of  copies  the  Clerk  of  this  Court  shall  transmit  all  origi¬ 
nal  exhibits  designated  for  inclusion  in  the  record  on 
appeal  to  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit,  said  exhibits  to  be  retained 
by  the  Court  of  Appeals  until  disposition  of  the  appeal 

/s/  Edward  A.  Tamm 
Judge 

•  •  •  • 

Washington,  D.  C., 

Thursday,  December  14*  1950. 

The  above-entitled  cause  came  on  for  trial  at  10  o’clock 
a.  m.,  Thursday,  December  14, 1950, 

BEFORE: 

HONORABLE  JENNINGS  BAILEY,  Associate 
Judge  of  the  United  States  District  Court  for  the 
District  of  Columbia. 

•  •  •  • 


2 


Opening  Statement  on  Behalf  of  the  Defendant  Gulf 
Oil  Corporation,  a  Corporation  and  on  Behalf  of 
the  Third  Party  Plaintiff  Gulf  Oil  Corporation,  a 
Corporation 

By:  Warren  E.  Magee,  Esquire 


ME.  MAGEE:  I  think  we  will  simplify  this  case  a 
little  further  if  we  call  your  Honor’s  attention  to  the 
fact  that  before  your  Honor  today  is  only  one  issue  in 
this  case  and  if  we  call  your  Honors  attention  to  the  fact 
that  a  separate  trial  was  granted  by  Judge  Matthews  and 
she  has  ordered  that  plaintiff’s  motion  for  a  separate 
trial  on  the  injunction  issue,  that  is  the  right  of  this 
plaintiff  to  a  mandatory  injunction  against  the  defend¬ 
ants,  is  the  only  matter  before  your  Honor  today,  so  that 
the  Third  Party  Complaint  and  Counter  Claims  be¬ 
tween  the  defendants  are  not  before  your  Honor  under 
that  order. 

MR.  PARTRIDGE :  I  agree  with  that. 

MR.  MAGEE :  That  order  was  entered  on  October  30, 
1950,  and  the  first  issue  reads  simply  this  way,  if  your 
Honor  please:  That  the  Court  has  ordered — the  first 
issue  is  whether  the  plaintiff  is  entitled  to  injunc- 
25  tive  relief  against  the  Defendants  Gulf  Oil  Corpora¬ 
tion  and  the  Standard  Oil  Company  of  New  Jersey 
— that  is  the  single  issue  before  your  Honor  in  this  pre¬ 
liminary  hearing. 

THE  COURT:  Is  this  simply  a  “preliminary  hear¬ 
ing”  of  a  case? 

MR.  MAGEE :  It  is  the  first  issue  in  the  case.  It  will 
be  determined  before  the  claims  are  considered. 

MR.  PARTRIDGE:  And  also  before  there  is  a  hear¬ 
ing  on  the  question  of  damages,  your  Honor. 

MR.  MAGEE:  That  is  correct. 
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26  There  was  one  thing  that  we  neglected  to  stipu¬ 
late  in  the  pre-trial  order,  and  I  would  like  to  ask 
counsel  now  if  counsel  will  stipulate  that  the  Anacostia 
River  at  .this  point  is  a  navigable  stream. 

MR.  PARTRIDGE :  Yes. 

MR.  GASCH :  There  is  no  dispute  about  that. 

MR.  PARTRIDGE:  There  is  no  dispute  about  that. 

•  •  •  • 

37  Opening  Statement  on  Behalf  of  the  District  of 
Columbia  a  Municipal  Corporation,  Third  Party 
Defendant 

By :  Oliver  Gasch,  Esquire 

MR.  GASCH:  If  your  Honor  please:  We  are  almost 
in  the  position  of  a  friend  of  the  Court  in  that  the  plain¬ 
tiff  has  not  sued  us,  and  this  determination  is  solely  on 
the  injunctive  phase  of  the  proceeding,  whether  or  not 
the  plaintiff  is  entitled  to  maintain  an  action  against  the 
Gulf  Oil  Corporation  and  the  Standard  Oil  Company  of 
New  Jersey. 

Standard  Oil  Company  of  New  Jersey  has  asserted  no 
right  against  the  District  of  Columbia. 

The  Gulf  Oil  Corporation,  alone,  has  asserted  rights 
against  the  District  of  Columbia  in  a  Third  Party  action. 

I  do  not  know  to  what  extent  your  Honor  cares  to 
have  me  go  into  the  position  we  subsequently  hope  to 
maintain,  should  the  case  go  that  far,  but  what  has  been 
said  here  respecting  the  District  of  Columbia,  I  may  say, 
is  reasonably  accurate: 

We  did  construct  the  South  Capitol  Street  Bridge  and 
we  did  find  it  necessary  to  obtain  certain  rights  of  way 
from  the  owner,  Standard  Oil  Company,  so  we  exchanged 
certain  lands  with  the  Standard  Oil  Company,  they  gave 
us  the  land  that  we  needed  on  which  to  construct  the 
bridge  and  we  gave  them  certain  lands  in  exchange  .there- 
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for  and,  as  Mr.  Courtney  pointed  out,  by  reason  of  the 
fact  that  the  bridge  crossed  their  property  and  required 
them  to  locate  south  of  the  point  they  formerly  had 

38  been  located  at,  it  was  necessary  for  the  contract 
between  the  Standard  Oil  Company  and  the  Dis¬ 
trict  of  Columbia,  and  it  is  set  out  in  Paragraph  6  hereof, 
to  make  mention  of  the  situation  in  respect  to  the  Gulf 
Oil  Corporation,  and  the  paragraph,  in  effect,  said  this: 

The  District  of  Columbia  agreed  to  recommend  that  a 
permit  be  issued  to  Gulf  Oil  Corporation  to  extend  its 
wharf,  provided  it  did  not  interfere  with  the  northerly 
end  of  Martin’s  Wharf. 

THE  COURT :  If  either  of  the  defendants  are  obtain¬ 
ing  rights  under  any  license  or  permission  from  the  Dis¬ 
trict  of  Columbia,  it  seems  to  me  that  the  question  of 
how  the  District  of  Columbia  could  do  that  would  be  in¬ 
volved  in  this  case  necessarily. 

MR.  GASCH:  We  take  the  position,  of  course,  that 
the  issuance  of  a  permit  was  a  Governmental  function, 
and  it  was  a  Governmental  permit:  That  was  decided 
by  Judge  Kirkland,  so  we  are  in  the  case. 

MR.  PARTRIDGE:  Without  prejudice. 

MR.  GASCH:  That  is  true. 

Furthermore,  contractor  ally  we  had  no  relation  with  the 
Gulf  Oil  Corporation.  Our  relations  were  solely  with  the 
Standard  Oil  Company. 

Further,  plaintiff  asserts  no  rights  against  the 

39  District  of  Columbia  in  this  action. 

So  far  as  the  theory  of  riparian  rights  is  con¬ 
cerned,  there  is  no  adjudication  in  our  local  courts  with 
respect  to  the  direction  that  riparian  rights  take.  We 
have  searched  the  books  and  found  a  great  many  cases, 
most  of  which  sustain  the  right  angle  theory,  insofar  the 
physical  facts  of  a  case  like  this  are  concerned,  the  one 
with  which  we  are  confronted. 

In  fact,  I  know  of  no  case  that  does  not  sustain  that 
theory  when  you  are  dealing  with  a  bulkhead  line. 
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So  fax  as  the  power  and  authority  of  the  District  of 
Columbia  Commissioners  are  concerned,  under  the  Act 
of  1899,  there  is  some  dispute  and  some  question  in  our 
minds  whether  the  Commissioners  have  a  right  to  fix  these 
divisional  lines.  Clearly,  the  Corps  of  Engineers  of  the 
United  States  Army,  acting  through  the  District  Engi¬ 
neers,  has  the  authority  to  fix  the  bulkhead  line  and  the 
pier  head  line. 

We  believe  that  these  riparian  rights,  in  order  to  se¬ 
cure  and  have  a  fair  and  equitable  distribution  of  them, 
must  of  necessity  extend  at  right  angles  to  the  bulkhead 
line  or,  if  that  were  not  the  reason,  then  an  individual 
who  had  substantial  holdings  on  the  shore  may  be  cut  off 
because  his  lines  might  converge  and  he  would  then  have 
no  access  to  deep  water  and  his  water  rights  would  gain 
him  nothing. 

So  the  Courts,  for  generations,  have  supported 

40  the  right  angle  theory  because  it  is  fair  and  equit¬ 
able,  the  most  reasonable  way  to  determine  how  a 

riparian  right  owner  can  get  to  the  channel. 

•  •  •  • 

41  Mrs.  Lottie  May  Martin 

the  plaintiff  herein,  was  called  as  a  witness  for 
and  in  her  own  behalf  and  being  then  and  there  duly 
sworn  by  the  Clerk  of  the  Court,  testified  as  follows: 

Direct  Examination  by  Counsel  for  the  Plaintiff 
BY  MB.  PABTKIDGE : 

Q  You  are  Mrs.  Lottie  May  Martin!  A  Yes. 

Q  The  plaintiff  in  this  case?  A  Yes. 

Q  You  live  at  3401  B  Street?  A  Yes. 

Q  Northwest,  in  the  District  of  Columbia?  A  Yes. 

Q  And  you  are  a  citizen  of  the  United  States?  A 
Yes. 
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marked  by  the  Clerk  of  the  Court  “Plaintiff’s  Exhibit 
No.  2”  and  was  returned  to  the  Court) 

•  •  •  • 

(The  exhibits  last  above  referred  to  were  examined  by 
the  Court) 

BY  MB.  PABTRIDGE : 

Q  Mrs.  Martin,  I  show  yon  a  letter,  or  a  copy  of  a 
letter,  rather,  dated  December  27,  1946,  addressed  to  the 
District  Engineer,  United  States  Engineer  Office,  and  ask 
if  yon  authorized  the  transmission  of  that  letter 
44  (handing  the  document,  consisting  of  two  pages, 
to  the  witness). 

A  (after  examining  the  document  last  above  re¬ 
ferred  to)  Yes,  I  did. 

MR.  PARTRIDGE:  I  offer  that  letter  in  evidence, 
if  your  Honor  please. 

(Thereupon  a  letter  dated  December  27,  1946,  ad¬ 
dressed  to  District  Engineer,  U.  S.  Engineer  Office,  Wash¬ 
ington,  D.  C.,  bearing  at  the  end  thereof  the  typewritten 
names  “Daniel  Partridge  HI”  and  “Milton  D.  Camp¬ 
bell,  Attorneys  for  Mr.  James  Martin  and  Mrs.  Lottie 
May  Martin”  was  marked  by  the  Clerk  of  the  Court 
“Plaintiff’s  Exhibit  No.  3”  and  was  returned  to  the 
Court.) 

MR.  PARTRIDGE :  I  also  offer  in  evidence  as 
“Plaintiff’s  Exhibit  No.  4”  a  letter  dated  December  23, 
1946,  addressed  to  Mr.  James  Martin,  and  signed  by 
Byron  Bird,  Chief,  Engineering  Division,  Office  of  The 
District  Engineer,  United  States  Engineer  Office,  Wash¬ 
ington,  D.  C. 

(Thereupon  a  letter  dated  23  December  1946,  addressed 
to  Mr.  James  Martin,  signed  by  Byron  Bird,  Chief  Engi¬ 
neering  Division,  was  marked  by  the  Clerk  of  the  Court 
“Plaintiff’s  Exhibit  No.  4  and  was  returned  to  the  Clerk 
of  the  Court) 

MR.  PARTRIDGE :  I  also  offer,  if  your  Honor 
please,  included  as  a  part  of  that  “Plaintiff’s  Exhibit 
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the  letter  as  being  one  addressed  to  the  District  Engi¬ 
neer  of  the  United  States  Engineer  Office.  v 

ME.  GASCH:  That  letter,  of  course,  is  to  the  United 
States  District  Engineer.  \ 

ME.  PAETEIDGE:  Do  yon  have  any  objection  i-o 
this  (referring  to  “Plaintiff’s  Exhibit  No.  4”)?  v> 
ME.  MAGEE:  The  same  objection  is  made  to  that 
It  is  a  notice  from  the  District  Engineer  of  the  United 
States  Engineer  Office  and  is  addressed  to  the  plain¬ 
tiff. 

That  is  a  letter  to  which  the  former  letter  referred. 
THE  COUET:  I  am  admitting  it  merely  as  to  its 
contents,  not  as  proof  of  the  statements  contained  in  it 

•  •  •  • 

47  Thereupon 

Oliver  Wendell  Holmes 

was  called  as  a  witness  for  and  on  behalf  of  the  plain¬ 
tiff  and  being  then  and  there  duly  sworn  by  the  Clerk 
of  the  Court,  assumed  the  witness  stand  and,  testified 
as  follows : 

Direct  Examination  by  Counsel  for  the  Plaintiff 
BY  ME.  PAETEIDGE : 

Q  Will  you  please  state  your  full  name?  A  Oliver 
Wendell  Holmes. 

Q  And  your  address?  A  1816  E  Street,  North¬ 
west 

48  Q  What  is  your  occupation?  A  I  am  an 
archeologist,  employed  at  the  National  Archives, 

by  the  United  States  Government. 

Q  What  is  your  position?  A  Chief  Archeologist  of 
the  Natural  Eesources  Eecords  Branch. 

Q  Mr.  Holmes,  in  the  custody  of  the  National  Ar¬ 
chives,  and  in  your  jurisdiction,  are  there  certain  records 


regarding  the  laying  out  of  the  District  of  Columbia?  A 
Yes,  sir. 

Q  Will  you  generally  describe  those  records?  A 
The  records  which  you  have  subpoenaed  are  the  records 
of  the  Commissioners,  the  three  Commissioners,  that 
were  authorized  under  the  Act  of  1790,  to  have  charge 
of  the  completion  of  the  acquisition  of  the  title  for  the 
laying  out  and  surveying  of  the  land  and  the  division 
of  the  squares  and  the  creation  of  the  buildings,  prior 
to  the  United  States  Government  moving  down  from 
Philadelphia. 

Those  Commissioners  continued  in  existence  until  1802; 
their  work  being  done,  they  were  abolished  as  a  Com¬ 
mission  and  a  Superintendent  was  created  under  an  Act 
in  that  year  to  take  over  such  of  their  functions  as  re¬ 
mained  and  their  records. 

The  records  that  you  have  subpoenaed  were  created 
by  those  Commissioners.  Certain  of  the  books, 
49  however,  have  entries  which  were  continued  under 
the  Superintendent,  after  1802. 

Q  According  to  the  record  of  your  office,  in  whose 
custody  have  those  records  been  with  relation  to  the 
Archives  rather  than  individual?  A  They  were,  of 
course,  created  by  these  three  Commissioners  and  passed 
to  the  custody  of  the  Superintendent  in  1802. 

In  1816,  the  Superintendent’s  office  was  abolished  and 
the  Commissioner  of  Buildings  and  Grounds  was  created. 
I  can  give  you  the  citations  to  the  statute  from  notes  if 
you  wish;  this  is  my  memory: 

In  1816  the  Superintendent  was  abolished  and  the  Com¬ 
missioner  of  Buildings  and  Grounds  was  created,  and  the 
Commissioner  of  Buildings  and  Grounds  also  inherited 
the  records. 

In  1867,  the  office  of  Commissioner  of  Buildings  and 
Grounds  was  abolished  and  the  functions  were  trans¬ 
ferred  to  the  Chief  of  Engineers  of  the  Army,  and  he 
created,  within  his  office,  an  office  of  Buildings  and 
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Grounds  which  took  custody  of  these  records,  and  the 
records  of  the  predecessor  officers  and  their  functions, 
and  kept  them  until  1925,  when  that  office  was  abolished 
by  law  and  a  new  office,  a  Commission  of  Public  Build¬ 
ings  and  Grounds  was  established,  an  independent  Com¬ 
mission  which  took  over  those  records,  and  con- 

50  tinned  until  1933  when,  under  the  Reorganization 
Act,  President  Roosevelt,  by  executive  order  No. 

6166,  transferred  or  abolished  the  Commission  that  then 
existed  and  transferred  its  functions  and  records  to  the 
Commissioner  of  Park  Service. 

The  National  Archives  was  established  in  1934  and 
requisitioned  the  records  from  the  Secretary  of  the 
Interior.  They  were  offered  by  the  Assistant  Secretary 
of  the  Interior  at  that  time  to  the  National  Archives. 

The  National  Archives  requested  those,  as  it  had 
authority  under  the  Act  establishing  the  National 
Archives  to  do,  and  the  records  were  transferred  to  the 
National  Archives  on  December  15,  1938,  the  inventory 
transferring  them  being  signed  on  that  date,  they  having 
been  physically  transferred  a  few  days  prior  thereto. 

Q  Have  they  been  in  the  custody  of  the  National 
Archives  ever  since  then?  A  That  is  correct. 

They  have  been  in  the  custody  of  the  Division  of  In¬ 
terior,  National  Archives,  which  subsequently  became, 
with  the  Agricultural  Division,  and  is  now  called  the 
Division  of  National  Resources  Records  and  they  are 
still  in  that  Division  and  in  the  custody  of  the  National 
Archives. 

Q  Are  all  those  officials  you  have  named  officials 

51  of  the  United  States  Government?  A  That  is 
right,  sir. 

Q  Mr.  Holmes,  will  you  give  us  a  general  idea  of 
what  records  of  the  Commissioners  appointed  pursuant 
to  the  Act  of  1790  there  are  in  your  custody  which  relate 
to  transactions  regarding  the  laying  out  of  the  City?  A 
The  Commissioners  kept  a  record  of  their  proceedings 
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in  several  volumes,  several  volumes  of  which.  I  believe 
are  here.  They  sent  and  received  letters  and  I  have  sev- 
ral  volumes  of  the  letters  received  here. 

They  kept  the  deeds  in  trust  from  the  original  pro¬ 
prietors,  and  they  kept  the  records  of  the  divisions  of 
the  squares  as  they  were  divided  between  the  proprietors 
and  the  Federal  Government,  with  the  signatures  of  the 
proprietors  according  to  the  divisions.  .  r  \  .  xoX 

Those  original  division  sheets  are  here,  I  think  at  least 
in  connection  with  your  property. 

Q  Are  there  any  books  of  account  among  those  rec¬ 
ords?  A  Yes,  sir;  they  kept  books  of  account 

I  believe  you  have  one  volume  of  the  books  of  account 
here  under  your  subpoena. 

Q  How  long  have  you  been  in  your  position  as 
archeologist,  Mr.  Holmes?  A  I  came  with  the  National 
Archives  in  1936.  ;_'.4 

I  became  Chief  of  the  Division  which  has  im- 

•«  .  •  r  r  .  *  •  -*  **  >  *  •  * '  •*  j 

52  mediate  custody  of  these  records  under  the  archeol¬ 
ogist  in  1938,  when  the  office,  was  created  and  the 
records  were  transferred  in  December,  1938. 

Q  In  connection  with  your  position  you  made  a  study 
of  the  records  you  have  tesitfied  about?  A  I  have  made 
a  study  of  their  nature  and  history  and  their  continuity. 

nr  n  •  ^  a  ' '•  ^  » 


I  have  not  made  any  extensive  study  of  their  contents. 


Margareth  Jor* 


was  called  as  a  witness  for  the  plaintiff  herein,  and  being 
then  and  there  duly  sworn  by  the  Clerk  of  the  Court, 
assumed  the  witness  stand  and  testified  as  follows: 
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53  Direct  Examination  by  Counsel  for  the 

Plaintiff 

BY  MB.  PABTBIDGE: 

Q  Your  name  is  Miss  Margareth  Jorgensen?  A 
That  is  right. 

Q  What  is  your  address?  A  514  Nineteenth  Street, 
Northwest 

•  A  Washington,  D.  C.?  A  Yes. 

Q  And  what  is  yonr  occupation?  A  I  am  classified 
as  an  archeologist,  I  think 

Q  By  whom  are  you  employed?  A  In  the  United 
States  Government,  in  the  Archives. 

•  •  •  • 

Q  And  how'  long  have  you  been  employed  by  the 
United  States  Government  as  an  archeologist?  A  Since 
’42;  April. 

Q  What  has  been  your  education.  Miss  Jorgensen? 
A  I  have  graduated  from  the  State  Teachers  College 
of  North  Dakota  and  I  have  a  B.  A.,  and  an  M.  A.  from 
the  University  of  Minnesota. 

54  I  have — my  major  was  history;  minor,  education, 
social  and  political  science,  some  economics. 

At  Columbia  University  I  passed  the  course  examina¬ 
tion  for  a  Ph.  degree,  majored  in  American  History 
and  my  minor  was  European  History. 

I  did  research  for  theses,  but  the  theses  has  to  be  veri¬ 
fied  and  galley-proofed,  and  I  gave  it  up  in  the  depres¬ 
sion. 

Q  Before  you  came  with  Archives,— in  1942,  is  that 
right?  A  That  is  right 

Q  What  experience  had  you  had  in‘  research  work? 
A  Well,  at  the  University  of  Minnesota  in  the  history 
courses,  it  was  quite  usual  to  be  assigned  a  paper  that 
one  had  to  do  research  on;  the  first  one  I  did  was  a 
prize  that  I  won  when  I  graduated,  and  I  was  then  lim- 
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ited  on  accredited  points,  generally,  becanse  they  cat  off 
some  of  my  credits  in  passing  from  one  school  to  an¬ 
other,  and,  of  coarse,  I  had  worked  in  connection  with 
bibliographical  material,  where  to  find  material,  and  I 
had  the  same  at  Colombia  and  I  did  some  research  for 
both  my  advisers  at  Minnesota. 

Q  Ton  did  research  there!  A  Yes,  and  I  was  paid 
for  it 

I  did  some  work  for  myself  at  various  libraries  and 
institutions,  including  the  Huntington  Library  in  Cali¬ 
fornia. 

55  Q  Have  you  finished!  A  I  do  research  in 
connection  with  my  work  right  along. 

Q  Yes.  How,  from  1942,  when  you  came  with 
Archives,  what  research  work  have  yon  done!  A  Well, 
the  morning  never  knows  what  research  work  will  be 
done  daring  the  day;  it  depends  on  the  questions  that 
are  given  to  me.  No  one  knows  what  the  questions 
might  be: 

Whose  land  was  this,  or  how  did  the  United  States 
get  the  land! 

Who  owns  the  land  the  White  House  stands  on!  Does 
not  it  belong  to  some  Spanish  person,  to  what — oh,  I 
don’t  know  the  extent  of  it. 

Q  From  1942  until  now  is  eight  years!  A  Yes. 

Q  Can  yon  give  os,  from  the  standpoint  of  time, 
about  how  much  time  you  spent  in  those  eight  years  in 
research!  A  I  think  Mr.  Holmes  can  probably  do  it 
better  than  I  can— we  call  that  reference  work;  I  would 
say  three-quarters,  almost 

Q  Three-quarters  of  your  time!  A  Yes,  sir;  per¬ 
haps  that  is  high — sixty  to  seventy-five  per  cent  at  least 
Q  Do  you  have  any  records  of  the  Commission- 

56  ers  of  the  District  of  Columbia  who  operated  be¬ 
tween  1792  and  1800,  or  have  any  of  those  records 

been  in  your  custody!  A  Yes,  sir. 
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Q  And  have  yon  made  a  study  of  those  records  f  A 
I  have  made  a  study  of  those  records  inasmuch  as  ques¬ 
tions  were  asked  me  and  people  come  in  asking  me  to 
help  find  this  and  that,  and  so  forth — that  is  off  and  on, 
people  who  wanted  to  write  boooks  or  were  writing 
books  or  papers;  people  that  had  lawsuits  occasionally. 

Q  How  extensively  or  how  extensive  a  study  have 
you  made  of  these  records?  A  I  do  not  think  anyone 
has  done  any  more  on  it  at  present  than  I  have,  but  I 
do  not  know  if  that  is  a  definition  of  your  question. 

Q  During  those  eight  years,  can  you  give  us  an  idea 
of  the  approximate  time  that  you  spent  in  the  study  of 
those  records?  A  No,  I  cannot,  because  I  have  not 
worked  on  these  records  alone;  there  are  also  territorial 
records,  and  offices  of  the  Secretary’s  records  but  that 
connects  with  them  in  a  later  period  when  the  Com¬ 
missioner  of  Public  Grounds  was  under  the  Secretary. 

Q  Those  two  categories  of  records  you  have 
57  spent  full  time  on?  A  No,  I  have  a  number  of 
them:  'Whatever  I  work  on  that  depends  on 
questions  I  get 

Q  Now,  you  have  heard  the  records  generally,  yon 
have  heard  Mr.  Holmes’  general  description  of  the  rec¬ 
ords: 

Are  there  any  other  records  that  you  would  like  to 
add  to  those,  and  those  of  the  early  Commissioners? 
A  Ton  mean  that  he  did  not  mention? 

Q  Yes.  A  We  could  not  possibly  mention  them  be¬ 
cause  some  of  them  are  isolated  volumes  and  we  could 
not  mention  them. 

Q  You  could  not  mention  them  all?  A  No. 

Of  course,  the  records  extend — by  the  way:  Each 
succeeding  law  which  he  indicated  usually  mentioned  that 
pursuant  with  the  Commissioners’  policy  the  Superin¬ 
tendent  inherited  the  powers  and  duties  and  records  of 
the  Commissioners,  that  the  Superintendent  inherited 
those  powers  in  1816,  and  the  public  or  the  Commis- 


sioner  of  Public  Buildings  inherited  the  Superintendent  ’s 
powers  and  records,  and  also  those  of  a  special  Com¬ 
mission  -which  had  been  established  just  simply  to  re¬ 
build  the  building: 

'When  you  come  to  1867,  again,  we  have  the  records 
passing  by  direct  action,  if  not  by  law,  at  le$st  by 
request,  and  there  is  indication  that  they  did  take 

58  into  their  control  such  records  as  that,  and  the 
same  things  occurred,  of  course,  later. 

Q  What  records  are  there  of  the  surveying  employees 
of  the  Commissioners,  generally  speaking!  A  Enough 
so  that  I  am  familiar  with  most  of  the  names  of  the 
men.  It  is  possible,  of  course,  I  would  not  know  many 
of  the  minor  ones,  and  I  am  sure  I  would  not  know  of 
all  the  people  who  worked  over  it,  Negro  .servants,  for 
instance,  that  worked  for  someone— such  a  person  is  not 
mentioned. 

Q  Can  you  give  us,  generally,  an  idea  as  to  what 
records  there  are  of  those  surveyors!  A  Yes. 

Q  Will  you  do  that!  A  I  think  President  Washing¬ 
ton  decided  that  he  wanted  I/Enfant  to  lay  out  the 
plans  for  the  city;  that  was  his  choice.  He  was  chosen, 
but  hired  by  one  of  the  Carrolls  mentioned,  or  asked  if 
he  would  take  the  position. 

The  acceptance  of  the  position — at  that  time  L’Enfant 
was  established  in  New  York,  I  think. 

Andrew  Ellicott 

Q  He  was  a  Surveyor,  too!  A  At  the  same  time, 
yes,  to  survey  the  boundaries  of  the  District  at  first, 
and  later  he  and  his  men  worked  on,  shall  we  say,  com¬ 
pleting  the  plans  L’Enfant  had  laid  down. 

59  Q  Who  had  laid  down!  A  That  L’Enfant 
had  written. 

Of  course,  L’Enfant’s  plan  was  bring  made  while  they 
were  working  on  the  District  Line  to  a  large  extent 

Q  Who  was  Ellicott!  A  Well,  Ellicott  has  Ins 
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brother  and  a  number  of  others  mentioned,  inferiors  men¬ 
tioned,  and  then  the  Dermott  man  came  in  also. 

Q  When  did  Dermott  come  inf  A  In  1792;  abont 
April,  I  think,  some  time — no,  it  is  March  25,  1792,  to  be 
exact 

Q  And  how  long  was  Dermott  acting!  A  That  is — 

MR  COURTNEY  (interposing):  I  will  interpose  an 
objection  at  this  time  on  the  ground  that  the  testimony 
is  immaterial  and  incompetent  and  relates  not  to  the 
issues  in  this  case. 

THE  COURT:  I  cannot  tell  yet  whether  it  relates 
to  the  issues  in  the  case  or  not. 

Proceed. 

BY  MR  PARTRIDGE: 

Q  Will  you  continue!  A  Dermott  was  in  1793 — I 
do  not  think  it  will  be  immaterial  on  the  work  of  sur¬ 
veying,  and  it  was  divided,  and  some  of  the  men 
60  laid  out  the  squares  on  the  land,  and  also  laid  out 
the  streets  which  is  a  thing  not  mentioned,  the 
through  streets,  east  and  west,  north  and  south. 

It  was  all  not  done  in  one  year,  but  it  took  years. 

Then,  Dermott,  on  the  other  hand — 

Q  (interposing)  You  say  that  took  years!  A  Yes. 

Q  About  how  long  did  that  take,  would  you  say!  A 
Well,  the  EUicott — the  L ’Enfant  plan  never  was  pub¬ 
lished  because  of  his  trouble,  and  the  Ellicott  plan  was 
published  first  in  1792,  but  that  had  not  been  laid  out 
on  the  land  at  that  time. 

Q  About  how  long  did  the  laying  of  the  streets  and 
building  of  the  streets  take!  A  Finally  Dermott  came 
up  in  *97. 

Q  1797!  A  I  think  1797,  but  there  is  work  that 
continues,  because  there  is  something  they  called  levelling 
and  grading  and  other  things,  and,  at  first,  they  actually 
sold  square  and  lots  not  definitely  laid  out,  only  a  part 
of  them  had  been  laid  out  that  were  sold  in  the  Fall  of 
1791,  which  was  the  first  sale. 
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Coming  back  to  Dermott’s  duties : 

Dermott’s  duties  were  to  subdivide,  if  you  want  to  call 
it  that,  these  squares  at  first,  largely,  and  after 

61  that  Ellicott  comes,  and  Freeman  comes  in — he  left 
in  *96,  shortly  after  Nicholas  King  became  the 

Surveyor  for  the  Commissioners,  before  September  1796. 
He  served  a  year  when  the  position  passed  to  his  father, 
on  his  recommendation,  Robert  King. 

Q  What  was  Dermott’s  position  all  this  timet  A 
Well,  Dermott’s  position:  He  also  did  some  survey 
work,  but  one  of  his  principal  duties  was  to  subdivide 
all  squares  into  lots;  also  to  take  part  in  the  work  when 
they  made  soundings  of  the  river. 

Q  By  “soundings”  you  mean  measurements  of  the 
depth  of  the  riverf  A  Yes.  I  have  no  particular 
knowledge  of  what  they  did  there. 

Q  Miss  Jorgensen,  in  response  to  a  subpoena  issued 
to  you,  have  you  produced  a  record  of  the  proceedings 
of  the  Commissioners  of  June  26,  1794?  A  Have  I 
what? 

Q  Have  you  produced  a  record  of  the  proceedings  of 
the  Commissioners  of  June  26,  1794?  A  Which  part, 
particularly? 

Q  June  26,  1794,  please,  Ma’am.  A  Yes — (referring 
to  a  book  of  record)  June  26  covers  two  pages  and  a 
half  on  a  division  of  Mr.  Daniel — 

Q  (interposing)  Will  you  first  read  the  date? 

62  Excuse  me:  I  offer,  gentlemen,  in  evidence, 
these  proceedings  of  June  26,  1794,  and  you  can 

read  either  the  original  book  or  read  the  photostats 
which  I  have  here  and  which  I  intend  to  substitute  for 
the  original 

The  purpose  for  offering  them  in  evidence  is  to  show 
the  authorization  from  the  Commissioners  for  the  allot¬ 
ment  of  these  particular  lots  in  Square  East  of  Square 
664  (exhibiting  a  photostatic  copy  of  a  document  to  conn- 
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MB.  MAGEE  (upon  examining  the  book  of  record  re¬ 
ferred  to  by  the  witness) :  How  much  of  these  minutes 
do  you  want  to  have  go  in  the  record? 

MR.  PARTRIDGE:  I  just  want  that  part  which  de¬ 
scribes  the  date  of  the  meeting  of  the  Commissioners, 
and  then  that  part  which  begins— we  had  better,  per¬ 
haps,  point  it  out  on  the  book,  Mr.  Magee,  where  it 
says: 

“The  Commissioners  in  pursuance  of  .  .  .” 
reading  here  (indicating) : 

“.  .  .  and  according  to  the  Act  .  .  .”  that  portion  I 
offer.  . 

I  offer  the  portion  that  reads : 

“.  .  .  The  Commissioners  in  pursuance  of  and  accord¬ 
ing  to  the  Act  of  Assembly  of  the  State  of  Maryland 
entitled  a  further  supplement  to  the  Act  concerning 
63  the  Territory  of  Columbia  and  City  of  Washing¬ 
ton,  on  the  30th  day  of  January,  1794,  did  appoint 
the  20th  Day  of  March,  then  next  following,  for  the  allot¬ 
ment  and  assignment  of  one  half  of  the  quantity  of  each 
lot  of  ground  in  Carrollsburgh  and  Hamburgh  and  that 
notice  thereof  was  published  in  the  several  newspapers 
required  by  the  said  Act  for  at  least  three  weds  .  . 

Then  it  says: 

“.  .  .  that  they  did  meet  and  proceed  to  the  allotment 
and  assignment  of  grounds  within  the  said  City  on  the 
said  20th  Day  of  March  1794,  and  there  did  proceed  at 
convenient  times  of  their  meeting  ’til  the  whole  was 
•finished,  no  proprietor  of  any  Lot  having  objected  in 
person  or  by  writing.  And  Certificates  of  this  date  of 
the  said -allotment  and  assignment,  was  signed  by  the 
said  Commissioners  to  be  recorded  in  the  office  for  re¬ 
cording  Deeds,  et  cetera.” 

That  is  all  I  offer  at  this  time. 

MR.  COURTNEY:  We  object  to  that  as  being  in¬ 
competent 
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The  photostat  copy  of  records  in  the  custody  of  the 
National  Archives  of  coarse  is  not  the  foundation  of  my 
objection ;  the  objection  is  not  that 

The  proper  custodian  of  the  records,  your 

64  Honor,  dealing  with  lands  which  obligate  both 
grantor  and  grantee  is  the  District  Surveyor. 

In  a  series  of  cases,  if  your  Honor  please,  commencing 
with  the  Potomac  Steamship  case  (Potomac  Steamboat 
Company  et  al  vs.  Upper  Potomac  Steamboat  Company, 
109  U.  S.  672)  held  that  records  of  this  character,  as 
well  as  division  sheets,  were  really  incompetent  and  they 
were  excluded,  and  they  were  excluded  in  the  case  of 
U.  S.  vs.  Martin  to  which  reference  was  frequently  made 
(United  States  vs.  Martin  and  United  States  vs.  Groen, 
177  Fed.  2nd  733). 

'  Also  there  is  the  objectionable  question  that  these  rec¬ 
ords  are  immaterial  so  far  as  the  matter  in  issue  before 
your  Honor  is  concerned. 

It  has  been  stipulated  and  agreed  that  this  plaintiff 
is  the  owner  of  three  lots  and  they  have  been  identified 
by  number,  and  it  seems  to  me,  therefore,  the  only  issue 
is  as  to  the  .boundary  and  location  of  this  land  with 
respect  to  the  property  claimed  to  be  damaged  there. 

MB.  MAGEE:  I  join  in  the  objection  stated  by  Mr. 
Courtney,  if  your  Honor  please,  and  point  out,  as  counsel 
has  pointed  out — 

THE  COURT  (interposing) :  There  is  no  point  i  i 
repeating  it  if  counsel  has  already  stated  it 

What  is  the  purpose  of  this,  if  you  will  state  it,  Mr. 
Partridge? 

65  MB.  PARTRIDGE:  The  purpose  is  to  show 
the  allotment  of  the  lots  in  this  square  to  the 

original  proprietors,  and  plaintiff  and  I  expect  to  follow 
it  with  a  statement,  or  evidence,  showing  the  allotment 
of  lots  made  and  the  square  number,  and  then  proceed 
to  show  what  the  lot  and  square  number  meant  in  terms 
of  boundaries  and  extension. 
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If  there  has  been  a  metes  and  bounds  description  in 
the  allotment,  Mr.  Courtney’s  objection  would  have  some 
weight,  but  this  evidence  shows  the  Commissioners  going 
ahead  and  making  an  allotment — 

THE  COURT  (interposing):  I  will  admit  it  subject 
to  a  motion  to  strike  later. 

I  am  inclined  to  agree  with  counsel  making  the  ob¬ 
jection,  but  I  am  not  passing  on  the  objection  finally. 

MR.  PARTRIDGE:  Before  you  make  up  your  mind 
finally — 

THE  COURT  (interposing):  I  say  that  I  am  not 
passing  on  the  objection  finally. 

MR.  PARTRIDGE :  Pursuant  to  the  stipulation  in 
the  pre-trial  order — 

THE  COURT  (interposing):  I  take  it  that  there  is 
no  question  about  substituting  photostat  copies  of  docu¬ 
ments  for  the  originals. 

MR.  PARTRIDGE :  That  is  my  understanding. 

MR.  COURTNEY :  That  is  certainly  all  right. 

66  MR.  GASCH:  No  objection,  your  Honor. 

MR.  MAGEE:  We  have  no  objection  to  the 
substituting  of  photostatic  copies  of  original  documents, 
your  Honor. 

MR.  PARTRIDGE:  Then,  photostatic  copies  of  these 
pages  will  be  introduced  in  evidence  and  be  marked  as 
“Plaintiff’s  Exhibit  No.  5”,  “5-A”  and  “5-B”. 

THE  COURT :  Very  well. 

(Thereupon  a  certificate  of  the  United  States  of 
America,  General  Services  Administration,  The  National 
Archives,  bearing  the  seal  of  the  National  Archives  of 
the  United  States,  1934,  under  date  of  December  8, 
1950,  attached  to  which  were  three  photostatic,  copies  of 
manuscript  documents,  was  received  in  evidence,  and 
the  said  photostatie  copies  were  by  the  Clerk  of  the 
Court  marked,  respectively,  “Plaintiff’s  Exhibit  No.  5”, 
“Plaintiff’s  Exhibit  No.  5-A”,  and  “Plaintiff’s  Exhibit 
No.  5-B”  and  returned  to  the  Court) 
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•  •  •  • 

68  BY  MB.  PARTRIDGE : 

Q  Miss  Jorgensen,  in  response  to  the  same  subpoena, 
did  yon  produce  the  original  allotment  of  lots  of  Car- 
rollsburgh  and  Hamburgh,  dated  June  26,  1794,  in  Book 
of  Deeds,  Page  83,  sub-page  3!  A  Yes,  this  is  it  (re¬ 
ferring  to  a  book  of  record). 

This  lists  270  lots  of  Carrollsburgh  and  states  what 
lots  are  given. 

Q  Miss  Jorgensen,  have  you  made  a  study  of  the 
signatures  of  those  early  Commissioners!  A  I  have 
seen  them  as  I  go  along  and  I  would  say  that  this  (in¬ 
dicating  a  page  in  the  book  of  record  referred  to)  is 
signed  by  one  set  of  Commissioners. 

There  were  two  sets  of  Commissioners,  and — 

MB.  MAGEE  (interposing):  I  do  not  believe, 

69  your  Honor,  that  the  witness  is  qualified  as  a 
handwriting  expert  to  express  an  opinion  on  the 

authenticity  of  signatures  on  ancient  documents. 

I  object  to  that 

THE  COURT :  She  has  not  testified  to  it 

MB.  PARTRIDGE :  I  have  asked  her  if  she  made  a 
study  of  the  signatures  of  those  early  Commissioners. 
BY  MB.  PARTRIDGE: 

Q  Have  you  done  that!  A  Just  incidentally  of 
these  Commissioners,  but  I  would  say  that  this  (indicat¬ 
ing  a  page  of  the  book  of  entry)  is  signed  by  the 
Commissioners,  if  that  is  what  you  want 

MB.  MAGEE :  I  object 

THE  WITNESS :  Whether  you  object  or  not — 

THE  COTJBT  (interposing):  I  overrule  the  objec¬ 
tion. 

MR.  PABTBIDGE:  I  offer  the  following  portions  of 
this  allotment 

I  may  say,  your  Honor,  I  have  a  certificate  from  the 
Recorder  of  Deeds  which  I  intend  substituting  for  the 
original: 
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“WE,  Thomas  Johnson,  David  Stuart  and  Daniel 
Carroll,  Commissioners  appointed  by  virtue  and  in  pur¬ 
suance  of  the  Act  of  Congress  for  establishing  the  tem¬ 
porary  and  permanent  seat  of  the  government  of 
the  United  States  do  hereby  certify  that  in 

70  pursuance  of  and  according  to  the  Act  of  Assembly 
of  the  State  of  Maryland  entitled  4  A  further  sup¬ 
plement  to  the  Act  concerning  the  Territory  of  Columbia 
and  the  City  of  Washington  on  the  Thirtieth  day  of 
January  one  thousand  seven  hundred  and  ninety-four, 
we  did  appoint  the  twentieth  day  of  March  the  next  fol¬ 
lowing  for  the  allotment  and  Assignment  of  one  half  of 
the  quantity  of  each  lot  of  ground  in  Carrollsburgh  and 
Hamburgh  and  the  notice  thereof  was  published  in  the 
Annapolis  and  the  Eastern  and  George  Town  News  Paper 
and  Angel  and  Sullivan’s  News  Paper,  that  being  one 
of  the  News  Papers  of  Baltimore  Town  for  at  least 
three  weeks. 

We  did  meet  and  proceed  to  the  AUottment  and 
Assignment  of  ground  within  the  said  City  on  the  said 
Twentieth  day  of  March  one  thousand  seven  hundred 
and  ninety-four  and  therein  did  proceed  at  convenient 
times  of  our  meetings  ’till  the  whole  was  finished,  no 
proprietor  of  any  lot  having  objected  in  person  or  by 
writing  delivered  to  us  or  either  of  us  against  our  so 
proceeding  as  to  his  Lot,  and  that  we  did  so  allot  and 
assign  for  and  instead  of  Hie  Lots  in  Carrollsburgh  the 
following  and  respective  lots  in  the  City  of  Washington, 
to  wit 

•  •  •  • 

71  .  .  for  Lot  number  nineteen  in  Carrollsburgh, 
the  Lots  -number  One  in  Square  six  hundred  and 

sixty  four  and  number  One  in  square  east  of  square 
six  hundred  and  sixty  four — for  Lot  number  twenty  in 
Carrollsburgh,  the  Lots  number  Three  in  Square  six  hun¬ 
dred  and  sixty  four  and  number  Three  in  square  six 
hundred  and  sixty  four  and  sixty  four—,  for  Lot  number 
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twenty  one  in  Carrollsburgh,  the  Lots  number  Six  in 
Square  six  hundred  and  sixty  four  and  number  six  in 
square  east  of  Square  six  hundred  and  sixty  four — ,  for 
Lot  number  twenty  two  in  Carrollsburgh,  the  lots  number 
eight  in  Square  six  hundred  and  sixty  four  and  number 
eight  in  square  east  of  Square  six  hundred  and  sixty 
four,  —  for  Lot  number  twenty  three  in  Carrollsburgh, 
the  Lots  number  seven  in  Square  six  hundred  and  sixty 
four  and  number  seven  in  Square  east  of  Square  six 
hundred  and  sixty  four,  —  for  Lot  number  twenty 

72  five  in  Carrollsburgh,  the  Lots  number  two  in 
Square  six  hundred  and  sixty  four  and  number 

two  in  Square  east  of  Square  six  hundred  and  sixty 
four,  —  •  •  • 

AND  we  do  hereby  direct  that  an  Entry  be  made  by 
the  Clerk  for  recording  Deeds  of  Lands  within  the  said 
Territory  of  all  and  every  of  the  said  Allotments  and 
Assignments  in  the  Book  provided  and  kept  by  him, 
according  to  the  Acts  of  Assembly  in  such  case  made  and 
provided.  THIS  certified  and  directed  this  twenty  sixth 
day  of  June  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  ninety  four. 

Th.  Johnson,  ) 

Dd.  Stuart,  )  Comm’rs.” 

Danl  Carroll,  ) 

•  •  •  • 

73  THE  COURT:  Is  there  any  dispute  about  the 
boundary  lines! 

MR.  PARTRIDGE:  Dispute  about  the  riparian  right 
lines  which  are  appurtenances;  the  riparian  lines  which 
are  appurtenances;  and  also,  according  to  the  theory  of 
one  of  the  defendants,  I  forget  which  one,  the  riparian 
right  lines  start,  as  I  understand  Ms  theory,  at  the  line 
marking  the  center  of  the  channel  and  going  in  at  right 
angles  to  the  fast  land,  which  creates  a  dispute  about 
the  boundary  line  of  the  lot  between  the  line  of  fast 
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land  of  1794  and  the  present  line  of  the  fast  land  of  the 
lots. 

As  a  matter  of  fact,  it  seems  to  me  the  whole  case  in 
regard  to  the  projection  of  the  wharf  onto  our  riparian 
lines  turns  on  the  boundary  lines  of  the  riparian  lines. 

THE  COURT:  Isn’t  that  largely  a  question  of 
whether  riparian  lines  which  run  in  a  line  with  the  origi¬ 
nal  boundary  line  of  the  lots  continued,  or  whether  the 
center  line  of  the  stream — 

MR.  PARTRIDGE:  Our  contention  in  that  respect  is, 
if  Your  Honor  please,  that  riparian  right  lines,  like  the 
right  lines  of  any  other  appurtenances  or  ease- 
74  ment  to  a  piece  of  property  is  a  matter  of  private 
agreement  between  the  parties,  subject  of  course 
to  any  rights  that  the  United  States  may  have  in  so  far 
as  public  navigation  is  concerned. 

Consequently  we  submit  that  the  evidence  of  what 
riparian  rights  were  granted  by  the  Commissioners  de¬ 
termines  what  riparian  rights  the  lot  owner  got,  and  in 
turn  the  boundary  of  those  lines  depends  on  what  the 
Commissioners  gave  them. 

THE  COURT:  How  do  you  propose  to  show  that? 
1  MR.  PARTRIDGE:  I  propose  to  show  that  by  this 
evidence  of  the  fact  that  the  lots  were  allotted  by  lot 
and  square  number,  and  evidence  of  maps  of  the  sur¬ 
veyor  for  the  Commissioners. 

And,  if  Your  Honor  please,  bear  in  mind  that  the  sur¬ 
veyor  for  the  District  of  Columbia  was  not  appointed 
until  1809,  long  after  these  surveyors  acted. 

These  surveyors  were  surveyors  acting  under  Congres¬ 
sional  authority  to  survey  the  land. 

We  propose  to  show  that  the  surveyor  for  the  Com¬ 
missioners  plotted  out  these  riparian  lines  as  running 
out  on  the  lines  that  ran  due  east  of  the  channel,  and 
this  evidence  of  the  way  the  lots  were  allotted  is  pre¬ 
liminary  to  the  evidence  showing  the  way  the  surveyors 
plotted  the  riparian  right  lines. 
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THE  COURT:  Very  well;  proceed.  I  will  hear  the 
evidence. 

•  •  •  • 

75  MR.  PARTRIDGE :  I  had  offered  those  por¬ 
tions  of  the  Certificate  of  Allotment,  which  I  have 

read  into  evidence. 

MR.  MAGEE:  We  object  to  those,  Your  Honor,  on 
the  grounds  we  have  heretofore  stated,  that  this  is  not 
the  proper  way  to  establish  this  title;  that  these  very 
minutes,  these  very  division  books  which  we  are  coming 
to  next,  have  been  before  the  Supreme  Court  twice  and 
before  this  court  three  times,  and  in  each  one  of  those 
cases  they  have  been  excluded  as  not  proper  to  prove 
this  point. 

THE  COURT:  Let  me  see  one  of  those  cases  that 
holds  that 

MR.  MAGEE :  This  is  the  Potomac  Steamship  Com¬ 
pany  case.  In  that  case,  Your  Honor — 

THE  COURT :  Let  me  see  it 

MR.  MAGEE :  Yes,  sir. 

(Counsel  hands  volume  to  the  Court) 

76  MR.  MAGEE:  If  Your  Honor  will  read  page 
456  it  discusses  these  division  books. 

MR.  PARTRIDGE:  If  Your  Honor  please,  this  par¬ 
ticular  instrument  is  not  the  division  sheet  that  is  before 
Your  Honor  now;  it  is  the  Certificate  of  Allotment  by 
the  Commissioners. 

THE  COURT:  I  will  admit  this  for  the  present  I 
am  inclined  to  think  it  is  perfectly  competent.  You  may 
raise  the  question  later,  if  you  wish. 

MR.  MAGEE :  May  I  point  out  one  thing  which  I 
think  makes  it  completely  relevant  to  this  case? 

THE  COURT:  I  don’t  think  that  case  has  any  bear¬ 
ing  on  the  subject. 

MR.  MAGEE :  In  the  Martin  case  the  very  evidence 
which  Your  Honor  is  now  hearing— we  are  coming  up 
to  what  is  called  the  division  sheets  which  are  in  divi- 
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sion  book  No.  1,  Mr.  Partridge  has  stated  that — and 
that  purports  to  show  that  the  surveyors  were  going  to 
run  these  lines  to  the  center  of  the  stream;  that  evidence 
was  submitted  on  this  basis  to  Mr.  Justice  Letts,  and 
I  have  it  here — 

THE  COURT:  That  is  not  the  question  before  me 
now,  in  my  opinion,  at  all. 

•  •  •  • 


77  BY  MR.  PARTRIDGE : 


Q  Miss  Jorgenson,  will  you  get  the  volume  con¬ 
taining  division  sheets  for  the  square  east  of  664,  please? 
A  Here  is  east  of  664. 

•  •  •  • 


Q  Miss  Jorgenson,  I  turn  to  a  plat  bearing  date  Au¬ 
gust  28,  1799,  and  I  ask  you  whose  signature  appears  on 
that  plat? 

MR.  MAGEE:  If  Your  Honor  please,  may  I  object 
to  this  until  we  identify  this  book  to  see  what  it  is? 
78  THE  COURT:  Yes;  I  think  it  should  be. 

MR.  MAGEE :  I  would  like  to  know  what  book 

it  is. 

THE  WITNESS:  The  book  is  called  “Book  of  Divi¬ 
sion  Sheets  of  Squares  651  to  690  of  Office  of  Commis¬ 
sioner  of  Buildings  and  Grounds.” 

MR.  MAGEE :  I  renew  my  objection.  That  is  the 
very  book  that  is  referred  to. 

THE  COURT :  I  overrule  the  objection. 

•  •  •  • 

A  It  is  signed  by  R.  King.  And  on  August  28,  1799, 
the  chief  surveyor  was  Robert  Bang,  Sr. 

BY  MR.  PARTRIDGE: 

Q  The  chief  surveyor  for  whom?  A  For  the  Com¬ 
missioners. 

THE  COURT:  For  whom? 

THE  WITNESS:  For  the  Commissioners  of  the  Dis- 
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trict  of  Columbia.  There  was  no  city,  of  course— or  you 
can  call  it  the  City  of  Washington. 

TEGS  COURT:  It  was  the  Federal  Government! 

THE  WITNESS:  It  was  the  Federal  Government. 
There  was  no  District  Government. 

79  BY  MR.  PARTRIDGE : 

Q  Were  there  two  R.  Kings  in  the  surveyor's 
office?  A  Yes,  there  were.  R.  King  was  preceded  by 
Nicholas  King,  his  son,  and  under  Nicholas  King  for 
awhile  I  think  Robert  King,  Jr.,  did  some  work,  and  he 
also  did  some  work  later  under  his  father  and  after  the 
death  of  Nicholas  King;  in  1812  he  became  surveyor 
from  1812  to  1815,  and  I  think  Robert  King  served  until 
1820  or  1821  as  surveyor. 

Q  You  say  there  were  two  R.  Kings?  A  Yes,  sir. 

Q  Father  and  son?  .  A  Yes. 

Q  And  which  signature  is  that,  the  father  or  the  son? 
A  In  *99  the  letters  in  the  various  letter  books  indi¬ 
cate  the  father  was  surveyor  at  that  time. 

Q  I  turn  to  a  certificate  bearing  date  August  28, 
1799,  and  ask  you  whose  signature  that  is!  A  It  is 
the  same  signature. 

Q  And  what  was  his  position!  What  was  the  posi¬ 
tion  of  R.  King  who  signed  that  paper?  A  He  was  in 
charge  of  whatever  surveying  was  done  in  the  city,  but 
he  didn’t  divide  lots,  as  he  soon  discovered.  There  is  a 
letter  to  the  Commissioner  in  which  he  says  he  under¬ 
stands  that — 

MR.  MAGEE:  I  object  to  this  character  of 

80  testimony  that  is  established  by  a  letter  and  move 
to  strike  the  answer. 

THE  COURT:  I  sustain  the  (Objection.  You  may 
argue  it  if  you  wish. 

MR.  MAGEE :  No,  sir.  I  accept  the  ruling. 

BY  MR.  PARTRIDGE: 

Q  Who  employed  this  R.  King,  Surveyor?  A  The 
Commissioners  did:' 
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Q  I  turn  to  &  sheet  on  the  reverse  of  the  sheet  bear¬ 
ing  the  certificate  of  R.  King,  Surveyor,  over  date  of 
August  28,  1799,  which  bears  date  of  July  23,  1794,  and 
ask  whose  signature  appears  on  that  sheet?  A  That  is 
the  signature  that  is  usually  followed  where  James  R. 
Dermott’s  signature  appeared  in  the  record. 

Q  Whose  signature  is  it.  Miss  Jorgenson?  A  I 
think  it  is  James  R  Dermott’s. 

Q  Have  you  seen  his  signature  in  many  places  in 
these  records?  A  Hundreds  of  times. 

Q  I  turn  to  the  next  sheet,  which  also  bears  date  of 
July  23,  1794,  and  ask  whose  signature  that  is?  A  The 
same  signature. 

Q  And  I  turn  to  another  sheet  bearing  date  August 
28,  1799,  and  ask  whose  signature  that  is?  A  Robert 
King,  although  he  doesn’t  use  the  “Senior”  on  it,  nor 
does  he  use  “Surveyor”  on  it  It  is  the  same 
81  thing  as  when  he  uses  “Surveyor.” 

Q  Miss  Jorgenson,  in  your  opinion  what  is  the 
nature  of  those  records  that  you  have  been  testifying  to 
with  respect  to  whether  they  are  contemporary  records 
to  the  laying  out  of  the  city? 

MR.  COURTNEY :  That  is  objected  to. 

MR.  MAGEE :  Objection. 

THE  COURT:  Don’t  they  show  on  their  face  the 
dates? 

MR  PARTRIDGE:  Yes,  sir. 

THE  COURT:  Well,  I  will  sustain  the  objection. 
BY  MR.  PARTRIDGE: 

Q  What  is  your  opinion  as  to  whether  or  not  they 
are  original  papers  or  fac  similes? 

MR.  COURTNEY :  Same  objection. 

MR.  MAGEE :  Same  objection. 

THE  COURT:  I  should  think  she  could  state  whether 
they  were  original  papers  or  not  I  overrule  the  ob¬ 
jection. 


A  I  tl»™k  they  are  original,  but  as  far  as  this  being 
•a  copy  of  the  laying  out  of  that,  that  was  done  in  *93, 
as  it  said;  that  is,  the  measurement  of  that  square  was 
done  in  *93,  June  15  that  return  was  handed  in  by  the 
surveyors,  and  this  one  is  a  *99  one.  Either  it 
was  resurveyed  or  recopied,  and  it  was  the  business 
of  whoever  did  this  to  copy  the  return  to  there  (in¬ 
dicating). 

82  BY  MB.  PAETBIDGE : 

Q  What  I  am  asking  you  is:  In  your  opinion 
is  this  entire  record  an  original  record  or  a  fac  simile? 

THE  COURT:  An  original  record  of  what  date? 

THE  "WITNESS:  It  is  an  original  record  of  1799, 
and  that  probably  was  the  date  of  division,  as  is  thought 
by  some  of  this  other  discussion  here. 

BY  MB.  PARTRIDGE: 

Q  "What  date  in  1799?  A  August  28.  I  will  read  it: 
“Thomas  Johnson — ’* 

Q  (Interposing)  Excuse  me  a  minute,  Miss  Jorgen¬ 
son.  My  question  is  only  with  respect  to  this  particular 
sheet,  at  the  present  time. 

I  understand  that  your  belief  is  that  it  is  an  original 
record  of  August  28,  1799.  Do  you  have  anything  you 
want  to  add  with  respect  to  that  particular  sheet?  A 
I  would  say  that  the  original  outlines  of  it  was  made 
in  *93. 

Q  1793?  A  Yes.  That  would  be  under  Ellicott*s 
period,  which  corresponds,  because  Ellicott  did  work 
along  there  in  *93. 

Q  This  certificate  of  August  28 — 

THE  COUBT:  Before  you  go  on  to  that,  just  turn 
that  page  back  a  minute. 

You  say  that  signature  is  dated  1799? 

83  THE  WITNESS:  Yes. 

THE  COURT:  That  is  a  contemporary  plat 
of  1799  or  would  you  state  that  was  a  plat  made  before 
that?  That  is  what  I  couldn’t  understand. 
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THE  WITNESS:  That  is  why  I  wanted  to  use  this 
in  order  to  explain  that,  because  that  explains  when  it 
was  divided. 

THE  COURT:  All  right 

THE  WITNESS:  I  wouldn’t  remember  when  these 
were  divided.  What  happened  was  that  the  surveyors 
went  out  and  they  surveyed  the  land  and  that  is  a 
return,  that  is  north,  south,  east  and  west— that  Us 
called  returns — and  on  the  basis  of  that  it  was  divided 
into  lots,  and  that  was  not  necessarily  done  the  same 
year  even;  that  was  sometimes  done  years  afterwards. 
BY  MR.  PARTRIDGE: 

Q  Will  you  turn  to  the  certificate  under  date  of  Au¬ 
gust  28,  1799,  and  say  whether  you  think  that  that  is  an 
original  or  facsimile  of  a  paper?  A  I  think  that  is  an 
original. 

THE  COURT :  I  didn’t  understand  that 

THE  WITNESS:  I  think  that  is  an  original. 

BY  MR.  PARTRIDGE: 

Q  Will  you  examine  this  plat  with  the  signature  of 
James  R.  Dermott,  under  date  of  July  23,  1794,  and 
say  whether  you  think  that  is  an  original  or  a  fac- 
84  simile?  A  What  is  it? 

Q  The  plat  itself.  Do  you  think  this  paper, 
which  bears  the  signature  of  James  R.  Dermott,  under 
date  of  July  23,  1799,  is  an  original  or  a  facsimile?  A 
I  am  not  certain  that  Dermott  did  this  upper  part  of  it 
He  signed  it,  I  am  quite  certain  of  that,  but  who  in  the 
office  I  wouldn’t  say — he  certainly  didn’t  do  all  the 
office  work. 

Q  In  other  words,  you  are  not  certain  that  the  matter 
above  his  signature  and  the  date,  July  23,  1794,  is  in 
his  handwriting?  A  No.  It  could  be  a  clerk’s  hand¬ 
writing,  or  someone  in  the  office;  it  wouldn’t  have  to  be 
his.  After  all  he  didn’t  do  all  the  work.  The  work  was 
beyond  his  ability  to  do  everything  that  was  done. 
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Q  Do  you  think  that  is  his  original  signature  in  this 
handwriting! 

MR  COURTNEY :  I  object  I  think  the  witness  has 
answered  the  question. 

THE  COURT :  Objection  sustained. 

BY  MR.  PARTRIDGE: 

Q  On  this  plat  also  dated  July  23,  1794,  which  ap¬ 
pears  on  the  next  page,  whose  signature  is  that!  A 
The  same  thing  and  same  person  apparently  made  it 
It  seems  to  be  similar  writing,  at  least  and  this* 
85  is  merely  a  duplicate— we  are  repeating  it  because 
there  were  three  copies  made  of  these,  and  in  some 
cases  we  have  all  three. 

Q  And  what  was  the  purpose  of  making  those  three 
copies!  A  After  the  returns  were  made  by  the  sur¬ 
veyors  it  was  taken  to  the  clerk’s  office  and  a  clerk  gave 
them  to  Dermott  when  he  was  ready  for  them,  and  he 
was  in  charge  of  making  out  this  plat  and  dividing  the 
lots,  and — 

Q  (Interposing)  My  question  was,  what  was  the  pur¬ 
pose  of  making  these  three  copies!  A  One  went  to  the 
clerk;  one  went  to  the  proprietor  whose  land  was  di¬ 
vided,  and  one  went  to  the  Commissioner,  so  there  were 
three  copies  made. 

MR.  PARTRIDGE:  I  offer  these  documents  in  evi¬ 
dence,  gentlemen,  and  I  have  copies  of  them,  which  are 
in  that  large  book  oyer  there,  which  I  intend  to  substi¬ 
tute,  under  our  agreement  Maybe  one  of  you  can  be 
looking  at  the  photostats  and  some  at  the  originals. 

THE  WITNESS:  May  I  add  one  word  to  that! 

THE  COURT:  Yes. 

THE  WITNESS:  Saying  that  they  made  three  copies 
at  one  time,  the  word  “copy”  doesn’t  necessarily  signify 
what  it  does  to  us. 

MR  COURTNEY :  I  am  not  able  to  tell  which  page 
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you  were  directing  your  testimony  to, 

86  THE  WITNESS:  All  of  them  through  there; 
we  went  through  most  of  them.  There  was  a  repe¬ 
tition,  though. 

MB.  COUBTNEY:  You  spoke  of  some  portion  of 
some  of  these  pages  as  having  been  made  at  another 
time  and  by  another  person. 

THE  WITNESS :  They  would  have  to  be. 

MB.  COUBTNEY:  No,  I  am  not  saying  what  had 
to  be  done;  I  just  wanted  to  know  what  parts  do  you 
identify  as  having  been  made  in  1797  and  what  in  1799? 

THE  WITNESS:  The  measuring  of  the  perimeter, 
outside,  and  indicating  what  lots  were  north,  south,  east 
and  west,  and  writing  that  down  was  done  by  the  sur¬ 
veyor’s  helpers,  or  his  assistants,  in  1793.  It  would  be 
Ellicott  or  Benjamin  Briggs,  or  EUicott  and  Briggs  and 
maybe  some  of  the  others  also,  but  that  statement  was 
called  the  return,  and  those  returns  were  not  made  before 
1793  because  then  they  started  ordering  them,  but  then 
the  division  of  that  square  into  lots  came  later,  and  that 
might  have  occurred  the  same  year  or  it  might  have 
occurred  years  afterward.  And  it  was  also  possible, 
as  occurred  I  thiTik  along  there,  that  there  was  a  ques¬ 
tion  about  how  well  it  had  been  surveyed,  and  conse¬ 
quently  it  was  resurveyed  and  checked  on  and  rewritten 
and  then  divided.  Dermott  criticized  some  of  the  work 
that  had  been  done  by  Ellicott  *s  men  in  1793. 

MB.  PABTBIDGE:  Before  Your  Honor  rules 

87  on  the  admissibility  of  these  records  I  think  I 
ought  to  say  this,  as  an  officer  of  the  court 

Justice  Letts,  in  the  trial  of  United  States  vs.  Martin, 
did  rule  that  these  division  sheets  should  not  be  admitted 
in  evidence. 

That  was  trial  by  the  United  States  against  James 
and  Lottie  May  Martin,  the  present  plaintiffs  here,  in 
which  the  title  to  this  land  was  questioned  by  a  bill 
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of  complaint,  and  established  after  decision  by  Justice 
Letts,  and  up  to  the  Court  of  Appeals. 

Now,  Mr.  MacLeod,  counsel  for  the  Government,  argued 
against  the  admissibility  of  these  records,  using  some¬ 
what  the  same  argument  that  my  opponents  have  here, 
to  the  effect  that  the  surveyor’s  office  was  the  proper 
office  in  which  these  records  should  be. 

However,  if  Your  Honor  please,  this  testimony  was 
not  before  Justice  Letts  when  he  made  that  ruling. 

Also,  what  was  established  in  that  case  was  this: 
That  ruling  either  established  the  fact  that  the  riparian 
lines  went  out,  as  we  say  they  do,  or  they  didn’t  estab¬ 
lish  any  direction  for  the  riparian  lines,  one  or  the  other. 

We  think  they  established  that  the  riparian  lines  went 
out,  as  we  say  they  do. 

Consequently,  Justice  Letts  had  a  little  different  ques¬ 
tion  before  him  when  he  was  ruling  on  these  division 
sheets. 

88  THE  COURT:  As  I  say,  I  am  admitting  these 
subject  to  motion  to  strike.  I  think  it  very  likely 
that  I  will  follow  Judge  Letts  eventually  in  his  case,  if 
I  am  satisfied  the  same  questions  are  presented. 

MR.  PARTRIDGE:  Before  Your  Honor  finally  rules 
I  would  like  to  give  my  reasons  why  I  think  they  are 
admissible. 

THE  COURT:  I  am  not  passing  on  them  now.  I  am 
admitting  them  subject  to  a  motion  to  strike. 

MR.  PARTRIDGE:  In  the  pre-trial  order  we  have 
a  stipulation  to  the  effect  that  copies  may  be  substituted, 
and  may  I  ask  then  that  photostatic  copies  which  are 
contained  in  this  volume  IV  be  marked  so  that  the 
Archives  can  have  their  original  records  back? 

THE  COURT:  Very  well.  I  take  it  there  is  no  ob¬ 
jection  to  that. 

MR.  COURTNEY :  None  whatever. 

MR.  MAGEE :  No  objection. 
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MB.  PARTRIDGE :  I  would  ask  that  certain  photo¬ 
stats  from  Volume  IV  of  the  Appendix,  in  the  United 
States  Court  of  Appeals,  in  Cases  Nos.  9781  and  9782, 
be  marked  as  Plaintiffs*  exhibits. 

As  Plaintiffs*  Exhibit  No.  7  I  offer  photostat  marked 
Defendant’s  Exhibit  25  in  this  volume. 

89  (Thereupon,  Photostat  marked  “Defendant’s 
Exhibit  25,”  in  Cases  Nos.  9781  and  9782,  in  U.  S. 
Court  of  Appeals,  was  marked  “Plaintiffs*  Exhibit  No. 
7”  and  received  in  evidence.) 

MR.  PARTRIDGE:  As  Plaintiffs*  Exhibit  No.  8  P 
offer  photostat  marked  “Defendant’s  Exhibit  26”  in  this 
volume. 

(Thereupon,  Photostat  marked  “Defendant’s  Exhibit 
26,”  in  Cases  Nos.  9781  and  9782,  in  U.  S.  Court  of 
Appeals,  was  marked  “Plaintiffs*  Exhibit  No.  8”  and 
received  in  evidence.) 

ME.  PARTRIDGE:  As  Plaintiffs*  Exhibit  No.  9  I 
offer  photostat  marked  “Defendant’s  Exhibit  27”  in  this 
volume. 

(Thereupon,  Photostat  marked  “Defendant’s  Exhibit 
27”,  in  cases  Nos.  9781  and  9782,  in  U.  S.  Court  of 
Appeals,  was  marked  “Plaintiffs*  Exhibit  No.  9”  and 
received  in  evidence.) 

MR  PARTRIDGE:  As  Plaintiffs*  Exhibit  No.  10  I 
offer  photostat  marked  “Defendant’s  Exhibit  28”  in  this 
volume. 

(Thereupon,  Photostat  marked  “Defendant’s  Exhibit 
No.  28,”  in  Cases  Nos.  9781  and  9782,  in  U.  S.  Court 
of  Appeals,  was  marked  “Plaintiffs*  Exhibit  No.  10” 
and  received  in  evidence.) 

MR  PARTRIDGE:  As  Plaintiff’s  Exhibit  No.  11,  I 
offer  photostat  marked  “Defendant’s  Exhibit  29”  in  this 
volume. 

(Thereupon,  Photostat  marked  “Defendant’s  Exhibit 
29,”  in  Cases  Nos.  9781  and  9782  in  U.  S.  Court  of 
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Appeals,  was  marked  “Plaintiffs*  Exhibit  No.  11  and 
received  in  evidence.) 

90  MB.  PABTBIDGE:  As  Plaintiffs*  Exhibit  No. 
12,  I  offer  photostat  marked  “Defendant’s  Exhibit 

30”  in  this  volume. 

(Thereupon,  Photostat  marked  “Defendant’s  Exhibit 

30, ”  in  Gases  Nos.  9781  and  9782,  in  U.  S.  Court  of 
Appeals,  was  marked  “Plaintiffs’  Exhibit  No.  12”  and 
received  in  evidence.) 

MB.  PABTBIDGE:  As  Plaintiffs*  Exhibit  No.  13,  I 
offer  photostat  marked  “Defendant’s  Exhibit  31”  in  this 
volume. 

(Thereupon,  Photostat  marked  “Defendant’s  Exhibit 

31, ”  in  Cases  Nos.  9781  and  9782,  in  U.  S.  Court  of 
Appeals,  was  marked  “Plaintiffs’  Exhibit  No.  13”  and 
received  in  evidence.) 

THE  COTJBT:  In  this  case,  gentlemen,  I  take  it  that 
the  result  will  depend  very  largely  upon  the  admission 
or  exclusion  of  certain  testimony,  and  if  we  had  a  jury 
I  would  act  upon  most  of  these  objections  as  they  came 
up,  but  having  no  jury  I  prefer  to  let  it  all  in  that  I 
think  may  have  some  bearing  upon  it,  and  get  a  better 
picture  of  the  whole  in  that  way. 

BY  MB.  PABTBIDGE: 

Q  Miss  Jorgenson,  I  show  you  a  bound  volume 
marked  Volume  m,  “Bedivision  of  city  lots  in  towns  of 
Carrollsburgh  and  Hamburgh,  1791  to  1796,”  and  ask 
you  to  turn  to  the  title  page  of  that  volume  and  read 
the  writing  that  appears  on  that  title  page.  A  It  is 
the  inside  of  the  cover— it  is  not  the  title 

91  page: 

“This  volume  of  redivision  of  city  lots  was  re¬ 
bound  at  the  United  States  Government  Printing  Office 
November  12, 1892.  J.  S.” — John  Stuart 
Q  Whose  signature  is  that  “J.  S.”f  A  John  Stuart, 
who  had  charge  of  these  records  for  years,  under  the 


office  of  the  Commissioners  of  Public  Buildings  and 
Grounds. 

Q  What  was  his  position?  A  Oh,  his  position  was 
somewhat  of  a  clerk — I  don’t  know.  He  signed  his  name 
“C.  E.”  sometimes.  I  don’t  know  whether  that  means 
“Civil  Engineer”  or  what. 

Q  Who  employed  him?  A  The  official  in  charge  of 
public  buildings  and  grounds. 

Q  In  other  words  he  was  an  employee  of  the  United 
States?  A  Yes,  sir,  in  the  War  Department. 

Q  Bead  what  appears  under  that.  A  (Beading:) 
“This  volume  was  formerly  labelled  Division  of  Lots  in 
Towns  of  Carrollsbnrg  and  Hamburgh.” 

Q  In  whose  handwriting  is  that  you  have  just  read, 
in  your  opinion?  A  It  looks  like  the  other — I  imagine 
so. 

92  Q  Have  you  seen  enough  of  his  writing  so  that 
you  can  give  an  opinion  on  it? 

MB.  COUBTNEY:  I  object 

A  On  the  black  and  white,  yes,  but  this  doesn’t  show 
up  very  well,  but  I  would  say  it  would  be.  Who  other¬ 
wise  would  bother  to  do  it?  The  records  were  dis¬ 
ordered  and  he  put  them  in  order. 

BY  MB.  PABTEEDGE : 

Q  In  the  front  of  that  volume  are  a  number  of 
sheets  of  names  alphabetically  arranged.  Will  yon  say 
what  those  are,  in  your  opinion? 

•  •  •  • 

THE  WITNESS:  It  is  an  index  to  the  first  part  of 
the  book.  There  is  another  index  in  the  back  to  the 
back  part  of  it,  and — 

THE  COUBT:  Your  answer  is  that  that  is  an  index 
to  the  volume.  Now,  what  is  your  next  question? 

BY  MB.  PABTBIDGE : 

Q  My  next  question  is,  what  are  these  sheets 
numbered  from  8  to  13,  inclusive,  in  the  volume? 
A  I  should  say  they  run  up  to  267— there  are  270 


93 
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lots  in  Carroflsburgh.  They  were  the  names  of  the  pro¬ 
prietors  who  owned  the  different  lots.  It  says  “Original 
proprietor”  np  there  at  the  time  when  they  were  divided 
by  the  United  States. 

Q  And  what  is  the  significance  of  this  column  that 
appears  on  each  of  those  headed  “Number  of  the 
ticket!”  A  They  were  drawn  by  lottery :  that  is  a  ticket 


Q  "What  was  drawn  by  lottery!  A  The  lots  in  Car- 
roUsburgh  were  drawn  by  lottery. 

Q  'When  were  they  drawn  by  lottery!  A  In  the 
seventies  sometime;  these  dates  would  indicate  about 
when;  I  don’t  know  the  exact  date. 

Q  And  what  is  the  significance  of  this  column  marked 
“Lots  drawn  in  Carrollsbnrgh,”  which  appears  on  each 
sheet!  A  That  is  just  what  I  looked  at;  the  lots  num¬ 
bered  arithmetically  from  1  to  267. 

Q  Lot  numbers  of  what,  Miss  Jorgenson!  A  Oh, 
these  proprietors  as  they  acquired  the  land  from  the 
men  that  laid  out  Carrollsburgh,  about  1770,  or  what- 
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Q  What  is  the  significance  of  this  column  marked 
“Original  proprietor?”  A  I  mentioned  that  Those 
were  the  men  that  acquired  it 
Q  Acquired  what?  A  Acquired  the  lots  in  CarroQs- 
burgh,  I  imagine. 

95  MB.  COUBTNEY:  We  object  to  that  and  move 
to  strike  it  I  didn’t  anticipate  the  answer.  1 

think  we  are  entitled  to  the  witness’  testimony  and  not 
to  her  imagination. 

THE  COTJBT :  I  think  so,  too. 

MB.  PARTRIDGE :  I  don’t  get  your  point 
THE  COTJBT:  Her  answer  was  that  she  imagined 
so  and  so. 

THE  WITNESS:  All  right,  I  will  make  it  definite, 
then — original  proprietors  under  Carrollsburgh  after 
subdivision;  I  don’t  need  to  imagine  that,  because  the 
dates  following  would  indicate  that 
BY  MB.  PARTRIDGE: 

Q  What  is  the  significance  of  this  column,  “Date  of 
devise  or  purchase?”  A  I  just  finished  saying  that 
For  example,  Richard  Tilghman,  or  whatever  his  name 
was,  got  lot  26  on  the  29th  of  August,  1771.  What  the 
next  number  signifies  I  am  not  certain;  it  may  have  been 
the  date  it  was  recorded. 

MB.  PARTRIDGE :  I  am  sorry;  will  you  read  that 
answer  back,  please.  Miss  Reporter? 

THE  REPORTER  (reading) : 

“Q  What  is  the  significance  of  this  column,  ‘Date 
of  devise  or  purchase?’  A  I  just  finished  saying  that 
For  example.  Bichard  Tilghman,  or  whatever  his  name 
was,  *  got  Lot  26  on  the  29th  of  August,  177L 

96  What  the  next  number  signifies  I  am  not  certain; 
it  may  have  been  the  date  it  was  recorded.” 

BY  MB.  PARTRIDGE  : 

Q  But  what  are  the  dates  appearing  in  that  column? 
A  Usually  in  the  1770’s. 

Q  No.  I  mean  what  do  the  dates  signify? 
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a  list  of  those  who  acquired  property  at  that  timet  Does 
it  purport  on  its  face  to  show  that? 

THE  WITNESS:  Yes. 

MR.  MAGEE:  That  is  the  new  landing,  I  sub- 

98  mit,  Your  Honor,  put  on  it  years  and  years  later, 
as  the  witness  testified. 

THE  WITNESS:  Yes,  but  the  man  who  put  it  on 
and  had  it  put  on  was  a  man  who  for  years  worked 
with  those  records  and  put  the  records  in  order  after 
they  had  been  in  great  disorder  and  laid  over  in  the 
Capitol  for  years;  he  was  very  careful  and  very  exact, 
and  he  gives  the  original  title  on  the  outside  of  it 
THE  COURT:  May  I  see  that  book? 

THE  WITNESS:  Yes. 

(The  witness  hands  book  to  the  Court) 

THE  WITNESS:  We  have  a  few  books,  I  might  say, 
in  their  original  bindings  yet 
THE  COURT :  Just  a  minute,  please. 

Who  was  “  J.  S.?” 

THE  WITNESS:  The  man  that  was  a  clerk  that 
worked  for  the  War  Department,  John  Stuart  He  was 
also  a  civil  engineer,  I  believe. 

BY  MR  PARTRIDGE: 

Q  Miss  Jorgenson,  in  this  book  there  are  a  number 
of  places  where  the  name  “James  R.  Dermott”  appears. 
A  Yes,  it  seems  so;  I  think  so. 

Q  Are  those  in  handwriting?  A  They  are  in  hand¬ 
writing  comparable  to  the  signature  that  appears  as 
James  R  Dermott ’s  in  the  larger  plats. 

99  Q  And  what  date  appears  below  this  signature 
you  have  just  testified  to  on  page— what  page  num¬ 
ber  is  that —  A  It  is  called  “B.” 

Q  At  the  page  called  B  of  this  volume.  A  The  date 
is  May  15, 1798. 

Q  Where  the  name  James  R.  Dermott  appeared  in 
writing  whose  signature  is  that,  in  your  opinion?  A 
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MR.  MAGEE:  I  object  to  that;  I  don’t  think  she 
could  know  that,  Your  Honor. 

THE  COURT:  I  think  so;  I  will  sustain  the  objec¬ 
tion. 

MR.  PARTRIDGE:  I  will  rephrase  the  question,  if 
I  may. 

BY  MR.  PARTRIDGE: 


101  Q  When,  in  your  opinion,  was  that  paper  in 
use? 

MR.  COURTNEY:  Same  objection,  Yonr  Honor. 

MR  MAGEE :  I  object  to  that 

THE  COURT:  I  think  she  can  state  when  it  was 
in  use  in  the  records  which  came  before  her. 

THE  WITNESS:  Yes. 

THE  COURT:  In  various  records  that  came  before 
you,  when  was  that  in  use? 

THE  WITNESS:  I  think  this  book  was  made  before 
1800.  Whether  there  were  additions  and  those  black 
numbers  were  added  later  I  don’t  know— or  certain  ones; 
they  may  be  copied,  but  if  so  they  are  copied  from  a 
list  that  appears  in  the  book  of  deeds.  I  have  not  exam¬ 
ined  it  in  detail  but  I  think  it  is  the  same  thing. 

BY  MR.  PARTRIDGE: 

Q  Could  you  tell  me  where  that  list  is?  A  I  think 
it  is  right  there  behind  you.  I  haven’t  compared  that, 
but  it  looks  to  me  as  if  that  would  be  the  case.  It  looks 
as  if  it  might  be,  from  this  first  list  here,  but  I  haven’t 
checked  on  it 

Q  In  going  through  these  records  have  you  become 
familiar  with  the  appearance  of  the  paper  and  the  ap¬ 
pearance  of  handwriting  that  was  in  general  use  in  the 
1790’s?  A  Yes,  I  think  to  a  certain  extent;  I  don’t 
4 .  :  know  just  exactly  what  you  mean. 

102  THE  COURT :  I  can’t  hear  you.  Madam. 

THE  WITNESS:  Use  of  paper?  Yes,  they 
used  a  very  stiff  linen  paper  usually. 


Q  Will  you  answer  that  question.  Miss  Jorgenson?  A 
Well,  as  far  as  I  understood  you,  the  is  made  dif¬ 
ferently  at  times. 

Q  My  question  is  have  you  become  familiar  with  the 
way  they  wrote  in  those  days  and  the  type  of  lettering 
they  use?  A  I  think  different  people  wrote  differently. 

THE  COURT:  You  mean  the  “H”? 

103  THE  WITNESS:  No.  The  number  “8”  is 
made  backwardly  at  times — not  always. 

BY  MR.  PARTRIDGE : 

Q  When  did  they  use  that  backward  “8”?  A  I  have 
found  it  in  the  Danish  records  for  the  same  period. 

Q  What  do  you  mean  for  the  same  period?  A  In 
the  1700’s. 

THE  COURT:  Will  you  indicate  please  what  you 
mean  by  that  “8”? 

THE  WITNESS:  I  don’t  know  that  I  can  make  it — 
I  don’t  know  that  I  can  draw  it,  but  instead  of  doing  as 
we  do,  go  up  like  this  (indicating),  they  seem  to  go  some¬ 
thing  like  this  (indicating),  and  it  is  quite  evident  in 
looking  at  it  that  it  is  not  made  the  same  way. 

THE  COURT :  Was  that  in  very  common  use? 

THE  WITNESS:  I  don’t  know;  I  had  never  seen  it 
before.  I  don’t  know  that  that  is  anything  particularly 
distinctive  of  the  period. 

THE  COURT:  I  don’t  like  to  testify  myself,  but  I 
have  made  eights  that  way. 
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THE  WITNESS:  It  is  this  “8”  here  (indicating); 
that  is  what  he  has  in  mind.  I  don’t  think  our  records 
used  it  very  long. 

MR  PARTRIDGE:  May  I  say  for  the  record  that 
that  “8”  appears  on  the  folio  for  Square  East  of 

104  664  in  this  book  of  Redivision? 

MR  MAGEE :  Have  yon  given  it  a  number  yet 
for  identification,  Mr.  Partridge? 

MR  PARTRIDGE:  No,  sir,  I  haven’t  I  don’t  want 
to  introduce  the  whole  book  in  evidence  because  we  would 
have  to  reproduce  the  whole  thing. 

BY  MR.  PARTRIDGE: 

Q  Do  we  have  a  marker  for  East  of  664  in  this  index, 
Miss  Jorgenson?  Oh,  here  it  is. 

Will  you  turn  to  the  page  of  the  index  you  have  been 
describing  and —  A  (Interposing)  Not  index — you 
mean  this  list? 

Q  What  would  you  call  it?  A  I  call  this  a  list,  and 
this  is  the  index  around  here  (indicating). 

Q  The  index  is  the  alphabetical  list  of  names?  A 
Yes. 

Q  And  this  is  a  list  of  what,  Miss  Jorgenson?  A  Of 
original  proprietors  in  Carroflsburgk 

Q  From  the  page  upon  which  Lots  6,  7  and  8  in  East 
of  664  were  recorded,  would  you  say  what  happened  with 
respect  to  those  lots?  Will  you  read  what  the  list  in- 
cates  with  respect  to  those  lots? 

MR.  MAGEE:  Your  Honor,  I  assume  that  is  now 
an  offer  of  evidence  to  prove  what  is  in  this  book.  I 
would  like  to  renew  the  objections  I  made  and  ask 

105  that  Your  Honor  consider  the  same  objections  that 
ran  to  the.  prior  document  also  runs  to  this  docu¬ 
ment,  which  the  witness  now  has  before  her.  And  I 
would  like  to  call  to  Your  Honor’s  attention,  for  the  rec¬ 
ord,  that  these  sheets  which  are  now  being  referred  to 
were  offered  in  evidence  as  Defendant’s  Exhibits  33,  34, 


THE  COURT:  Very  welL 
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and  it  was  recorded  on  March  26,  1776.  1776  was  evi¬ 
dently  correct 

Q  What  does  it  indicate  with  respect  to  Lot  7 

107  in  Square  East  of  664?  A  Lottery  Ticket  23 
drew  Lot  No.  23  and  when  that  lot  was  subdivided 

with  the  Commissioners  in  Washington  the  owner  was 
assigned  Lot  No.  7  in  Square  664  and  Lot  7  in  East  of 
664,  and  the  owner  was  James  Earle.  And  the  deed  was . 
given  by  Henry  Bozier,  Daniel  Carroll  and  Notley  Young 
and  was  dated  ditto,  as  above,  on  March  26,  1776.  It 
was  recorded  later  on  April  6, 1776. 

Q  Will  you  turn  to  the  plat  with  relation  to  Square 
East  of  664?  A  Yes. 

Q  I  draw  your  attention  to  this  writing  in  the  upper 
part  of  that  page,  to  the  following  effect: 

“Note.  This  Square  is  the  water  privilege  annexed 
to  Square  664  agreeably  to  the  division  of  CarroQs- 
burgh  lots.  May  23,  1798.  James  B.  Dermott” 

Will  you  tell  me  whose  signature  the  words  “James 
B.  Dermott”  is,  in  your  opinion?  A  James  B.  Der¬ 
mott,  and  in  *98  he  was  still  connected  with  them;  the 
records  show  that 

MB.  PABTBIDGE:  I  ask,  if  Your  Honor  please,  that 
Your  Honor  examine  this  plat  I  think  you  gentlemen 
have  seen  it  in  those  records,  or  would  you  like  to  see  it 
before  I  hand  it  to  His  Honor? 

MB.  MAGEE:,  No,  go  ahead  and  hand  it  to 

108  His  Honor;  we  will  look  at  it  a  little  later. 

MB.  PABTBIDGE :  May  I  draw  Your  Honor’s 
attention  to  certain  things  with  respect  to  that  plat? 

THE  COUBT:  Let  me  look  at  it  first. 

May  I  ask  whether  the  owner  of  the  lots  south  of  the 
plaintiffs'  lots  are  before  the  Court? 

MB.  MAGEE:  No,  sir. 

'  MB.  PABTBIDGE:  You  mean  south  of  Lots  6,  7  and 
8? 
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no  THE  COURT:  But  that  doesn’t  always  follow 
that  because  the  United  States  cannot  be  made  a 
party  that  they  are  not  necessary  parties.  I  have  had 
to  dismiss  suits  because  the  United  States  was  not  a 
party  and  it  couldn’t  be  made  a  party. 

•  •  •  • 

MR.  MAGEE:  You  asked  for  the  numbers,  Mr.  Part¬ 
ridge.  They  were  33  in  your  exhibit  in  the  Martin  case, 
34  and  34-A  through  34-K. 

MR.  COURTNEY:  May  I  address  an  inquiry,  while 
we  are  on  this  subject?  It  is  in  relation  to  these  ex¬ 
hibits  which  are  now  proposed  to  be  offered,  I  assume. 

I  object  to  the  introduction  of  these  exhibits  because 
I  do  not  think  it  appears  affirmatively  that  James  R. 
Dermott,  who  purports  to  have  signed  it,  was  at  the 
time  they  are  purported  to  have  been  signed  acting  in  an 
official  and  authorized  capacity  in  behalf  of  the  Com¬ 
missioners. 

As  I  understood  the  witness  to  testify — 

THE  WITNESS:  You  misunderstood  me. 

Ill  THE  COURT:  Please  wait 

MR.  COURTNEY:  As  I  understood  the  wit¬ 
ness  to  testify,  you  are  referring  to  the  date  1798,  cor¬ 
rect? 

THE  COURT:  Answer. 

THE  WITNESS:  What  about  it? 

MR.  COURTNEY:  Did  you  testify  these  records  to 
which  you  are  now  making  reference,  and  which  are  now 
being  marked  by  the  Clerk,  were  made  in  1798? 

THE  WITNESS:  I  am  afraid  I  don’t  understand 
what  your  question  is,  really. 

MR.  COURTNEY:  If  you  will  permit  me  again,  I 
understood  you  to  refer  to  a  page  in  the  book. 

THE  WITNESS:  You  mean  in  the  Redivision  of 
Squares,  whether  Dermott  in  1798  was  still  connected 
with  the  Survey  Department  of  the  City  of  Washington? 

MR.  COURTNEY:  Yes. 


THE  WITNESS:  Yes,  lie  was. 

MB.  COUBTNEY :  In  what  capacity? 

THE  WITNESS:  He  still  did  redividing  of  squares. 
I  think  I  said  after  Robert  King,  Senior  became  Sur¬ 
veyor,  request  came  to  him  for  a  division  of  squares, 
and  I  don’t  know  whether  he  divided  the  first  one  or 
not,  but  he  wrote  to  the  Commissioners  and  said  he  un¬ 
derstood  that  was  outside  his  province. 

MB.  COUBTNEY:  And  is  it  your  testimony 
112  with  respect  to  these  exhibits  proposed  to  be  of¬ 
fered  to  His  Honor,  based  upon  the  assumption 
that  in  1798  Mr.  Dermott  was  an  official  employee  of  the 
United  States,  authorized  to  make  such  sheets? 

THE  WITNESS:  Yes.  May  I  add  something? 

MB.  COUBTNEY:  That  is  all  I  want  to  know. 

THE  WITNESS:  Not  necessarily  employed  all  the 
time,  by  that  time;  intermittently. 

THE  COURT:  Proceed. 

MB.  PARTRIDGE:  Plaintiffs’  Exhibit  14  will  be  a 
photostat  from  Volume  IV,  Joint  Index,  in  Case  No.  9781 
and  Case  No.  9782  in  the  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia,  which  was  therein 
marked  as  Defendant’s  Exhibit  33. 

1  (Thereupon,  Photostat  marked  “Defendant’s  Exhibit 

33, ”  in  Cases  Nos.  9781  and  9782,  in  U.  S.  Court  of 
Appeals,  was  marked  “Plaintiffs’  Exhibit  No.  14”  and 
received  in  evidence.) 

(Thereupon,  Photostat  marked  “Defendant’s  Exhibit 

34, ”  in  Cases  Nos.  9781  and  9782,  in  U.  S.  Court  of  Ap¬ 
peals,  was  marked  “Plaintiffs’  Exhibit  No.  15”  and  re¬ 
ceived  in  evidence.) 

(Thereupon,  Photostat  marked  “Defendant’s  Exhibit 
34-A  and  B,”  in  Cases  Nos.  9781  and  9782,  in  U.  S. 
Court  of  Appeals,  was  marked  “Plaintiffs’  Exhibit  No. 
16”  and  received  in  evidence.) 


BY  MB.  PARTRIDGE: 

Q  Miss  Jorgenson,  would  yon  produce  those 
113  folios  of  instruments  in  regard  to  the  Dermott 
map?  A  Yes. 

MB.  PABTRIDGE:  I  might  make  a  preliminary  in¬ 
quiry  of  my  opponents  as  to  whether  or  not  they  will 
admit  in  evidence,  without  formal  proof,  that  authenti¬ 
cated  copy  of  the  Dermott  map,  copy  of  which  1  loaned 
to  you  and  which  is  in.  that  brown  folder. 

MB.  ASBTTJi :  We  don’t  know  what  you  are  talking 
about  We  don’t  know  what  the  brown  folder  is  or  what 
the  brown  folder  contains. 

MR.  MAGEE:  You  are  talking  about  the  Tin  Case 
Map  of  Mr.  Dermott? 

MR.  PARTRIDGE :  The  Dermott  Tin  Case  Map — the 
one  in  this  brown  folder,  gentlemen. 

THE  COURT:  I  suggest  you  let  them  see  it,  Mr. 
Partridge. 

MR.  MAGEE :  Thank  you.  Your  Honor. 

MR.  PARTRIDGE:  This  is  a  facsimile;  it  is  not  an 
original. 

MR.  COURTNEY:  We  object  to  this,  if  Your  Honor 
please,  not  as  to  authenticity— we  recognize  the  fact  it  is 
a  photostat  of  a  document  of  which  this  purports  to  be — 
but  we  object  to  the  competency  of  this  because  it  is  not 
a  part  of  the'  official  record  of  the  District  of  Columbia 
upon  which  the  platting,  surveying  and  sale  and  giants 
of  real  estate  occurred. 

115  MR.  MARION  CHINN :  I  have  with  me  what  I 
consider  to  be  the  original  Dermott  Tin  Case  Map 
— and  this  is  not  it 

THE  COURT:  I  think  you  might  call  this  gentleman 
to  the  stand  and  offer  that  original. 

MR.  PARTRIDGE:  I  was  going  to  start  with  Miss 
Jorgenson  to  prove  that  up. 

What  do  you  mean,  the  original  he  has? 

THE  COURT:  Yes. 
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by  Presidents  Washington  and  Adams,”  to  which 

117  Dermott  Plan  of  the  City  of  Washington  was  at¬ 
tached,  has  with  relation  to  the  material  that  is 

printed  on  the  bottom  of  that  map? 

ME.  COURTNEY :  That  is  objected  to,  if  Your  Honor 
please,  as  incompetent  and  not  binding  on  these  defend¬ 
ants,  and  not  within  the  competence  of  this  witness. 

This  whole  situation,  may  I  suggest  to  Your  Honor, 
has  been  thoroughly  discussed  in  Morris  vs.  United 
States. 

THE  COURT:  It  seems  to  me  this  question  is  some¬ 
thing  which  should  appear  on  the  face  of  the  record  any¬ 
way,  would  it  not? 

MR.  PARTRIDGE:  I  am  asking  what  these  docu¬ 
ments  are  with  relation  to  these  other  documents,  which 
are  really  authentications  of  this  Dermott  Map. 

MR.  MAGEE:  I  don’t  think  they  are;  I  object  to 
this.  This  shows  this  was  certainly  printed  much  later 
and  put  together  with  copies  around  the  edges. 

THE  COURT:  I  don’t  know  what  these  papers  are 
that  you  are  asking  about 

THE  WITNESS:  This  one  bears  George  Washing¬ 
ton’s  signature,  and  the  other  bears  John  Adams’  signa¬ 
ture,  and  to  it  was  supposed  to  have  been  attached  the 
map. 

BY  MR.  PARTRIDGE: 

Q  What  map?  A  The  Dermott  Map,  supposedly. 

MR.  MAGEE:  The  witness  said  “supposedly.” 

118  THE  WITNESS:  Well,  all  right— the  Dermott 
map;  I  am  not  going  to  say  “supposedly.” 

It  is  not  very  dear  any  more,  which  is  on  the  letter¬ 
ing;  part  of  it  is  gone,  but  you  will  find  there  Washing¬ 
ton’s  statement  produced  there  a  blur;  that  the  John 
Adams  statement  is  quite  clear;  the  other  isn’t,  it  is 
blurred. 

•  •  •  • 


120  MR  PARTRIDGE:  If  your  Honor  please,  over 
the  week-end  we  have  decided  to  change  the  posi¬ 
tion  we  have  taken  so  far  as  the  defendant  Gulf  Oil  Cor¬ 
poration’s  title  to  Lot  No.  4  in  Square  South  of  708 

121  is  concerned,  and,  for  the  purposes  of  this  case  only, 
to  concede  that  the  Gulf  Oil  Corporation  has  title 

to  that  lot,  that  concession  being — 

THE  COURT  (interposing) :  1  would  have  to  see  that 
plat  again  before  I  can  understand  what  you  are  talking 
about 


2  MR  PARTRIDGE:  May  I  point  it  out  to  your 
Honor  on  the  plat — is  that  all  right,  gentlemen? 
THE  COURT:  Very  well;  that  is  what  I  want  to 


That  is  the  only  way  that  I  will  be  able  to  understand 
what  you  are  presenting  to  me. 

MR  PARTRIDGE:  'Will  you  read  the  last  few  words 
that  I  said  when  I  was  making  my  concession,  Mr.  Middle- 
miss? 

THE  REPORTER  (reading) : 

“MR  PARTRIDGE :  If  your  Honor  please,  over  the 
week-end,  we  have  decided  to  change  the  position  we  have 
taken  so  far  as  the  defendant  Gulf  Oil  Corporation’s  title 
to  Lot  No.  4  in  Square  South  of  708  is  concerned,  and, 
for  the  purposes  of  this  case  only,  to  concede  that  the 
Gulf  Oil  Corporation  has  title  to  that  lot,  that  concession 
being — ” 

MR  PARTRIDGE:  Subject,  if  your  Honor  please,  to 
objection  for  competency,  relevancy,  and  materiality. 


Marion  W.  Chum 


was  called  as  a  witness  for  and  on  behalf  of  the  plain¬ 
tiff  and  being  then  and  there  duly  sworn  by  the  Clerk  of 
the  Court  assumed  the  witness  stand  and  testified  as 
follows: 
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Direct  Examination  by  Counsel  for  the  Plaintiff 
BY  MR.  PARTRIDGE: 

Q  Mr.  Chinn,  will  yon  state  yonr  foil  name?  A  Mar¬ 
ion  W.  Chinn. 

Q  And  what  is  yonr  official  position,  Mr.  Chinn?  A  I 
am  an  engineer  in  the  Surveyor’s  Office  in  the  District 
Building. 

Q  The  District  of  Colombia  Surveyor’s  Office?  A  That 
is  correct 

Q  Yon  received  a  subpoena  in  this  case,  did  yon?  I 
did. 

124  Q  Yon  have  it  with  yon?  A  Ido. 

Q  May  I  see  it  for  a  moment?  A  Yes,  yon 
may,  here  it  is  (handing  to  Mr.  Partridge  a  paper  writ¬ 
ing). 

Q  Will  yon  produce  the  maps  that  yon  have  brought 
in  response  to  Item  No.  1  of  the  subpoena  served  upon 
yon  by  the  plaintiff,  subpoenaing  those  portions  of  the 
Dermott  or  Tin  Case  Map  which  includes  the  squares 
along  the  Anacostia  River,  including  Square  South  of 
South  of  667,  the  end  of  Buzzards  Point  to  and  including 
Square  South  of  744? 

May  I  suggest  that  these  be  spread  on  yonder  table, 
yonr  Honor? 

THE  COURT:  Very  welL 

(Various  maps  produced  by  the  witness  were  spread 
upon  a  table  around  which  the  presiding  Judge,  counsel 
and  the  witness  congregated,  and  the  following  occurred:) 

THE  COURT:  Has  not  this  old  map  been  blueprinted 
several  times? 

THE  WITNESS:  Yes;  photostats  have  been  made. 

THE  COURT:  Would  it  not  be  better  to  use  those, 
than  to  require  that  the  old  map  be  left  here? 

MR.  PARTRIDGE:  What  we  want  to  do  is  offer  a 
photostat  copy  of  certain  features  of  the  old  map  that  do 
not  show  up  clearly  on  the  photostat  copies. 


125  THE  COURT:  Very  welL 
BY  MR  PARTRIDGE: 

Q  This  map  that  we  are  looking  at  now,  marked:  Sheet 
No.  5  of  James  R  Dermott,  C.  W.,  Scale  200  feet  to  one 
inch,  December  6,  1890,  J.  S.,  is  a  record  of  that  office, 
Mr:  Chinn  ?  A  It  is  a  map  which  has  been  in  the  Sur¬ 
veyor’s  Office  ever  since  I  can  remember. 

THE  COURT  i  What  is  the  year — 1890! 

MR  PARTRIDGE:  Yes;  December  6,  1890,  your 
Honor. 

THE  WITNESS:  The  reading  you  have  just  made  is 
not  a  notation  placed  on  the  map  by  our  office. 

BY  MR  PARTRIDGE: 

Q  Mr.  Chinn,  is  that  notation  which  I  have  just  read 
in  the  same  type  of  ink  as  the  map  itsdf?  A  I  am  not 
able  to  say. 

Q  •  •  •  what  map  does  the  Surveyor’s  Office  consider 
that  this  is,  Mr.  Chinn?  A  It  considers  it  to  be  the 
original  Tin  Case  Map,  by  Dermott. 

Q  Let  us  look  on  the  back  of  it,  please,  and  see  if  there 
is  any  notation  on  the  back.  A  (referring  to  the  reverse 
of  the  map  in  question)  It  is  marked  X-56-B  in  the 
corner  of  the  map. 

126  Q  Do  you  know  the  significance  of  that!  A 
That  is  our  index  number  for  the  map. 

Q  Do  you  know  how  it  is  described  in  your  index? 
A  Yes:  Dermott  Tin  Case  Map. 

THE  COURT:  Is  there  any  question  as  to  the  au¬ 
thenticity  of  this  map? 

MR  GASCH:  The  District  of  Columbia  raises  none. 

MR  COURTNEY:  We  raise  no  question  about  it. 

MR  MAGEE:  There  is  no  question  about  the  authen¬ 
ticity  of  the  map  so  far  as  we  are  concerned. 

THE  WITNESS:  The  map  was  in  evidence  in  two 
cases  before — it  was  admitted  in  evidence  in  two  cases 
before. 
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THE  COURT :  As  I  understand  it,  these  are  the  same 
maps  that  are  set  forth  in  several  of  the  other  proceedings. 
1  read  the  Morris  case  the  other  day. 

MR.  COURTNEY:  Yes,  your  Honor. 

MR.  GASCH:  There  is  a  notation  on  the  back  that 
was  put  on  in  one  of  the  cases  when  it  was  introduced  in 
evidence. 

THE  COURT:  I  take  it  that  there  is  no  question  as 
to  the  authenticity  of  that 
MR.  GASCH :  No,  there  is  no  question,  your  Honor. 
MR  PARTRIDGE:  Is  that  true  with  respect  to  you, 
Mr.  Magee? 

MR  MAGEE:  I  raise  no  objection — I  stated 

127  that  originally  on  the  record. 

MR  PARTRIDGE:  For  the  record  I  would — 
strike  that  out 

I  offer  this  in  evidence,  if  your  Honor  please,  and  I 
ask  that  I  be  allowed  to  substitute  a  photostat  copy  of 
that 

BY  MR  PARTRIDGE: 

Q  Mr.  Chinn,  will  you  secure  a  photostat  copy  of  this 
map  from  the  bottom  of  the  map  up  to  and  including  N 
Street  to  be  substituted  for  this  original? 

Is  that  agreeable? 

MR  MAGEE:  Yes. 

•  •  •  • 

THE  WITNESS:  Very  well,  sir. 

•  •  •  • 

128  The  photostat  will  be  identified  as  “Plaintiff’s 
Exhibit  No.  17,  portion  of  sheet  No.  5  of  Dermott 

map”. 

(Thereupon  a  photostat  copy  of  a  portion  of  sheet  No. 
5  of  Dermott  Map  was  marked  by  the  Clerk  of  the  Court 
“Plaintiff’s  Exhibit  No.  17”  and  was  returned  to  the 
Court) 
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BY  MB.  PARTRIDGE; 

Q  What  is  this  map -marked  “Sheet  No.  9  by  James 
R  Dermott,  Scale  100  feet  to  one  inch”,  Mr.  Chinn?  A 
(after  examining  the  map  in  question)  It  is  a  part  of 
the  original  Dermott  Tin  Case  Map  of  the  City  of  Wash¬ 
ington. 

MR.  PARTRIDGE:  Are  there  any  questions  about 
that  by  my  opponents? 

MR.  MAGEE:  I  raise  no  question  as  to  authenticity. 

MR  COURTNEY :  No  question  as  to  authenticity. 

MR  GASCH:  We  have  no  question  on  that  score. 

THE  COURT:  Let  it  be  admitted. 

(Thereupon  Sheet  No.  9  of  the  Tin  Case  Map  of  Der¬ 
mott  was  marked  by  the  Clerk  of  the  Court  “Plaintiff's 
Exhibit  No.  18”  and  was  returned  to  the  Court) 

BY  MR  PARTRIDGE: 

Q  Will  you  procure  a  photostat  copy  of  that  sheet? 
A  Yes,  I  wilL 

MR  PARTRIDGE:  And  that  photostat  will  be  the 
exhibit,  if  your  Honor  please. 

129  Now,  may  I  point  out  to  your  Honor  certain 
features  that  are  not  likely  to  show  up  clearly  on 
the  photostat  of  Sheet  No.  9  which  will  be  “Plaintiff’s 
Exhibit  No.  18”? 

THE  COURT:  Yes. 

MR  PARTRIDGE:  I  point  out  these  lot  lines  (indi¬ 
cating)  and  the  manner  in  which  they  run,  and  the  cha^ 
nel  line,  the  manner  in  which  it  runs,  and  point  out  on 
particular  square  East  of  Square  664,  and  that  some  of 
the  lines  there  are  blurred: 

In  other  words,  I  would  like  to  point  out  that  the  lines 
on  those  lots  that  were  formerly  lots  in  Carrollsburgh  run 
due  east  toward  the  channel. 

MR  COURTNEY :  We  would  like  to  direct  the  Court’s 
attention  to  the  high  'water  line  as  it  carries  up  along  here 
and  paralleling  the  channel. 
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It  is  not  very  distinct  on  the  photostat,  your  Honor. 

MR  PARTRIDGE :  And  may  I  also  point  out  that  line 
where  it  crosses  our  particular  section,  the  ordinary  high 
water  mark  or  ordinary  high  water  line. 

MR  MAGEE:  And  may  I  point  out  that  this  (indicat¬ 
ing)  is  South  Capitol  Street,  and  I  call  your  Honor’s 
attention  to  the  fact  that  on  the  Dermott  survey  it  ends 
on  the  water. 

THE  COURT:  The  high  water  mark? 

MR  MAGEE:  The  high  water  mark. 

130  That  goes  across  Square  East  of  662,  so  that 
there  is  no  South  Capitol  Street  between  Square 
708  and  Square  East  of  662. 

MR  PARTRIDGE:  One  other  thing  that  I  would  like 
to  point  out  is  the  ‘irregularity  of  the  line  marking  the 


BY  MR  PARTRIDGE: 

Q  Will  you  produce  the  next  plat,  please,  Mr.  Chinn, 
marked  Sheet  No.  8,  prepared  by  James  R  Dermott,  Scale 
200  feet  to  an  inch,  proceedings,  Volume  1791-5,  June  22, 
1793,  with  the  initials  J.  S.  A  Here  it  is  (indicating  a 
sheet  of  a  group  of  maps). 

MR  PARTRIDGE:  I  offer  that  as  Dermott  Map  with 
the  plan  of  Carrollsburgh  superimposed,  and  I  will  ask 
if  there  is  any  question  as  to  the  authenticity  of  that  sheet 
No.  8.  ' 


131  Q  Will  you  prepare  a  photostat  of  the  same  area 
of  this  plat,  please,  Mr.  Chinn,  and  that  will  be 

“Plaintiff’s  Exhibit  No.  19”  and,  in  this  photostat,  will 
you  carry  it  up  as  far  as  the  M  Street  point  so  that 

132  the  entire  superimposition  of  Carrollsburgh  or 
Washington,  as  the  case  may  be,  will  appear  on 

the  photostat?  A  Yes,  I  will. 

Q  Now,  I  point  out  certain  features  of  this  plat— you 
have  identified  it?  A  Yes. 
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MR.  PARTRIDGE:  Your  Honor,  I  will  point  these 
out  to  your  Honor,  features  which  won’t  show  up  on  the 
photostat 

Do  you  wish  me  to  do  that? 

THE  COURT:  Yes,  if  you  will 

MR.  PARTRIDGE:  Your  Honor  will  notice  Square 
666,  which  was  the  square  involved  in  the  case  of  United 
States  vs.  Belt;  Square  East  of  664,  which  is  the  square 
involved  in  this  case;  and  Square  South  of  Square  708 
which  is  the  Gulf  and  Standard  Oil  Gompanys’  property 
involved. 

Your  Honor  will  notice  that  these  lines  of  the  Carrolls- 
burgh  lots  extend  past  a  line  which  might  be  used  to  in¬ 
dicate  the  high  water  line  in  Carrollsburgh,  and  that  the 
lines  of  the  east  and  west  streets  extend  past  that  high 
water  line,  east,  into  the  river. 

MR.  COURTNEY :  I  would  like  to  direct  your  Honor’s 
attention  to  the  fact  that  the  line  which  is  marked  the 
ordinary  high  water  line  on  this  map,  sheet  No.  8,  is  on 
the  same  location  as  it  appears  on  the  other  maps, 
133  your  Honor,  that  is,  on  Plaintiff’s  Exhibit  No.  17” 
and  “Plaintiff’s  Exhibit  No.  18”. 

I  would  like  also  to  direct  your  attention  to  the  irregu¬ 
larity  of  the  projection  of  the  parallel  lines  both  on  the 
original  Carrollsburgh  plotting — 

THE  COURT :  (interposing) :  What  do  you  mean  by 
the  “irregularities” — the  length  of  them? 

MR.  COURTNEY :  The  length  of  them,  yes. 

MR.  PARTRIDGE :  You  gentlemen  go  ahead  with  any¬ 
thing  else  that  you  would  like  to  point  out' 

BY  MR.  GASCH: 

Q  Can  you  throw  any  light  on  the  significance  of  the 
extension  of  those  lines  that  Mr.  Partridge  referred  it, 
from  the  standpoint  of  the  Surveyor’s  office?  A  From 
the  standpoint  of  the  sections  of  the  city? 

Q  Yes;  from  the  Surveyor’s  Office  standpoint  A  I 
would  say  that  the  whole  project  was  plotted  up  and  the 
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lines  extended  ont;  where  there  was  a  question  as  to 
where  the  water  might  intersect  the  lines  of  the  square, 
that  was  held  up  for  later  bounds  of  the  square  when  the 
water  line  was  located. 

BY  MR.  PARTRIDGE: 

Q  What  makes  yon  say  that?  A  Just  my  ex- 

134  perience  in  engineering  and  planning  large  projects 
and  knowing  high  water  lines,  and  high  water  lines 

are  not  a  matter  of  one  day  standing;  it  takes  a  period 
of  time  to  do  it,  to  determine  exactly  what  elevation  yon 
place  the  high  water  line  at 

Q  Could  not  it  be  that  the  line  of  the  channel  was 
undertermined  there?  A  I  think  not 

Since  the  high  water  line  is  the  boundary  of  the  land, 
that  would  be  the  line  determining. 

MR.  PARTRIDGE:  I  move  to  strike  that,  if  your 
Honor  please. 

He  is  assuming  that  the  high  water  line  is  the  bound¬ 
ary  of  the  lots. 

THE  COURT:  I  think  it  is  responsive  to  your  ques¬ 
tion,  though  I  doubt  very  much  whether  any  of  that  tes¬ 
timony  is  competent. 

THE  WITNESS:  The  map  is  here. 

MR.  PARTRIDGE:  I  would  like  one  or  two  more 
questions,  if  your  Honor  please,  to  just  answer  this. 

THE  COURT:  Very  well. 

BY  MR.  PARTRIDGE: 

Q  Is  there  anything  on  this  map  to  show  which  lines 
were  placed  first?  A  I  would  hesitate  to  answer 

135  that  question  as  to  which  lines  were  placed  first? 

Q  I  will  ask  you  if  there  is  anything  on  the 
map  to  indicate  which  lines  were  placed  on  it  first  A 
Oh,  no;  there  is  nothing  on  the  map  to  indicate  that  this 
line  was  laid  first  and  the  others  later. 

Q  There  is  nothing  on  the  map  to  indicate  when  the 
boundaries  of  the  squares  were  determined?  A  There 
is  nothing  on  the  face  of  this  map  to  show  that 

Q  Well,  on  what  factual  bases  do  you  base  your  opin- 


ion,  as  a  Surveyor,  that  the  line  of  the  high  -water  mark 
went  in  after  the  line  of  the  boundaries  of  the  lots  went 
in?  A  For  the  reason  I  gave  a  little  while  ago: 

The  determination  of  the  high  water  line  is  not  one  of 
a  one-day  determination. 

Yon  have  to  survey  the  square — 

BY  THE  COURT: 

Q  (interposing)  Was  this  high  water  line  on  the  orig¬ 
inal  map  itself,  or  was  it  made  up? 

Can  you  tell  that?  A  It  was  and  it  is  my  opinion 
that  it  was  added  later. 

BY  MB.  PARTRIDGE: 

Q  And  what  do  you  base  that  opinion  on? 


You  have  testified  that  you  base  that  because  of 
136  the  fact  that  it  would  take  longer  to  place  the  high 
water  line  than  to  put  the  boundaries  of  the  lots 
on?  A  No— it  is  to  know  approximately  where  the  high 
water  line  is.  You  do  not  know  where  and  you  cannot 
tell  where  the  high  water  line  is  without  serious  deter¬ 
mination. 

Q  Do  you  think  that  the  boundary  of  these  squares 
and  lots  could  be  determined  in  one  day?  A  No,  I  do 
not 

Q  Do  you  think  it  took  as  long  or  longer  to  determine 
the  boundaries  of  these  squares  and  lots,  than  it  took  to 
determine  the  high  water  lines? 

THE  COURT:  By  “boundaries”  do  you  refer  to  the 
boundaries  along  the  river? 

MR.  PARTRIDGE:  The  boundaries  along  the  river, 
yes,  sir. 


THE  WITNESS:  The  boundaries  along  the  river,  the 
water  line,  or  to  the  water  line,  could  be  measured  the 
same  day. 

137  BY  MR.  PARTRIDGE: 

Q  All  of  the  squares  could  be  measured  the  same 
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day?  A  All  of  the  squares  could  be  measured  the  same 
day  up  to  the  water,  whatever  may  be  low  tide,  high  tide, 
or  intermediate,  and  it  would  be  a  different  line  for  each 
period  of  the  day. 

Q  In  determining  the  boundaries  of  the  square,  what 
is  necessary,  Mr.  Chinn  f  A  To  know  the  limits  of  the 
square. 

Q  But  how  do  you  know  the  limits  of  the  square? 
A  The  plans  of  the  city  determined  how  many  feet  of 
street  north  and  south  will  continue  between  the  street, 
and  streets  not  bordering  on  the  river,  the  streets  east 
and  west,  and  these  streets  (indicating) — that  goes  to 
the  water  and  the  square  necessarily  has  a  boundary 
there,  but  you  cannot  necessarily  locate  it  immediately. 

Q  Also  it  takes  some  time  to  locate  the  line  of  the 
fthanuftl,  does  it  not? 

THE  COURT:  The  line  of  what? 

BY  MR.  PARTRIDGE: 

Q  The  line  of  the  channel?  A  Yes,  but  it  does  not 
take  as  long  to  determine  the  line  of  the  channel  as  it 
takes  to  determine  the  line  of  the  high  water  mark. 
138  Q  How  do  you  locate  the  line  of  the  high  water 
mark?  A  By  taking,  a  series  of  readings  of  the 
water  level  over  a  sufficient  period  of  time  to  rule  out 
extraordinary  high  tide,  rule  out  extraordinary  low  tide, 
freshets,  so  that  the  high  water  level  will  be  the  mean 
high  water  level  of  that  period. 

Q  How  do  you  determine  the  line  of  the  channel?  A 
By  sticking  a  level  rod,  or  graduated  rod  down  in  the 
water  and  taking  an  elevation  of  the  water  to  the  surface 
and  relating  it  to  low  water  level  to  find  out  what  the 
reading  at  the  bottom  of  the  stream  is  with  relation  to 
the  surface  of  the  water. 

Q  Is  there  any  other  reason  than  the  reason  that  you 
feel  it  takes  longer  to  locate  the  high  water  line  than  the 
boundaries  of  the  square  and  the  line  of  the  channel  for 
your  opinion  to  the  effect  that  the  high  water  lines  went 


on  after  the  lines  of  the  squares?  A  My  opinion  is  that 
the  high  water  line  was  plotted  on  that  after  the  lines  of 
the  square  were  placed  on  it. 

Q  Is  there  any  other  reason  than  the  reason  that  you 
fed  that  it  takes  longer  to  complete  the  determination 
of  the  high  water  lines  than  it  takes  to  complete  the 
determination  of  the  area  of  the  square,  and  the  channel 
line?  A  I  think  that  sufficient  reason. 

BY  THE  COURT: 

139  Q  I  understand  that  in  order  to  get  the  mean 
high  water  mark  you  take  the  high  water  mart:  for 

a  period,  day  to  day,  month  after  month,  and  then  take 
the  mean  of  all  of  it?  A  That  is  correct,  sir. 

BY  MR  PARTRIDGE: 

Q  Well,  Mr.  Chinn,  is  there  any  reason  that  you  have 
to  think  that  Mr.  Dermott,  in  plotting  off  this  square,  or 
these  squares,  did  not  first  go  through  the  process  of 
determining  the  mean  high  water  line  and  then  impose 
his  lot  lines  and  square  and  lot  lines  on  it?  A  The  fact 
that  he  drew  the  square  lines  in  an  indeterminant  man¬ 
ner,  out  beyond,  extending  them  indefinitely,  indicated 
that  he  had  no  knowledge  of  what  the  water  line  was  and 
he  would  have  to  come  back  to  it  later. 

Q  Could  not  that  just  as  well  indicate  that  he  had  no 
knowledge  of  where  the  line  of  the  channel  was?  A  I 
do  not  think  that  enters  into  the  picture  at  all. 

Q  If  he  were  to  extend  the  lot  lines  and  square  lines 
to  the  lines  of  the  channel,  it  would  enter  the  picture* 
would  it  not?  A  I  see  no  reason  that  he  intended  or 
no  indication  that  he  intended  to  do  so  on  this  map. 

Q  And  you  are  speaking  of  Sheet  No.  8?  A  That 
is  correct  (referring  to  “Plaintiff’s  Exhibit 

140  No.  19”). 

Q  Was  there  any  indication  on  there  that  he 
did  not  intend  to  do  so?  A  The  fact  that  he  did  not 
extend  it  to  the  channel  I  think  that  is  an  adequate 
indication  that  he  did  hot  intend  to  do  so. 
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Q  The  channel  is  not  marked  on  this  map,  is  itf  A 
From  the  other  plats  we  know  that  the  channel  is  con¬ 
siderably  farther  out. 

BY  MB.  CAMPBELL: 

Q  Than  what?  A  Than  the  extension  of  the  lines 
of  the  square  on  Sheet  No.  8. 

•  •  •  • 

BY  MB.  CAMPBELL: 

Q  I  would  like  to  ask  you,  Mr.  Chinn,  this: 

The  Government  did  not  dredge  away  some  of  the  bank 
below  Square  No.  666?  A  I  have  not  the  slightest  idea. 

Q  You  do  not  know  that?  A  No. 

•  •  •  • 

141  BY  MB.  CAMPBELL: 

Q  There  is  nothing  on  this  map  to  show  where 
the  channel  was,  is  there?  A  I  see  no  indication  on 
Sheet  No.  8  of  the  channel  plotted  thereon. 

Q  I  notice  this  map,  as  to  Square  No.  666,  it  shows 
that  there  was  no  land  in  this  square.  A  According  to 
the  sheet,  the  high  water  line  is  west  of  the  west  line  of 
Square  666,  and  plotted  thereon. 

Q  What  would  you  say  as  to  708?  A  I  may  amend 
my  answer:  Square  666,  as  to  that  I  would  amend  my 
answer  to  say  that,  with  the  magnifying  glass,  I  note  a 
small  portion  on  the  northwest  corner  of  that  square 
which  is  on  fast  land. 

Q  Now,  is  there  anything  on  this  sheet  No.  8  to  indi¬ 
cate  that  that  is  the  high  water  line  and  not  a  meander 
line,  showing  the  top  of  the  bank?  A  The  symbol  for 
water  is  shown  on  the  map,  the  wavy  lines  ouside  the 
heavy  black  lines — that  is  a  symbol  for  the  edge  of  the 
water,  and,  from  my  readings  in  the  other  records,  I 
find  that  the  determination  was  for  the  high  water  line 
or  the  mean  high  water  line  at  that  period. 

•  •  •  • 
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142  BY  MR  DeNEALE: 

Q  Look  here  at  this  Square  707.  A  Yes. 

MR  DeNEALE:  Your  Honor  will  see  by  looking  at 
these  lines  they  start  ont  like  a  fan  and  these  others,  the 
lines  of  the  other  squares,  the  ones  shown  here  south  of 
Lot  No.  708,  these  appear  to  be  perfectly  parallel,  whereas 
these  are  fan-shaped  (indicating)  as  to  707,  and  yon  will 
find  that  and  the  others. 

Look  at  the  old  Georgia  Avenne  for  instance,  and  yet 
yon  will  see  that  this  line  (indicating),  the  one  here  (in¬ 
dicating)  takes  another  direction. 

MB.  MAGEE:  And  if  yon  look  at  the  square  marked 
705,  yon  will  see  that  there  is  a  water  front  in  that  area, 
bnt  if  the  extension  of  the  lines  were  carried  ont  on  Mr. 
Partridge’s  theory,  these  lines  wonld  not  reach  ont  (in¬ 
dicating). 

MR  GASCH:  It  may  be  interesting  to  turn  back  to 
a  previous  map,  yonr  Honor,  to  what  appears  to  be  Sheet 
No.  9 — I  do  not  know  what  the  identification  number  of 
it  is  in  this  case  (referring  to  “Plaintiff’s  Exhibit  No. 
18”),  but,  on  here,  we  have  the  channel  lines. 

The  question  was  asked  of  the  witness  whether  or  not 
the  extension  of  the  lines  on  the  previous  Dermott  map 
extended  to  the  channel  lines,  and  I  think  on  this 

143  map  here  they  do  not  extend  ont  there. 

THE  WITNESS :  They  do  not  extend  ont  there, 
no. 

MR  PABTBLDGE:  Have  yon  finished,  Mr.  DeNeale? 

MB.  DeNEALE:  Yes. 

MB.  PARTRIDGE:  I  wonld  like  to  turn  back  to  Sheet 
No.  8. 

I  understood  Mr.  DeNeale  to  say  there  are  other  squares 
extending  ont  in  a  fan-shaped  manner,  such  as  this  Square 
Nor  707. 

Wonld  yon  mind  pointing  ont  which  of  these  other 
squares  yon  mean,  Mr.  DeNeale? 

MR  DeNEALE:  That  is  certainly  one. 
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MR.  PARTRIDGE:  Square  No.  707  is  the  only  square 
in  which  an  intervening  avenue,  Georgia  Avenue,  bounds 
the  square. 

MR  DeNEALE:  How  about  South  Capitol  Street — 
that  bounds  the  squares. 

MR  PARTRIDGE :  I  am  talking  about  an  avenue. 

MR.  DeNEALE:  You  do  not  distinguish  between  the 
avenue  and  the  street,  do  you? 

MR  PARTRIDGE:  Well,  I  am  just  pointing  that  out 
for  what  it  is  worth. 

THE  COURT :  I  think  it  shows  on  its  face. 

MR.  MAGEE:  I  may  point  out  that  if  you  take  any 
square  like  this  (indicating  on  the  map)  that  has  a  line 
that  runs  out  not  towards  the  channel,  such  a  theory 
144  would  cut  off  all  riparian  rights — 

THE  COURT  (interposing):  That,  I  think,  is 
a  matter  of  argument. 

MR  PARTRIDGE:  May  I  ask  Miss  Jorgensen,  who 
is  still  on  the  witness  stand  and  has  been  sworn,  about 
these  notations  of  itf 

THE  COURT:  Very  welL 

MR  GASCH:  I  see  no  question  as  to  that;  the  au¬ 
thenticity  of  these  maps  has  been  admitted. 

MR  COURTNEY :  There  is  no  question  as  to  authen¬ 
ticity. 

THE  COURT:  Then  I  see  no  need  of  going  into  that 

MR  PARTRIDGE:  All  right 

•  •  •  • 

For  the  record,  Mr.  Chinn,  will  you  produce  the  Nich¬ 
olas  Ring  sheets? 

(The  witness  produced  other  maps.) 

BY  MR  PARTRIDGE: 

Q  This  map  that  you  have  produced  is  marked  Plan 
of  Parts  of  the  City  of  Washington  bounded  by  C  Street 
on  the  north;  the  Eastern  Brandi,  and  Potomak,  south; 
East  fifth  Street,  east;  the  Potomac  and  Four  and  a 
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Half  Street  west,  showing  the  elevation  of  the  surface 
of  the  ground  line  along  the  streets,  included  within 

145  those  points  laid  down  by  N.  King,  Surveyor,  1797 
— is  that  it,  Mr.  Chinn!  A  That  is  the  title  on 

the  map. 

MB.  PARTRIDGE:  Is  there  any  question  about  the 
authenticity  of  this  map! 

MR  COURTNEY :  There  is  no  question  about  its  au¬ 
thenticity. 

MR  MAGEE:  We  do  not  question  its  authenticity. 
MR  GASCH:  There  is  no  question  as  to  that. 

BY  MR  PARTRIDGE: 

Q  Will  you  have  a  photostat  of  the  same  area  made 
of  this  map,  to  be  marked  as  “Plaintiff’s  Exhibit  No. 
20”!  A  I  am  perfectly  willing  to  have  these  photostats 
made,  but  I  do  not  think  our  machines  will  take  in  as 
large  an  area  as  you  may  ask  for;  there  may  be  difficulty 
in  reproduction  of  that  in  our  office. 

MR  PARTRIDGE :  If  the  machines  won’t  take  in  this 
large  area,  will  you  make  separate  photostats  that  we  may 
keep  together,  please,  -Mr.  Chinn! 

THE  WITNESS:  Very  well,  sir. 

MR.  PARTRIDGE:  And  could  it  be  understood  that 
if  we  have  separate  photostats  made  they  will  be  marked 
separately  as  one  number,  “Plaintiff’s  Exhibit  No.  20” 
with  letters,  so  that  we  will  know  that  it  is  all  part  of  the 
same  exhibit! 

Is  that  all  right,  gentlemen! 

MR.  COURTNEY:  Yes. 

146  MR  MAGEE:  That  is  perfectly  all  right 
MR  DeNEALE:  Yes. 

THE  COURT :  What  will  be  the  number  of  the  exhibit! 
THE  CLERK  OF  THE  COURT:  That  will  be  “Plain¬ 
tiff’s  Exhibit  No.  20”. 

(Thereupon  the  map,  or  photostat  copy  thereof,  imme¬ 
diately  above  described  by  Mr.  Partridge  as  the  map  of 
Nicholas  King,  showing  the  boundaries  indicated,  being 
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a  map  of  1797,  was  marked  by  the  Clerk  of  the  Court 
“Plaintiff’s  Exhibit  No.  20”  and  was  returned  to  the 
Court.) 

MB.  PARTRIDGE:  May  I  point  out  to  your  Honor 
certain  features  of  this  map? 

Your  Honor  will  notice  that  here  (indicating)  is  a 
wharf  up  here,  going  off  in  an  easterly  direction,  in  Square 
East  of  706. 

I  would  say  that  that  was  marked  “Barry’s  Wharf”. 

THE  WITNESS:  I  believe  that  is  the  proper  inter¬ 
pretation  of  the  worn  out  writing  at  that  point. 

MB.  PARTRIDGE :  That  is  all  I  care  to  point  out  on 
that. 

MB.  MAGEE:  I  would  point  out  that  Square  East  of 
664,  and  Plaintiff’s  property  involved  in  this  suit,  the 
three  lots  counting  from  here  down  (indicating) — I  would 
like  your  Honor  to  note  those. 

THE  COURT:  Very  well 

•  •  •  • 

147  Margareth  Jorgensen 

was  recalled  as  a  witness  for  and  on  behalf  of  the  plain¬ 
tiff  herein,  and  having  been  previously  duly  sworn  by 
the  Clerk  of  the  Court,  resumed  the  witness  stand  and 
testified  further  as  follows: 

Direct  Examination  by  Counsel  for  the  Plaintiff  (resumed) 
BY  MR.  PARTRIDGE: 

Q  Miss  Jorgensen,  did  you  produce  a  letter  of 
14S  Mr.  James  R.  Dermott  dated  February  28,  1799? 

A  Yes  (producing  a  paper  writing  contained  in 
a  volume  of  documents). 

Q  Is  this  the  volume  you  produce,  Volume  15,  the 
letters  received  by  the  Commissioner  of  Public  Buildings 
and  Grounds,  Washington,  D.  C.?  A  It  is  just  a  num¬ 
ber  of  those  that  are  in  this  volume. 

Q  Yes;  1511  to  1600— November  27,  1798  to  April  t, 
1799?  A  Yes. 
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Q  Whose  signature  appears,  in  other  words,  does  the 
signature  of  Janies  B.  Dermott  appear  at  the  end  of  that 
letter?  A  That  is  Mr.  Dermott ’s  signature. 

Q  In  whose  handwriting  is  that  letter? 

MB.  COUBTNEY:  I  interpose  an  objection  to  that 
as  being  incompetent  evidence. 

BY  MB.  PABTBIDGE: 

Q  In  your  opinion? 

BY  THE  COUBT: 

Q  Have  yon  an  opinion?  A  I  certainly  have  a  very 
definite  one:  That  is  Mr.  Dermott ’s  handwriting. 

Q  And  that  opinion  is  based  on  other  letters  yon 
149  have  examined?  A  It  is  based  on  other  letters 
I  have  examined,  similar  letters. 

THE  COUBT:  I  overrule  the  objection. 

THE  WITNESS :  And  the  last  part,  I  think,  yon  are 
interested  in. 

He  says:  The  25th  of  next  month,  the  25th  of  March, 
will  complete  seven  years  I  have  been  active  in  the 
business  of  laying  of  lots,  and  so  forth,  in  the  City  of 
Washington. 

BY  MB.  PABTBIDGE: 

Q  That  is  “business  of  laying  of  lots”  is  it?  A  Yes, 
and  so  forth. 

Q  In  the  City  of  Washington?  A  Yes. 

Q  Will  yon  read  the  rest  of  that,  at  the  end  of  the 
letter? 

•  «  •  • 

151  MB.  PABTBIDGE:  Is  there  any  objection  to 
this  letter? 

MB.  COUBTNEY :  Yes,  there  is. 

MB.  MAGEE:  We  object 

THE  COUBT:  Bead  snch  portions  of  the  letter  as 
yon  consider  material  and  I  will  rule  on  it 

MB.  PABTBIDGE:  Attached  to  the  letter  is  a  tab 
which  reads: 

“Washington,  D.  C.,  February  28,  1799,  James  B.  Der- 
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mott,  City  Surveyor,  answers  and  explanations  relative 
to  his  new  plan  of  the  City,  additional  squares,  et  cetera.” 

THE  WITNESS:  That  is  not  in  Mr.  Dermott’s  hand¬ 
handwriting.  That  is  by  Stuart  That  is  Stuart’s  addition. 
BY  MR  PARTRIDGE: 

Q  Is  that  the  same  C.  E.  Stuart  that  you  mentioned? 
A  J.  F. — John. 

152  Q  The  same  John  Stuart,  Civil  Engineer?  A 
Yes,  C.  E. — Clerk  of  the  War  Department 

In  this  whole  letter  Mr.  Stuart  explains  deviations  made 
from  the  original  plan  made,  he  claims,  according  to  the 
permission  of  the  Commissioners  at  this  time. 

THE  COURT:  The  only  question  is  for  Mr.  Partridge 
to  read  such  portions  as  he  deems  material  from  the  letter 
and  I  will  then  rule  on  it 

MR  MAGEE:  May  I  move  that  the  voluntary  testi¬ 
mony  of  the  witness  be  stricken  because  it  is  not  responsive 
to  any  question? 

THE  COURT:  Yes,  it  will  be  out 

•  •  •  • 

160  I  offer  this  in  evidence. 

THE  COURT:  I  will  not  rule  on  it  until  I  have  the 
photostat  and  know  what  I  did  not  hear,  by  reason  of 
the  punctuation  marks  interspersed  in  there.  I  will  con¬ 
sider  it  later.  My  present  view  is  that  it  is  not  admissible, 
but  I  will  not  rule  on  it  finally. 

(Thereupon,  the  letter  dated  February  28,  1799,  and 
signed  by  James  R  Dermott,  was  marked  Plaintiffs’  Ex¬ 
hibit  No.  21  for  Identification.) 

MR  MAGEE:  It  is  understood,  for  the  record,  that 
Gulf  has  an  objection  to  this,  which  we  will  state  at  the 
proper  time.  Your  Honor. 

161  THE  COURT:  Yes. 

•  •  •  • 
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BY  MB.  PARTRIDGE: 

Q  Miss  Jorgenson,  I  believe  yon  have  already  testified 
that  in  your  opinion  that  letter  is  an  original  and  not  a 
facsimile,  or  am  I  mistaken?  A  The  same  handwriting 
as  a  number  of  other  letters,  and  I  don’t  consider 

162  that  these  letters  are  made  np  of  forgeries. 

THE  COURT :  She  has  identified  it  as  the  hand* 
writing  of  the  one  who  signed  it. 

THE  WITNESS :  I  checked  this  morning  with  other 
letters. 

BY  MR  PARTRIDGE: 

Q  Do  yon  have  Volnme  3  of  the  Commissioners  letter 
book,  page  106?  A  Yes. 

Q  Is  that  of  the  letters  received,  or  letters  sent?  A 
That  is  letters  sent 

Q  In  that  volnme  is  a  copy  of  a  letter  sent  to  whom, 
as  appears  on  page  108  of  the  volnme?  A  It  is  sent  to 
the  President  of  the  United  States  by  Gnstavns  Scott 
and  William  Thornton,  who  were  two  of  the  second  set 
of  Commissioners.  We  speak  of  them  as  being  three  Com¬ 
missioners,  bnt  actually  there  were  two  sets,  and  a  third 
one  served  a  portion  of  the  time. 

Q  And  that  letter  is  dated  March  17, 1796?  A  Yes. 

MR  PARTRIDGE:  I  offer  the  following  portions  of 
this  letter  in  evidence: 

“The  surveyors  when  the  weather  would  permit  have 
been  engaged  in  levelling  the  city  and  taking  the  sound¬ 
ings  of  the  river;  the  levelling  business  will  be  com¬ 
plete  so  far  as  we  think  will  be  at  present  neces- 

163  sary  by  midsummer,  and  which  will  lessen  the  ex* 
pense  of  the  surveying  department  at  least  one-half. 

Dermott  has  been  engaged,  when  not  on  the  river,  in  divid¬ 
ing  squares  and  making  copies  of  those  already  divided  to 
be  delivered  to  the  proprietors.  The  surveyors  and  all 
others  who  superintended  the  receipts  of  public  materials 
or  superintend  any  particular  object  are  at  length  brought 
to  make  monthly  returns  of  what  has  been  done  the  pre- 
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ceding  month,  which  returns  are  noted  on  the  minutes  of 
the  day  and  filed  in  the  office.” 

There  is  a  portion  I  will  skip  because  I  don’t  think  it 
is  material. 

I  offer  that  portion  of  the  letter  in  evidence,  gentlemen. 
MB.  MAGEE:  We  renew  our  objection  to  this,  Your 
Honor.  I  don’t  see  any  relevancy  or  materiality  in  this. 

THE  COTJBT:  I  am  inclined  to  sustain  it  also,  but  I 
will  not  rule  on  it  until  we  get  farther  into  this  case.  If 
we  finish  it,  or  have  any  prospects  of  finishing  it,  I  will 

be  better  prepared  to  rule  on  the  question  of  admissibility. 

•  •  •  • 

164  (Portion  of  letter  dated  March  17,  1796,  was 
marked  Plaintiffs’  Exhibit  No.  22  for  Identification.) 

•  •  •  • 

Cross-Examwnation 
BY  MB.  COUBTNEY: 

Q  Miss  Jorgenson,  the  other  day  I  asked  you  some 
questions  about  Exhibits  9  and  10,  I  believe;  they  were 
the  letter  of  Mr.  King,  the  surveyor,  or  a  surveyor. 

Are  you  able  to  state  whether  at  the  time  this  letter  is 
purported  to  have  been  written,  in  1799 — and  I  will  show 
you  the  exhibit — Mr.  King  was  an  employee  of  the  Com¬ 
missioners,  and  what  if  any  his  official  capacity  wasf  A 
He  was  surveyor  for  the  Commissioners  of  the  City  of 
Washington. 

Q  From  what  source  do  you  derive  that  information, 
and  upon  what  do  you  base  that  conclusion  t  A  I  base 
that  on  the  various  places  in  the  record. 

Q  What  places  in  the  record.  Miss  Jorgensonf  A 
Well,  do  you  expect  me  to  produce  an  itemized  statement 
of  just  where  I  have  found  that! 

Q  Yes.  I  would  like  the  source  of  your  state- 

165  ment,  Miss  Jorgenson.  A  That  is  too  much  to' 
give  just  from  memory.  The  letters  received  from 
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Nicholas  King  show  that  he  suggested  that  his  father 
follow  him.  Nicholas  King  was  surveyor  from  about 
September,  1796,  to  1797,  and  he  was  followed  by  Ms 
father.  The  record  even  indicates  his  father  got  the  same 
salary  he  did,  $1,000  a  year. 

Q  If  you  will  just  indicate  to  us —  A  They  are  also, 
I  imagine,  put  in  the  proceedings.  There  is  question 
eventually  of  the  father  going  to  Europe,  and  there  is 
question  of  that — old  Nicholas  King  suggests  he  won’t 
take  the  position  again  under  the  Commissioners,  and  he 
doesn’t  until  after  the  Commissioners  have  come  to  an  end. 

Q  I  think  you  have  answered  the  question.  I  want  the 
official  source,  or  the  recognized  source,  of  your  state¬ 
ment,  and  that’s  all  A  I  wasn’t  asked  to  produce  the 
source  for  that.  I  think  that  is  rather  much  to  ask  just 
at  once. 

In  August,  1797,  letters  received  1187,  Nicholas  King 
writes  to  the  Commissioners,  desires  that  instruction  be 
given  Dermott  to  execute  the  copies. 

Q  Bead  that  portion.  A  This  is  simply  an  index  to 
a  letter,  but  on  September  26  letter  received  1217,  Nicholas 
King  was  the  surveyor,  and  he  suggests  some  regulation 
in  the  removal  of  earth,  stone  and  so  forth  from  cel¬ 
lars. 

166  Q  And  that  is  the  source  of  your  information? 

A  That  is  not  the  only  source.  Bo  you  want  me 
to  take  out  my  notes  and  go  through  them  as  to  the 
source  ? 

Q  Bid  you  rely  on  anything?  Tell  us  what  it  was.  A 
Suppose  we  were  writing  a  description  of  these  records 
and  as  I  did  so  I  was  interested  in  these  men;  these  ques¬ 
tions  arose  some  years  ago  in  another  case  and  at  that 
time  I — 

Q  (Interposing)  Tell  us  what  source  you  relied  on. 
A  I  relied  on  letters  received  and  letters  sent.  The  first 
letter  I  have  of  Nicholas  King  is  the  one  mentioned  on 
September  26  indicating  he  was  the  surveyor,  which  would 
be  about  the  time  that  he  was  appointed. 
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And  1  also  checked  in  the  Register  of  Squares,  and  the 
signatures  follow  the  dates  suggested. 

*  Q  Do  you  have  copies  of  the  Register  of  Squares?  A 
I  had  the  originals  there — the  division  sheets,  I  should  say. 

Q  And  those  are  the  source  of  your  information?  A 
I  don’t  know  how  much  more  you  would  have  because  we 
also  had  between  the  proceedings  and  the  mention  of  them 
and  the  letters  from  either  of  the  Rings  and  the  direc¬ 
tions  given  to  them. 

•  •  •  • 

167  Cross-Examination 

BY  MR.  MAGEE: 

Q  Miss  Jorgenson,  when  was  the  Dermott  map  ap¬ 
proved  by  President  Washington  as  the  official  map  of 
the  City  of  Washington?  A  This  record — 

MR.  PARTRIDGE:  If  Your  Honor  please,  I  don’t 
understand  that  there  is  any  question  as  to  the  authenticity 
of  that  Dermott  map. 

MR.  MAGEE:  That  is  not  the  question. 

168  THE  COURT:  Whether  it  was  approved  by  the 
President  is  a  different  question. 

MR.  PARTRIDGE:  We  have  stipulated  that  historical 
facts  may  be  admitted  in  evidence  without  formal  proof. 

MR.  MAGEE :  It  was  not  in  evidence. 

BY  MR.  MAGEE: 

Q  1795,  isn’t  that  correct?  A  The  Dermott  map 
wasn’t  completed — 

Q  (Interposing)  It  was  made  in  1795  and  approved 
in  1797,  isn’t  that  correct?  A  It  was  supposed  to  have 
been  attached. 

THE  COURT:  Didn’t  that  all  come  out  in  the  Su¬ 
preme  Court  in  the  Morris  case? 

MR.  MAGEE:  I  think  so,  but  I  wanted  to  establish  as 
a  matter  of  record  in  this  case,  for  the  purpose  of  ob¬ 
jection  a  little  later  on. 


BT  MR.  MAGEE: 

Q  Then  the  letter  which  Mr.  Partridge  has  read,  which 
is  Plaintiffs’  Exhibit  21,  is  a  letter  dated  after  the  ap¬ 
proval  of  this  map  by  President  Washington,  isn’t  that 
correct?  That  was  in  1797,  wasn’t  it?  A  Ton  mean 
after  that  map— well,  if  yon  people  want  to  call  that  an 
approval  of  1797  I  suppose  yon  mean  when  they  tried 
to  have  the  transfer  of  the  streets  to  the  Commission- 


169  Q  Wasn’t  there  in  existence  in  1799  a  contro¬ 
versy  with  respect  to  water  rights  along  the  Po¬ 
tomac  River  because  of  the  location  of  Water  Street?  A 
I  think  there  had  been  some,  bnt  that  I  have  not  studied. 
1  have  not  been  asked  abont  that,  and  I  have  not  studied 
that 

Q  The  letter  shows  on  its  face  that  a  controversy  was 
brewing  and  Mr.  Dermott  was  giving  his  views. 

THE  COURT:  If  the  letter  shows  on  its  face  yon 
needn’t  go  into  it 

BY  MR  MAGEE: 

Q  The  notation  which  appears  on  the  front  of  that 
letter  was  written  some  years  later,  was  it  not,  and  is 
not  in  the  handwriting  of  the  original  signer  of  the  letter; 
that  is  correct,  isn’t  it?  A  Yes.  All  these  letters — 

THE  COURT :  Well,  yon  have  answered  the  question. 
BY  MR  MAGEE: 

Q  And  the  letter  bears  the  names  of  no  addressees,  is 
that  not  also  correct  ?  A  That  part  can  be  checked.  In¬ 
ternally  it  does;  it  is  addressed  to  the  Commissioners. 

Q  I  am  speaking  of  the  heading.  A  In  the  heading 
it  is  not,  bnt  internally  it  is. 


170  MR  GASCH:  No  questions. 

THE  COURT:  That  is  alL  Yon  may  be  ex¬ 
cused. 

(Thereupon  the  witness  was  excused  and  retired  from 
the  witness  stand.) 
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THE  COURT:  Gentlemen,  are  all  these  books  going 
to  be  in  evidence? 

MR  PARTRIDGE:  No,  sir,  Your  Honor.  Before 
these  books  go  back  to  Archives  I  would  like  to  refresh 
Your  Honor’s  judicial  recollection  about  the  fact  that 
the  trustees  for  Carrollsburgh,  as  appears  by  the  record 
in  United  States  vs.  Rigel  Belt,  No.  8601  in  the  Court  of 
Appeals,  were  Henry  Rozier,  Daniel  Carroll  and  Notley 
Young,  tiie  parties  named  at  the  head  of  one  of  the  columns 
in  the  book  of  Redivision  of  Squares,  which  document  I 
rely  upon  to  refresh  Your  Honor’s  judicial  recollection. 

THE  COURT:  It  is  not  refreshing  it;  it  is  something 
I  have  no  recollection  of,  Mr.  Partridge,  but  if  you  want 
to  state  that  as  a  fact,  and  there  is  no  controversy  about 
it,  I  will  admit  it. 

MR.  PARTRIDGE:  What  I  state  as  a  fact,  if  Your 
Honor  please,  is  that  in  the  records  dated  November  2, 
1770,  the  land  in  Carrollsburgh  was  conveyed  to  Henry 
Rozier,  Daniel  Carroll  and  Notley  Young,  as  trustees  to 
lay  it  out,  and  that  is  shown  by  the  testimony  found  at 
page  578  of  the  Belt  record  in  the  Court  of  Appeals. 
171  THE  COURT:  Have  we  any  controversy  about 
that? 

MR.  GASCH:  I  have  no  recollection  of  that  fact 

MR.  MAGEE:  I  don’t  have  the  faintest  recollection 
of  it  I  would  like  to  see  the  exhibit. 

MISS  JORGENSON :  May  I  show  them  the  exhibit? 

THE  COURT:  I  think  most  of  that  is  in  the  Morris 
case  in  the  Supreme  Court,  if  we  take  that  as  proper 
proof;  I  think  those  are  largely  historical  questions  any¬ 
way. 

•  •  •  • 

Marion  W.  Chirm 

was  called  as  a  witness  for  and  on  behalf  of  the  plaintiff 
herein,  and  having  been  previously  duly  sworn  by  the 
Clerk  of  the  Court,  assumed  the  witness  stand  and  testified 
further  as  follows: 


Mr:.'  •.  ■rr&XsfXXt 


Direct  Examination  by  Counsel  for  the  Plaintiff 
BY  MB.  PARTRIDGE: 

Q  Mr.  Chinn,  may  I  see  that  subpoena  again,  please, 
sir? 

(The  witness  hands  subpoena  to  counsel.) 

Q  Did  yon  bring  down  with  yon  the  earliest  books 
possessed  by  the  Surveyor’s  Office  of  the  record  of  Squares 
containing  Square  east  of  664?  A  Yes. 

172  Q  Will  you  please  produce  that? 

(The  witness  complies  with  counsel’s  request) 

Q  That  is  in  volume  marked  “Records  of  Square  4  at 
page  1224,”  is  it,  Mr.  Chinn?  A  Yes,  it  is.  The  volume 
is  also  identified  by  the  end  numbers  in  the  squares  re¬ 
corded  therein,  which  is  976  to  1305,  inclusive — I  would  like 
to  change  that  as  to  this  volume;  they  represent  only  page 
numbers  of  odd  lettered  squares. 

MR.  PARTRIDGE:  I  offer  this  in  evidence,  if  Your 
Honor  please,  in  case  Your  Honor  should  reject  these 
division  sheets. 

I  think  the  division  sheets  are  the  best  evidence  of  the 
recordation  of  the  squares,  but  I  think  this  is  secondary 
evidence,  in  case  Your  Honor  should  reject  the  division 
sheets,  and  that  will  be  Plaintiffs’  Exhibit  No.  23. 

MR  MAGEE:  Defendant  Gulf  Oil  Company  has  no 
objection  to  this.  This  is  the  official  record  and  we  have 
no  objection. 

MR  COURTNEY :  No  objection  on  the  part  of  Stand¬ 
ard,  Your  Honor. 

(Thereupon  page  1224,  of  Volume  4  marked  “Records 
of  Squares,”  was  marked  and  received  in  evidence  as 
Plaintiffs’  Exhibit  No.  23;  Sheet  No.  12,  in  Volume  4  of 
the  Joint  Appendix  in  Cases  Nos.  9781  and  9782,  in  the 
U.  S.  Court  of  Appeals,  being  substituted  therefor.) 

173  BY  MR.  PARTRIDGE: 

Q  Mr.  Chinn,  I  show  you  survey  dated  Novem¬ 
ber  1,  1946,  marked  “Recorded  in  Survey  Book  151,  page 


297,”  and  marked,  “Made  for  the  Department  of  Justice 
S070608,”  and  ask  yon  to  identify  it!  A  That  is  a 
survey  made  officially  by  our  office,  the  title  of  which  is 
detailed,  “Survey  of  Square  east  of  664  showing  location 
of  improvements.”  It  was  made  for 'the  Department  of 
Justice.  It  is  signed  as  being  correct  by  the  Surveyor 
on  November  1, 1946.  The  Surveyor  is  Mr.  P.  F.  Healey. 

MR  PARTRIDGE :  I  offer  this  in  evidence  except  for 
that  portion  which  shows  the  lines  of  South  Capitol  Street 
as  going  through  the  square,  for  the  purpose  of  showing 
general  outlines  and  the  location  of  the  square  east  of 
664  and  the  wharf  on  the  property. 

MR  MAGEE:  Defendant  Gulf  has  no  objection  to  the 
introduction  of  this. 

MR  GASCH:  The  District  has  no  objection. 

MR  COURTNEY :  No  objection  as  to  the  authenticity 
of  it,  Your  Honor.  However,  as  purporting  to  bind  the 
defendant  Standard  with  respect  to  the  location  of  riparian 
rights  we  do  object  and  reserve  on  that  ground. 

THE  COURT:  You  mean  as  any  proof  of  those  ripar¬ 
ian  rights! 

174  MR  COURTNEY :  That  is  correct 

THE  COURT:  I  will  admit  it  as  showing  that, 
but  not  as  evidence  of  riparian  rights. 

MR.  COURTNEY:  Yes,  Your  Honor. 

(Thereupon  a  portion  of  survey  dated  November  1, 
1946,  marked  “Recorded  in  Survey  Book  151,  Page  297,” 
was  marked  Plaintiff’s  Exhibit  No.  24  and  received  in 
evidence.) 

MR  PARTRIDGE:  May  map  marked  “H”  in  Vol¬ 
ume  4  be  substituted  as  Plaintiff’s  Exhibit  24f 

THE  COURT:  Yes. 

(Thereupon  map  marked  “H”  in  Volume  4  of  the  Joint 
Appendix  in  Cases  Nos.  9781  and  9782,  in  the  U.  S.  Court 
of  Appeals,  was  substituted  for  Plaintiff’s  Exhibit  No. 
24.) 


BY  MR.  PARTRIDGE: 

Q  Do  yon  have  the  survey  dated  June  10^  1949?  A 
I  do. 

Q  Will  you  identify  that,  please,  sir?  A  That  is  an 
official  survey  made  by  our  office  June  10, 1949,  and  signed 
by  the  Surveyor,  Mr.  F.  F.  Healey,  as  being  correct 

The  title  of  the  map  is  “Plat  of  Survey  to  Locate  Pier, 
Wharf  and  Pile  Clusters  in  Vicinity  of  South  Capitol 
Street  and  S  Street” 


175  MR.  COURTNEY:  May  I  point  out  that  this 
survey  does  not  purport  to  show  the  lines  as  Stand¬ 
ard  claims  they  run  because  the  ordinary  higbwater  mark 
is  not  shown  on  this  survey,  nor  is  die  projection  of  the 
lines  from  the  high  water  mark  indicated. 

MR.  PARTRIDGE:  •  •  • 

I  offer  this  plat  or  survey  for  the  purpose  of  showing 
the  location  of  the  wharf  and  piles  if  the  riparian  lines 
run  eastwardly  to  the  channel,  and  also  its  location  if  the 
riparian  lines  run  vertically  from  the  pierhead  lines  to 
the  intersection  of  the  lines  of  S  Street  with  the  bulkhead 
lines. 

MR  GASCH:  Do  you  mean  perpendicular? 

THE  COURT:  I  feel  this  would  be  admissible  as 
showing  the  location  of  the  Gulf  Oil  Company’s  pier 
with  reference  to  Square  east  of  664  if  that  was  continued 
through  the  water  in  parallel  lines,  but  not  as  showing 
any  water  rights,  but  simply  showing  the  location  of  the 
pier  with  reference  to  the  water. 

MR  COURTNEY:  It  is  an  accurate  survey,  Your 
Honor. 

176  MR.  GASCH :  I  might  make  the  observation  that 
I  believe  it  shows  accurately  the  position  of  plain¬ 
tiff’s  wharf  with  reference  to  S  Street 

THE  COURT:  How  about  the  location  of  the  plain¬ 
tiff’s  wharf? 


MB.  GASCH:  It  shows  our  wharf,  too. 

MB.  COUBTNEY :  We  fed  that  is  an  accurate  rep¬ 
resentation  of  the  physical  structure  at  that  point. 

MB.  PABTBIDGE:  Not  a  complete  one,  hat  as  far 
as  it  goes  it  is  accurate. 

MB.  GASCH:  In  so  far  as  it  goes  it  is  accurate. 

MB.  PABTBIDGE :  May  I  substitute  this  blueprint? 

THE  COUBT:  Yes,  that  may  be  substituted. 

(Thereupon  survey  made  June  10,  1949,  signed  by  Sur¬ 
veyor  F.  F.  Healey,  marked  “Plat  of  Survey  to  Locate 
Pier,  Wharf  and  Pile  Clusters  in  Vicinity  of  South  Capi¬ 
tol  Street  and  S  Street,”  was  marked  Plaintiffs  Exhibit 
No.  25  and  received  in  evidence;  a  blueprint  thereof  being 
substituted.) 


177  MB.  PABTBIDGE:  If  Your  Honor  please,  may 
I  ask  that  your  Honor  examine  a  page  of  the  Sur¬ 
veyor’s  Book  No.  4  and  compare  it  with  the  page  of  the 
Division  Sheets,  with  a  view  to  determine  which  are  the 
earlier  records  and  which  are  the  originals. 

THE  COUBT:  You  mean  that  you  have  to  have  me 
pass  on  them  as  an  expert  on  handwriting  and  paper? 

I  am  not  capable  to  do  that 

MB.  MAGEE:  I  submit  that  the  Surveyor’s  record 
under  the  Act  of  1809  is  the  official  record  controlling  in 
this  case. 

MB.  PABTBIDGE:  May  I  ask  that  they  be  compared 
so  that  the  features  on  one  or  the  other  then  won’t 
appear  on  the  photostats  will  be  apparent  to  Your  Honor? 

THE  COUBT:  What  do  you  want  to  show? 

MB.  PABTBIDGE:  I  want  to  show  the  shade  of  the 
ink  that  is  used  on  the  two,  if  your  Honor  please,  as 
compared  with  the  shade  of  the  ink  used  on  the  Surveyor’s 
maps,  the  dates  on  the  Division  Sheet  on  July  23,  1794, 
and  the  dates  on  the  certificates,  the  Surveyor’s 

178  records,  of  August  28,  1799,  and  January  3,  1800, 
and  I  would  like  to  point  out  that  the  Division 
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veyor’s  of&ce,  under  Ellicott,  they  requested  that  survey 
books  be  kept,  and  at  that  time  they  were  using  Division 
Sheets. 

I  would  like  to  examine  it  more  closely  before  I  passed 
on  that. 

•  •  •  • 


180  CrossExaminatum  by  Counsel  for  the 
Defendant  Standard  OH  Company  of 

New  Jersey 

BY  MR.  COURTNEY: 

Q  Mr.  Chinn,  “Plaintiff’s  Exhibit  No.  25”  which  is 
this  survey  recorded  in  Book  No.  158,  Page  27— are  you 
familiar  with  that?  A  What  is  that  exhibit! 

MR  COURTNEY:  I  do  not  have  the  original  exhibit; 
I  have  only  this  copy. 

Do  you  have  itt 

MR  PARTRIDGE:  I  do  not  think  I  have  it  Mr. 
Chinn  has  it 

BY  MR  COURTNEY: 

Q  Mr.  Chinn,  from  the  records  in  your  office,  are  you 
familiar  with  the  location  of  the  ordinary  high  water 
mark  (referring  to  an  exhibit)  on  the  north  side  of  S 
Street,  as  it  appears  from  the  plats  and  records  in  your 
office! 

Do  you  know  what  that  location  is! 

v  • 

•  •  •  • 

181  A  I  think  I  have  that  on  the  records  that  have 
been  placed  in  evidence. 

•  •  •  ,  • 

.  •  • 

MR  PARTRIDGE:  I  may  be  able  to  stipulate  what 
you  want  to  show. 

MR  COURTNEY:  I  am  willing  to  take  the  Court’s 
findings  in  the  Martin  case  and  have  it  translated  to  the 
exhibit. 

182  MR. PARTRIDGE:  I  expect  to  introduce  that 
in  evidence  before  the  case  is  finished.  That  is  a 
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MR  COUETNEY :  We  are  -willing  to  have  the  witness 
stand  aside,  and  hie  can  put  that  mark  on  it,  and  I  want 
him  to  locate  the  ordinary  high  water  mark  on  the  north 
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BY  MB.  COUBTNEY : 

Q  "Will  you  indicate  where  it  would  be,  then?  A  (af¬ 
ter  examining  and  calculating  on  the  exhibit  in  question) 
Approximately  in  the  position  shown  by  the  yellow  pencil 
mark. 

MR.  MAGEE :  Is  he  measuring  from  Water  Street  or 
South  Capitol  Street? 

MR.  PARTRIDGE :  He  is  measuring  from  South  Cap¬ 
itol  Street 

MR.  MAGEE:  That  is  in  error. 

THE  WITNESS:  I  would  like  to  correct  my  answer 
and  say  that  it  would  be  off  the  map. 

I  did  not  realize  that  the  comer  here  is  not  the  comer 
of  Water  Street  but  is  the  corner  of  South  Capitol  Street 

MR.  COURTNEY:  That  is  the  only  question  I  have, 
thank  you. 

184  Cross-Examination  by  Counsel  for  the 
Defendant  Gulf  OH  Corporation 

BY  MR.  MAGEE: 

Q  May  I  have  “Plaintiff’s  Exhibit  No.  25”,  please? 
A  I  think  this  is  it  (handing  the  exhibit  in  question  to 
\ff  Jlagee). 

Q  Mr.  Chinn,  I  hand  you  “Plaintiff’s  Exhibit  No.  25” 
which  has  already  been  received  in  evidence,  and  I  will 
draw  your  attention  to  the  broken  line  which  runs  off  the 
concrete  retainer  wall — that  is  a  due  east  and  west  line 
extending  in  the  channel,  is  it  not?  A  (after  examining 
the  exhibit  in  question)  It  is;  that  is  correct. 

Q  Taking  the  point  where  that  line  touches  the  bulk¬ 
head  line: 

You  have  a  broken  line  on  this  map  which  runs  out  in  a 
different  angle.  '  . 

What  is  that  broken  line?  A  It  is  a  line  at  right  angles 
to  the  bulkhead  and  pier  head  lines,  showing  the  measure¬ 
ment  in  that  direction,  to  the  near  side  of  the  Gulf  Oil 
Company’s  wharf. 

Q  And  what  is  that  distance?  A  173-4/100  feet. 
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Corporation  Exhibit  No.  1  for  identification”  being  a  map 
dated  March  25, 1S33,  and  I  will  ask  yon  whether  yon  can 
identify  that  map  and  tell  use  what  it  is.  A  (after  examin¬ 
ing  the  map  last  above  referred  to)  It  is  an  official  map  of 
the  Surveyor’s  Office,  certified  to  by  the  then  Surveyor, 
M.  C.  Hazen,  and  dated  March  25, 1933,  the  title  of  which  is: 
Plat  showing  bulkhead  and  pier  head  lines  from  W  Street, 
Southwest,  to  Navy  Yard. 

MB.  MAGEE  :  I  ask  that  that  be  marked  as  “Defend¬ 
ant  Gulf  Oil  Corporation  Exhibit  No.  1  for  identification. 
THE  COTJRT:  Very  well. 

(Thereupon  a  Surveyor’s  Map  of  March  25,  1933,  was 
marked  by  the  Clerk  of  the  Court  “Defendant  Gulf 

188  Oil  Corporation  Exhibit  No.  1  for  identification” 
and  was  returned  to  the  Court) 

•  •  •  • 

BY  MR.  PARTRIDGE: 

Q  Do  you  have  any  file  of  papers  in  regard  to 

189  this  particular  map  in  the  office,  Mr.  Chinn?  A  I 
have  not  searched  for  a  file  of  papers  in  connection 

with  this  particular  map. 

Q  When  you  go  back  to  your  office  will  you  search  for 
a  file  of  papers  in  connection  with  it?  A  I  will  be  glad  to. 

Q  And  will  you  also  make  inquiries  of  the  Surveyor’s 
Office  as  to  whether  or  not  there  are  any  Surveyors  in  the 
office  that  are  acquainted  with  the  circumstances  under 
which  the  map  was  drawn?  A  I  wiH 
Q  Were  you  in  the  office  at  the  time  that  the  map  was 
drawn?  A  I  was  in  the  office  when  it  was  drawn. 

Q  Were  you  or  are  you  acquainted  with  the  circum¬ 
stances  concerning  the  map  when  the  map  was  drawn?  A 
I  am  not. 

THE  COURT:  If  you  agree  that  the  map  is  not  perti¬ 
nent  to  your  direct  examination,  I  do  not  see  why  you  are 
questioning  the  witness  about  it. 

MR.  PARTRIDGE:  WeQ,  I  won’t  question  him  further 
about  it,  your  Honor,  if  you  do  not  want  me  to. 


then  and  there  dnly  sworn  by  the 
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It  was  accessioned,  November  3,  1938,  as  one  of  the 
records  of  the  Office  of  Chief  of  Engineers,  Administrative 
Division,  Map  Division  Section. 

193  MB.  PARTRIDGE:  I  offer  this  in  evidence,  if 
yonr  Honor  please,  of  evidence,  or  as  evidence  of 

the  fact  that  in  1842  there  was  a  wharf  in  the  general  loca¬ 
tion  of  this  wharf,  and  I  point  to  the  wharf  I  mean  on  the 
plat. 

MB.  COUBTNEY :  That  is  objected  to. 

MR.  MAGEE:  That  is  objected  to. 

I  do  not  know  how  any  wharf  located  in  1842  could  be 
material  to  this  case. 

THE  COURT:  How  does  that  affect  one  way  or  an¬ 
other  the  riparian  rights  of  yonr  client? 

MR.  PARTRIDGE:  It  seems  to  me  that  the  length 
of  time  the  wharf  has  been  in  existence  is  material  in 
considering  whether  or  not  an  injunction  shonld  issne  to 
enjoin  the  wharf  which  interferes  with  it. 

THE  COURT:  Am  I  correct  in  understanding  that 
that  wharf  is  not  still  there? 

MB.  PABTBIDGE :  I  expect  to  show  it  is  still  there. 

THE  COURT:  It  is  still  there? 

MR.  PARTRIDGE:  Well,  not  exactly  as  shown,  but  a 
wharf  which  includes  this  wharf  is  still  there. 

MR.  GASCH:  I  make  the  further  objection,  your 
Honor,  that  it  would  seem  to  be  an  effort  to  show  adverse 
rights  against  the  United  States. 

MB.  PARTRIDGE :  As  far  as  the  United  States 

194  is  concerned,  I  think  it  is  wholly  immaterial  as  far 
as  the  United  States  is  concerned. 

I  am  not  claiming  any  adverse  rights  against  the  United 
States  at  alL 

MR.  COURTNEY:  That  is  the  point  of  our  case, 
whether  this  is  in  the  property  of  the  United  States  and 
within  the  control  of  the  District  of  Columbia. 

MR.  PARTRIDGE:  My  rights,  I  claim,  are  in  accord¬ 
ance  with  the  rights  of  the  United  States  to  S  Street. 
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Topographical  map  of  the  District  of  Columbia,  Sur¬ 
veyed  in  the  Years  1856-57-58  and  ’59,  by  A.  Boschkes, 
published  by  D.  McClelland,  Blanchard,  and  Mohun,  Wash¬ 
ington,  D.  C.,  1861. 

MB.  PARTRIDGE:  I  offer  this  for  the  same  purpose 
as  I  offered  the  other  one,  if  your  Honor  please,  to  show 
that  when  the  survey  was  made — that  was  the  basis  of 
this  map,  when  that  was  made,  there  was  a  wharf  ex¬ 
tending  east  into  the  Anacostia  River  from  the  vicinity 
of  these  lots  and  S  Street,  Southwest. 

MR.  COURTNEY:  We  make  the  same  objection  as 
was  recorded  to  the  previous  question. 

198  MR  MAGEE:  The  same  objection. 

THE  COURT:  I  will  admit  it  for  what  it  is 

worth. 

I  do  not  know  that  it  has  any  bearing  on  this  case. 

(Thereupon  the  map  identified  as  F-69  (1),  a  topograph¬ 
ical  map  of  the  District  of  Columbia,  surveyed  in  the 
years  1856-57-58  and  ’59,  by  A.  Boschkes  was  marked  by 
the  Clerk  of  the  Court  “Plaintiff’s  Exhibit  No.  27”  and 
was  returned  to  the  Court.) 

BY  MR.  PARTRIDGE: 

Q  Mr.  Friis,  I  show  you  a  photostat  copy  of  the  lower 
half  of  a  map  called  “Map  of  the  City  of  Washington, 
D.  C.,  by  A.  Boschkes,  1857”  and  I  will  ask  you  if  you 
have  the  original  of  that  map  in  your  records  or  among 
your  records?  A  Sir,  we  have  825,000  maps  and  I  am 
not  prepared  at  this  time  to  state,  sir;  however,  I  will  be 
glad  to  undertake  a  search  and  let  you  know. 

Q  Does  this  number  “Archives  128”  help  any?  A 
(upon  examining  the  map)  Sir,  may  I  say  that  “USC&G 
Survey”,  sir,  I  believe  means  United  States  Coast  and 
Geodetic  Survey  Library  Archives. 

I  believe,  sir,  this  is  a  copy  of  a  map  or  the  map  in  the 
Coast  and  Geodetic  Survey  Archives  and  not  the  National 
Archives,  sir. 
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MR.  G-ASCH:  We  say  it  is  irrelevant. 

MR.  MAGEE :  Yes. 

MR.  COURTNEY:  Totally  irrelevant. 

•  •  •  • 

201  Oliver  Wendell  Holmes 

was  recalled  as  a  witness  for  and  on  behalf  of  the  plaintiff 
herein  and  having  been  previously  duly  sworn  by  the 
Clerk  of  the  Court,  assumed  the  witness  stand  and  testi¬ 
fied  as  follows : 

Direct  Examination  by  C  owns  el  for  the  Plaintiff 
BY  MR  PARTRIDGE: 

Q  You  are  Oliver  Wendell  Holmes  and  you  have  al¬ 
ready  been  sworn?  A  Yes,  sir. 

Mr.  Holmes,  since  the  time  that  you  were  on  the  witness 
stand,  have  you  searched  your  records  for  any  data  which 
will  throw  any  light  on  the  question  of  whether  these 
records  are  properly  in  the  custody  of  Archives  or  should 
be  in  the  custody  of  the  Surveyor’s  Office?  A  Your 
Honor,  I  looked  at  File  No.  441  of  the  Office  of  Buildings 
and  Grounds’  records,  to  review  the  history  of  that  old 
controversy  between  the  Surveyor’s  Office  and  the  original 
custodians  of  these  records  that  I  knew  existed. 

I  have  review  that  controversy — 

Q  (interposing)  Will  you  state  the  nature  of  the  con¬ 
troversy? 

MR  MAGEE :  That  is  irrelevant 
We  do  not  question  the  authenticity  of  the  docu¬ 
ments. 

202  MR.  PARTRIDGE:  I  am  asking  the  question 
on  the  ground  that  they  objected  to  the  Division 

Sheets  on  the  ground  that  were  properly  the  records  of 
the  Surveyor’s  Office  and  not  the  records  of  the  Archives. 
THE  COURT:  That  is  what  I  understand. 


MB.  MAGEE :  We  object  that  they  are  not  the  records 
of  the  Surveyor’s  Office,  but  the  records  of  the  National 
Archives. 

THE  COUBT:  I  overrule  the  objection. 


A  Successive  surveyors  of  the  District  of  Columbia  in 
the  last  century  made  an  effort  to  have  these  records 
turned  over  to  the  Surveyor’s  Office  on  the  ground  that 
the  act  of  1809,  which  they  interpreted  as  setting  up  the 
office  of  the  Surveyor  of  the  District  of  Columbia,  author¬ 
ized  the  transfer. 

These  efforts  came  to  head  in  1900  when  Bills  were 
introduced  in  the  House  and  the  Senate. 

203  There  were  four  .separate  Bills,  and  I  have  taken 
down  the  numbers  of  them,  if  you  wish  to  have 
those  numbers  repeated. 


Q  Yes,  sir.  A  This  was  the  Fifty-Sixth  Congress, 
First  Session,  Senate  Bill  No.  2725,  and  EL  B.  7668. 

Also  Senate  Bill  2607  and  H.  R.  5043. 

In  all  of  those  cases  the  Bills  were  referred  to  the  Com¬ 
mittee  on  the  District  of  Columbia  and  there  was  no  re¬ 
port,  either  for  or  against,  on  the  Bills  that  emerged  from 
the  Committee. 

The  Bills  were  never  passed. 

There  has  been  no  controversy  since  that  time. 

At  that  time,  in  answer  to  Senate  Bill  No.  2725,  a  report 
was  prepared  by  Colonel  Theodore  Bingham,  then  the 
Officer  in  charge  of  the  Buildings  and  Grounds  Office  in 
the  Engineers  Office,  and  Colonel  Bingham’s  report  re¬ 
viewed  this  controversy  very  thoroughy,  and  I  am  sure 
the  report  was  in  the  Senate  file;  I  think  it  was  published, 
although  I  have  not  seen  the  publication.  It  is  not  in  our 
library  or  the  Library  of  Congress. 
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ME.  COUBTNEY:  I  move  to  strike  that:  It  is  pure 
speculation  on  the  part  of  the  witness. 

THE  COUBT:  I  overrule  the  motion. 

BY  ME.  PAETEIDGE: 

204  Q  Are  you  in  the  process  of  having  that  report 
photostated  and  certified  by  Archives?  A  Yes,  sir, 

in  reply  to  your  request,  and  I  asked  this  morning  that  it 
be  photostated  and  it  will  be  ready  later  in  the  day. 

Q  And  are  you  in  the  process  of  having  photostated 
the  Senate  and  House  Bills  bearing  the  numbers  you  have 
given,  and  having  them  certified  also?  A  Yes,  sir. 

THE  COUBT :  I  hardly  see  how  a  Bill  introduced  and 
not  passed  by  the  Congress  would  be  relevant. 

MB.  PAETEIDGE :  Your  Honor,  those  Bills  were  Bills 
providing  for  the  transfer  of  these  land  records  from  the 
Chief  of  Engineers  who  had  custody  of  them  at  the  time 
into  the  Surveyor’s  Office,  and  I  submit  that  they  are  ad¬ 
ministrative  interpretations  by  the  Congress  itself  of  the 
Act  of  1809 — and  I  submit,  also,  the  fact  that  they  were 
not  passed — 

THE  COUBT  (interposing) :  I  pay  very  little  atten¬ 
tion  to  subsequent  constructions  of  former  Acts  of  Con¬ 
gress  by  later  Congresses. 

However,  I  am  not  ruling  on  it  finally,  but  I  do  not  see 
how  that  will  be  admissible. 

•  •  •  • 

205  BY  MB.  PAETEIDGE: 

Q  You  have,  also  in  the  files  of  Archives,  a  copy 
of  a  letter  from  Mr.  Looker,  who  was  then  the  incumbent 
of  the  District  of  Columbia  Surveyor’s  Office,  to  the  Chief, 
the  Chief  Engineering  Commissioner  of  the  District  of 
Columbia?  A  Yes,  sir;  there  are  several  letters  of  Mr. 
Looker. 

Q  Are  you  in  the  process  of  having  those  photostated 
and  certified?  A  Yes,  sir. 

•  •  •  • 


207  Thereupon 


Daniel  Green  Shawhan 


was  called  as  a  witness  for  and  on  behalf  of  the  plaintiff 
herein  and  being  then  and  there  duly  sworn  by  the  Clerk 
of  the  Court,  assumed  the  witness  stand  and  testified  as 
follows: 


Direct  Examination  by  Counsel  for  the  Plaintiff 
BY  MB.  PARTRIDGE: 

Q  Will  you  state  your  full  name,  please?  A  Daniel 
Green  Shawhan. 

Q  Mr.  Shawhan,  you  are  an  employee  of  Standard  Oil 
Company  of  New  Jersey?  A  I  am  an  employee  of  the 
Esso  Standard  Oil  Company. 

MR.  PARTRIDGE:  Can  we  stipulate  that  that  is  the 
same  company  as  the  defendant  is  in  this  case? 

MR.  COURTNEY:  Yes,  Your  Honor. 

I  may  say  this:  During  the  pendency  of  this  case,  al¬ 
though  the  substitution  in  the  record  was  not  made,  th^ 
corporate  name  of  the  defendant,  Standard  Oil  Company 
of  New  Jersey,  was  changed  by  adding  the  preface  of 
Esso;  it  is  one  and  the  same  defendant. 

THE  COURT:  Very  well. 

BY  MR.  PARTRIDGE: 

Q  What  is  your  official  position  with  the  Standard  Oil 
Company,  Mr.  Shawhan?  A  I  am  a  construction  and 
maintenance  inspector. 

208  Q  And  you  appear  here  in  response  to  a  sub¬ 
poena?  A  Yes,  sir. 

Q  Do  you  have  any  drawings  with  you  of  the  construc¬ 
tion  of  a  wharf  and  a  cluster  of  piles  which  was  built  near 
S  Street,  Southwest,  on  the  property  of  the  Standard  Oil 
Company  and  the  Gulf  Oil  Corporation  in  that  vicinity? 
A  (Indicating  various  drawings:)  These  were  drawings 
that  were  used  in  the  construction  of  that— 


M.  ' 
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Q  (Interposing)  This  drawing  that  I  am  looking  at 
is  dated  3-8-46,  and  is  identified  by  File  No.  B-3019,  Draw¬ 
ing  No.  46152. 

Is  that  correct?  A  Yes. 

THE  COUBT :  Why  cannot  counsel  stipulate  and  agree 
upon  the  location  without  going  into  this  testimony? 

MB.  MAGEE :  We  did  at  pre-trial  and  had  the  draw¬ 
ings  initialled,  Your  Honor. 

MB.  PARTRIDGE :  If  Your  Honor  please,  the  reason 
the  drawings  were  not  agreed  upon  at  pre-trial  was  that 
I  wanted  them  to  appear  as  evidence  of  everything  except 
showing  what  the  direction  of  the  riparian  rights  line 
was,  and  we  could  not  get  an  agreement  as  to  that. 

THE  COUBT:  The  location  of  it  with  reference  to 
the  plaintiff’s  lot,  whatever  her  riparian  rights,  are  not 
to  be  determined  by  these  plats. 

209  MB.  PABTBIDGE:  Yes,  sir,  I  took  the  position 
that  the  plats  are  not  evidence  of  the  riparian  right 
lines  since  they  were  drawn  by  the  defendant  Standard 
Oil  Company  itself. 

Maybe  I  can  shorten  the  procedure  by  offering  these; 
the  other  drawings  we  have  initialled. 

THE  COUBT:  They  will  be  admitted  then,  without 
admitting  them  as  evidence  of  the  location  of  the  riparian 
right  lines  shown  on  those  plats. 

MB.  PABTBIDGE:  May  they  be  marked  Plaintiff’s 
Exhibits  29- A,  29-B  and  29-C? 

MB.  MAGEE:  Will  you  read  the  construction  num¬ 
bers  into  the  record  so  we  will  know  what  we  are  referring 
to? 

MB.  PABTBIDGE:  Yes,  sir.  Plaintiff’s  Exhibit  No. 
29-A  is  Filed  B-3019,  Drawing  No.  46152. 

(Blueprint  of  File  B-3019,  Drawing  No.  46152,  was 
marked  Plaintiff’s  Exhibit  No.  29-A  and  received  in  evi¬ 
dence.) 

MB.  PABTBIDGE:  Plaintiff’s  Exhibit  29-B  is  dated 
2-8-46,  File  B-3019,  Drawing  No.  46151. 


(Blueprint,  File  B-3019,  Drawing  No.  46151,  was  marked 
Plaintiff’s  Exhibit  No.  29-B  and  received  in  evidence.) 

MR.  PARTRIDGE:  Plaintiff’s  Exhibit  29-C  is  dated 
2-4-46,  File  B-3019,  Drawing  No.  46150. 

(Blueprint,  dated  2-4-46,  File  No.  B-3019,  Drawing  No. 
46150,  was  marked  Plaintiff’s  Exhibit  No.  29-C  and  re¬ 
ceived  in  evidence.) 

210  MR.  MAGEE:  They  were  prepared  by  whom, 
for  the  record! 

MR  PARTRIDGE:  All  three  of  them  are  marked  as 
having  been  prepared  by  defendant  Standard  Oil  Com¬ 
pany  of  New  Jersey. 

Gentlemen,  do  you  all  agree  that  the  wharf  was  built  in 
accordance  with  these  plans! 

MR  COURTNEY:  Yes. 

MR  MAGEE:  You  better  ask  them,  they  built  the 
wharf. 

MR  COURTNEY :  We  admit  that  in  the  answer. 

BY  MR.  PARTRIDGE: 

Q  Mr.  Shawhan,  what  were  your  duties  after  these 
drawings  came  into  your  possession!  A  I  was  to  in¬ 
spect  the  work  to  see  that  the  work  was  done  in  accord¬ 
ance  with  these  drawings  and  specifications — the  work  of 
the  contractor,  Mr.  Hillson. 

Q  And  did  you  do  that!  A  Yes,  sir. 

Q  And  was  the  work  done  in  accordance  with  the  draw¬ 
ings  and  specifications!  A  Yes,  sir.  The  work  was  done 
in  accordance  with  the  drawings  and  specifications,  with 
the  exception  of  one  pile  duster  which  was  omitted;  this 
pile  duster  showing  9  pile  duster,  and  the  length  of  the 
dock  is  5  feet  upstream;  that  is  the  end  of  the  dock  is  5 
feet  upstream  from  the  corner  of  this  wharf,  and  this 
pile  duster  is  on  line  with  the  comer  of  this  wharf. 

211  MR  PARTRIDGE:  May  the  record  show  the 
witness  has  been  referring  to  drawing  known  as 

Plaintiff’s  Exhibit  29-A! 
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BY  MR.  PARTRIDGE: 

Q  Was  any  pile  cluster  put  in  near  the  cluster  marked 
on  Plaintiffs  Exhibit  29-A  as  “New  9  pile  cluster!”  A 
This  one  (indicating)! 

Q  Yes,  sir.  A  No,  sir. 

Q  Mr.  Shawhan,  did  you  have  any  supervision  over 
the  dredging  that  is  shown  on  Plaintiffs  Exhibit  29-C! 
A  Yes,  sir.  I  checked  the  contractors  work  to  see  that 
he  dredged  in  accordance  with  the  plans  and  specifica¬ 
tions. 

Q  Was  the  dredging  done  in  accordance  with  the  plan 
for  the  dredging  on  Plaintiffs  Exhibit  29-C!  A  Yes, 
sir. 

•  •  •  • 

Q  On  Plaintiff’s  Exhibit  29-C  what  are  these  little  fig¬ 
ures  in  boxes  shown  in  the  area  designated  “Dredge -to  14 
feet  MLW!”  A  They  are  the  elevations  of  the  bottom 
of  the  stream  prior  to  dredging. 

MR.  PARTRIDGE:  No  further  questions. 

212  Cross-Examination  by  Counsel  for 

the  Defendant  Standard  OH  Company 

BY  MR.  COURTNEY: 

Q  Mr.  Shawhan,  you  were  in  immediate  supervision  of 
the  work  that  was  done  as  shown  on  Plaintiff’s  Exhibits 
29-A,  29-B  and  29-C,  were  you  not!  A  Yes,  sir. 

Q  And  tell  the  Court  over  what  period  of  time  you 
observed  the  work  being  done,  and  what  the  nature  of 
your  duties  was.  A  I  represented  the  Standard  Oil  Com¬ 
pany  to  see  that  our  plans  and  specifications  were  carried 
out,  in  accordance  with  the  drawings. 

I  visited  the  job  every  day;  saw  that  the  contractor  did 
what  the  plans  called  for;  that  his  timbers  were  the  size 
we  called  for;  that  they  were  located  at  the  proper  places, 
and  I  was  in  charge  of  this  work  from  the  time  of  its  be¬ 
ginning,  sometime  in  the  fall  of  1946 — I  can’t  remember 


the  exact  day  or  month — and  it  carried  through  to  its 
ultimate  completion  in  the  spring  of  1947. 

Q  Now,  Mr.  Shawhan,  in  answer  to  eounsePs  question 
yon  were  referring  to  an  exhibit  which  is  marked  Plain¬ 
tiff’s  Exhibit  29- A,  the  first  of  these  sheets,  and  I  think 
yon  stated  that  the  downstream  5  feet  of  the  dock,  as  it  was 
projected  on  this  exhibit,  was  not  constructed.  , 
213  Would  yon  indicate  in  a  yellow  pencil,  and  show 
it  to  the  Court,  the  portion  of  the  dock,  as  shown 
on  the  drawing,  which  was  not  built? 

(The  witness  complies  with  counsel’s  request.) 

BY  MB.  COUBTNEY: 

Q  We  will  assume  that  the  yellow  line  which  the  wit¬ 
ness  is  marking,  which  is  downstream  from  the  line  marked 
4 4  Riparian  right  line,”  assume  that  to  be  a  perpendicular 
line.  Go  on  from  there.  A  Five  feet  upstream  from 
that  line  the  dock  was  stopped. 

Q  Just  blank  that  out,  will  you,  in  yellow  pencil? 

(The  witness  complies  with  counsel’s  request) 

BY  MR.  PARTRIDGE : 


Q  The  witness  is  marking  that  “5”  with  an  apos¬ 
trophe  indicating  5  feet,  is  that  correct?  A  Yes,  sir. 

Q  There  is  a  convention  here,  and  it  is  marked  4  4  New 
spill  line.”  Does  that  line  indicate  the  lower  limits  of 
the  dock  as  actually  later  constructed?  A  No.  That  has 
nothing,  so  far  as  I  know,  to  do  with  the  construction  of 
this  dock. 

Q  Now,  Mr.  Shawhan,  you  state  that  this  drawing, 
Plaintiff’s  Exhibit  No.  29-A,  shows  a  cluster  of  piles  down¬ 
stream  from  the  projected  end  of  the  bridge,  which 
214  you  say  was  not  actually  built?  A  That  is  correct 
Q  Will  you  circle  that  cluster  of  piles  with  your 

pencil? 

(The  witness  complies  with  counsel’s  request.) 

BY  MR.  PARTRIDGE:  * 

Q  That  was  never  constructed?  A  That  is  correct 

Q  Were  any  pilings  put  in  place?  A  I  cannot  re- 
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member  that  I  know  that  we  did  not  complete  it  if  we 
ever  started  to  build  it,  bat  I  am  almost  sore  we  never 
started  to  bnild  it 

•  •  •  • 

216  (Thereupon  District  of  Colombia  permit  to  Stand¬ 
ard  Oil  Company  dated  May  3,  1946,  was  marked 

“Defendant  Standard  Oil  Company’s  Exhibit  No.  1.”) 

BY  MB.  COTJBTNEY: 

Q  Showing  yon  an  exhibit  which  has  been  marked 
“Standard  Oil  Exhibit  No.  1,”  I  will  ask  you  whether  yon 
recognize  the  text  of  that  exhibit? 

THE  COURT:  Can’t  yon  submit  it  to  Mr.  Partridge 
and  ask  him  if  he  will  stipulate  that  it  was  issued  by  the 
District  of  Columbia? 

MR.  PARTRIDGE:  I  would  like  to  have  the  person 
from  the  District  down  here,  who  issued  the  permit,  so  I 
can  see  what  they  considered  and  on  what  basis  they  issued 
it 

MR.  GASCH:  The  gentleman  is  dead,  sir,  but  we  will 
produce  the  one  who  had  custody  of  it 
MR.  PARTRIDGE:  If  Mr.  Gasch  will  assure  me  there 
is  no  one — 

THE  COURT:  I  think  we  are  wasting  time  trying  to 
stipulate;  I  think  you  better  proceed. 

MR.  PARTRIDGE:  Yes,  sir. 

BY  MR.  COURTNEY: 

Q  Are  you  familiar  with  that?  A  Yes,  sir.  ' 

Q  State  whether  or  not  the  dock  was  constructed  under 
your  supervision,  the  dock  shown  on  Plaintiff’s  Ex- 

217  Mbit  29-A  and  drawings  marked  Plaintiff’s  Exhi- 
Mts  29-B  and  29-C,  in  accordance  with  the  terms  of 

this  permit.  A  Yes,  sir. 

MR.  PARTRIDGE:  If  Your  Honor  please,  I  have  a 
farther  objection  to  that  in  that  it  involves  an  opinion  of 
a  witness  on  a  matter  of  law,  wHch  he  is  not  qualified  to 
answer,  because  one  of  the  provisions  of  the  permit  that 
has  been  identified  as  Standard  Oil  Exhibit  No.  1  is  that 
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the  wharf  be  so  constructed  so  as  not  to  protrude  beyond 
the  line  of  the  existing  Martin  Wharf,  and  that  involves 
a  question  as  to  whether  the  line  goes  out  eastward  or 
goes  out  vertically  to  the  pier. 

THE  COURT:  That  is  a  matter  to  be  taken  up  later, 
but  for  the  present  I  am  admitting  the  testimony. 

BY  MB.  COURTNEY: 

Q  Now,  I  show  you  an  exhibit  which  has  been  marked 
Standard  Oil  Exhibit  No.  2.  Are  you  familiar  with  the 
text  of  that  exhibit?  A  Yes,  sir. 

(Thereupon  letter  dated  January  10, 1947,  from  the  Dis¬ 
trict  Engineer  to  W.  M.  Hillson  Company,  with  three 
sheets  attached,  was  marked  “Defendant  Standard  Oil 
Company’s  Exhibit  No.  2  for  Identification.”) 

BY  MB.  COURTNEY: 

Q  Did  you  have  that  with  you  at  the  time  and  before 
you  the  information  therein  contained  at  the  time 
218  you  were  supervising  the  dredging  operations  at 
this  site?  A  Yes,  sir. 

Q  State  whether  or  not  the  dredging  was  conducted 
in  accordance  with  the  terms  of  that  exhibit?  A  It  was 
conducted  in  accordance  with  those  terms. 

Q  And  referring  to  the  map,  which  is  the  third  page 
of  the  exhibit,  did  you  attempt  to  follow  the  outline  there 
shown  to  determine  whether  or  not  the  dredging  was  con¬ 
fined  to  the  area  there  shown? 


Q  Was  the  dredging  confined  to  the  area  shown  on 
this  third  sheet  of  the  exhibit?  A  Yes,  sir. 

MR.  PARTRIDGE :  Are  you  offering  these  in  evi¬ 
dence? 

MR.  COURTNEY:  No.  I  am  having  them  identified 
now  and  I  am  going  to  offer  them  at  a  later  time.  They 
have  been  identified  by  this  witness. 

THE  COURT:  Where  the  witness  referred  to  a  pro¬ 
jecting  line  of  another  wharf  I  think  you  would  probably 
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have  a  right  to  cross-examine  him  now  as  to  what  he 
meant  by  the  projecting  line. 

MB.  COUBTNEY :  Oh,  yes,  indeed. 

219  BY  MR.  COURTNEY: 

Q  Now,  Mr.  Shawhan,  referring  to  Plaintiff’s 
Exhibit  29- A,  and  your  testimony  respecting  the  catting 
off  of  five  feet  from  the  downstream  end  of  the  Golf  dock, 
as  shown  on  that  exhibit,  what  was  the  reason  for  catting  off 
or  not  building  the  five  feet  originally  planned?  A  Dar¬ 
ing  the  coarse  of  construction,  as  we  approached  near  the 
end  of  the  dock  in  driving  the  piles,  Standard  Oil  Com¬ 
pany  informed  me — 

•  •  •  • 

•  ••  to  cat  that  off. 

•  •  •  • 

Q  And  yon  did  cat  it  off?  A  Yes. 

Q  With  respect  to  the  location  of  the  various  items 
that  are  shown  on  Plaintiff’s  Exhibits  29- A,  29jB  and 
29-C  did  you  have;  any  surveyors  with  you  in  the  field 
whose  services  you  used  to  locate  the  various  points? 
A  The  District  Government  was  constructing  the  piers 
for  the  South  Capitol  Street  Bridge  one  block  up 

220  at  R  Street,  and  daring  the  coarse  of  construction 
we  utilized  their  surveyors  to  locate  various  points 

for  the  control  of  the  construction  of  this  dock. 

Q  And  was  the  point  on  Martin’s  wharf,  with  respect 
to  the  line  beyond  which  the  Gulf  dock  was  not  to  be  made 
to  protrude,  was  that  line  located  for  you  by  those  sur¬ 
veyors? 

MR  PARTRIDGE:  I  object  to  that,  if  Your  Honor 
please. 

THE  COURT:  Sustained. 

THE  WITNESS:  I  can’t  remember  specifically. 

MR.  COURTNEY:  That  is  alL 


Redirect  Examination  by  Counsel  for  the  Plaintiff 
BY  MR  PARTBIDGE: 

Q  Mr.  Shawhan,  I  show  yon  Plaintiff’s  Exhibit  25. 
This  document  dated  May  3,  1946,  provides  that  this  per¬ 
mit  is  issued  with  the  following  provisions: 

“1.  That  the  wharf  be  so  constructed  so  as  not  to  pro¬ 
trude  beyond  the  line  of  the  existing  ‘Martins  'Wharf.’  ” 

When  you  said  it  was  so  constructed  as  to  not  protrude 
beyond  that  line,  what  you  meant  was  that  it  was  so  con¬ 
structed  as  not  to  protrude  beyond  a  line  vertical  to  the 
pierhead  line  which  passed  very  dose  to  the  northeast 
end  of  Martin’s  Wharf,  was  it  nott  .  A  That  is  correct 


221  Cross-Exainmation  by  Counsel  for  the 
Defendant  Gulf  Oil  Corporation 


BY  MR  MAGEE: 

Q  I  understand  you  to  say  you  removed  a  five-foot 
duster  of  piles  or  didn’t  build  it,  that  is  correct,  is  it  not! 
A  That  is  what  I  remember. 

Q  In  connection  with  that  pile  did  you  have  any  dis¬ 
cussion  with  the  adjoining  property  owner,  Mr.  Martin, 
about  this  wharf  at  any  time?  A  Yes,  sir. 

Q  You  did  discuss  it  with  Mr.  Martin?  A  He  dis¬ 
cussed  it  with  me. 

222  Q  He  did?  A  Yes,  sir. 

Q  Did  you  have  some  discussion  with  reference 
to  the  location  of  these  piles?  A  I  can’t  remember  ex¬ 
actly  how  it  came  about,  but  I  was  introduced  to  Mr. 
Martin  by  Mr.  Hillson  and  he  spoke  of  his  rights,  or 
what  he  fdt  were  his  rights,  that  we  were  beginning  to 
encroach  upon  his  rights. 

I  didn’t  argue  with  Mr.  Martin  one  way  or  the  other 
or  make  any  committals. 
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I  was  advised  by  the  attorneys  for  Standard  Oil  Com¬ 
pany  how  to  proceed. 

Q  In  the  course  of  yonr  discussion  with  Mr.  Martin 
did  you  tell  him  that  the  dock  was  being  cut  off  five  feetf 
A  I  don’t  recall  that 

Q  Then  I  assume  that  after  construction  got  under 
way,  and  until  it  was  completed,  Mr.  Martin  was  informed 
of  the  construction,  that  it  was  in  view,  going  on.  Did 
he  learn  about  it?  Did  you  see  him  in  the  neighborhood 
very  many  times?  A  Mr.  Martin  visited  the  neighbor¬ 
hood  often.  I  would  see  his  car  down  there.  I  didn’t  talk 
to  Mr.  Martin  very  often. 

Q  'With  reference  to  your  own  construction  plat,  Plain¬ 
tiff’s  Exhibit  29-A  is  the  one  I  am  referring  to,  we 
223  have  some  lines  taking  off  at  right  angles  from 
the  bulkhead  to  the  pierhead  lines.  Do  you  know 
how  those  lines  came  on  the  map?  A  No,  sir. 

Q  You  yourself  didn’t  draw  them  on  there?  You  didn’t 
draw  this  map  then,  as  I  understand  it?  A  No,  sir,  I 
did  not  draw  the  map. 

Q  Did  you  have  charge  of  the  preparation  or  have 
anything  to  do  with  the  preparation  of  the  dredging  map, 
which  is  at  the  left  lower  hand  comer  of  Plaintiff’s  Ex¬ 
hibit  29-C?  A  No,  sir. 

Q  Then  you  know  nothing  about  the  placing  on  this 
map  of  the  line  captioned  “Riparian  right  line?”  A  No, 
sir. 

Q  Or  with  “New  riparian  rights  to  be  secured?”  A 
No,  sir. 

Q  You  know  nothing  about  that?  A  No,  sir. 

Q  Did  you  have  any  discussion  with  any  surveyors  of 
the  District  of  Columbia  with  reference  to  the  taking  off 
of  this  five  feet  from  the  pier?  A  I  don’t  recall  that. 

MR.  MAGEE:  That  is  all. 
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Redirect  Examination  by  Counsel  for  the  Plaintiff 
BY  MR.  PARTRIDGE: 

Q  Mr.  Shawhan,  when  did  this  work  start? 

224  A  I  can’t  remember  the  exact  date,  but  I  can  re¬ 
member  it  was  in  the  fall  of  1946. 

If  I  made  reference  to  my  files  the  contract  states  here 
the  approximate  time  that  the  work  started. 

Q  Was  it  in  November,  1946?  A  If  I  may  refer  to 
the  filet 

Q  Yes,  sir.  A  This  contract  is  dated  in  September, 
1946,  and  I  recall  that  we  gathered  material  all  during 
that  fall.  I  cannot  recall  the  exact  date  Mr.  Hillson  started 
to  drive  piling. 

•  •  •  • 

225  James  Martin, 

•  •  •  being  then  and  there  duly  sworn  by  the  Clerk  of 
the  Court,  assumed  the  witness  stand  and  testified  as 
follows: 

•  •  •  • 

226  BY  MR.  PARTRIDGE: 

Q  Yon  are  Mr.  James  Martin?  A  Yes,  sir. 

Q  And  you  live  at  3401 R  Street,  Northwest?  A  Yes, 
sir. 

Q  How  long  have  you  lived  in  the  District  of  Colum¬ 
bia,  Mr.  Martin?  A  Bom  and  raised  here. 

Q  When  were  you  bom?  A  1869,  the  12th  day  of 
October. 

Q  Mr.  Martin,  where  did  you  live  in  the  early  days 
of  your  youth?  A  Well,  I  was  bom  down  at  South 
Capitol  and  old  Georgia  Avenue — Potomac  Avenue  now 
they  call  it.  And  I  lived  around  that  neighborhood  all 
my  life  except  when  I  lived  in  Georgetown  and  on  18th 
Street,  but  I  lived  in  Washington  all  the  time. 

Q  When  you  were  a  boy  what  was  the  situation  of  Lots  7 
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and  8  near  S  Street  there  with  respect  to  whether 
227  or  not  there  was  a  wharf  there!  A  There  was 
when  my  father  and  uncle  bought  it 
Q  When  did.your  father  and  uncle  buy  it!  A  1876. 

Q  What  happened  to  that  wharf  as  time  went  on,  Mr. 
Martin!  What  happened  to  that  wharf  as  time  went  on! 
A  It  was  a  wood  wharf  and  it  decayed  and  they  had  to 
fix  it  np  all  the  time. 

Q  When  was  it  fixed  np  in  its  present  condition!  A  In 
its  present  condition  in  1931  or  1932. 

Q  Before  1931  and  1932  what  were  its  outlines  with 
relation  to  its  present  outlines!  A  Its  present  outlines! 

Q  Yes.  A  Practically  the  same,  going  right  straight 
out  into  the  river. 

•  •  •  • 

230  BY  MR  PARTRIDGE: 

Q  Mr.  Martin!  A  Yes,  sir. 

Q  Yesterday  you  testified  that  the  wharf  was  fixed 
up  in  its  present  condition  in  1931  or  *32.  A  That  is 
right 

Q  Was  it  repaired  before  that  time!  A  Yes,  sir. 

Q  When!  A  I  rebuilt  it  in  1906. 

•  •  •  • 

231  Q  What  part,  Mr.  Martin,  did  you,  yourself, 
personally  take  in  the  rebuilding  of  the  wharf  that 

took  place  in  1906!  A  Well,  yes:  I  have  taken  care — I 
superintended  it  and  I  stayed  there,  too,  and  hired  people 
to  do  it 

Q  How  long  did  it  take  to  rebuild  it!  A  Oh,  about 
maybe  two  or  three  weeks. 

Q  And  during  that  period  of  two  or  three  weeks,  Mr. 
Martin,  what  did  you  do  in  the  way  of  superintending 
the  work!  A  I  stayed  right  there  and  looked  at  it  and 
had  it  all  done  according  to  the  way  I  wanted  it;  accord¬ 
ing  to  plans. 

Q  When  it  was  rebuilt  in  1906,  was  a  part  of  it  re¬ 
built  in  S  Street!  A  Yes,  sir. 


Q  What  part  of  it  was  rebuilt  in  S  Street!  A  The 
north  fifteen  feet 

MR  MAGEE:  I  object  to  that,  if  your  Honor  please: 
It  calls  for  a  conclusion  of  law  as  to  where  the  lines  of 
S  Street  are. 

THE  COURT:  Yon  may  say:  The  line  of  S 
232  Street,  projecting  into  the  water. 

_  MR  PARTRIDGE:  Excuse  me! 

THE  COURT :  Yon  may  define  it  as  the  line  of  S  Street 
projecting  into  the  water. 

MR  PARTRIDGE:  Oh. 

THE  COURT:'  That  is  what  yon  mean,  whether  it  is 
part  of  S  Street  or  not 

MR  PARTRIDGE:  I  did  not  want  to  offer  evidence 
as  to  the  way  these  lines  that  represent  S  Street  extended. 

I  wanted  to  offer  evidence  of  the  physical  structure  of 
the  wharves,  that  one  phase  and  that  alone. 

THE  COURT:  That  of  course,  is  what  I  am  speaking 


THE  COURT :  It  seems  to  be  perfectly  plain  that  what 
yon  mean  is  the  line  of  S  Street  continued  into  the  water. 
MR  PARTRIDGE :  Continued  due  east  into  the  water. 
THE  COURT:  Yes:  That  is  what  I  tried  to  say. 


233  BY  MR  PARTRIDGE: 

Q  Describe  what  part  of  the  wharf  which  was 
north  of  the  south  line  of  S  Street,  if  extended  due  east, 
Mr.  Martin — describe  that  part  of  the  wharf. 


234  A  Well,  that  wharf  is  about  seventy  feet  wide, 
extends  out  about  one  hundred  feet  on  the  north 
side,  and  goes  straight  across  125  feet  on  the  south  side. 

Q  lam  talking  about  the  part  that  goes  into  S  Street 
A  Oh,  the  part  that  goes  into  S  Street! 


W, 
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Q  Yes,  not  the  whole  wharf,  Mr.  Martin,  just  that;  I 
just  want  yon  to  describe  that  part  that  goes  into  S  Street 
A  That  is  what  I  was  doing.  That  is  fifteen  foot 

Q  Yes.  A  North  of  Lot  8,  in  S  Street 

Q  Yes.  A  And  fifteen  feet  wide,  and  about  a  hundred 
feet  long. 

Q  Yes,  sir.  A  And  abont  sixty  feet  where  I  drove 
piles  every  five  feet  from  center  to  center,  and  capped 
it  by  timber,  two  by  six,  and  pnt  concrete  on  there  to 
abont  two  feet  high. 

Q  Now,  were  any  of  those  piles  driven  in  S  Street? 
A  Yes,  sir,  they  were. 

Q  How  many  of  those  piles,  Mr.  Martin,  were  driven 
in  S  Street?  A  Well,  sixty  feet  of  them — five  feet  apiece; 
twenty-f onr  piles — abont  thirty. 

Q  Yon  said  that  the  piles  were  capped  with  con¬ 
crete. 

235  Is  that  right?  A  That  is  right;  twelve  by  twelve 
timbers,  and  two  by  six’s  across  it,  and  concrete 
in  there,  six  foot  wide  at  the  bottom  and  it  went  np  six 
foot  high,  stepped  abont  two  feet  at  a  time. 

Q  Is  any  of  that  capping  in  S  Street,  assuming  the 
lines  go  in  the  river?  A  Yes,  sir. 

Q  How  much  of  it  is?  A  That  whole  fifteen  feet 

Q  How  did  it  happen,  Mr.  Martin,  that  yon  built  that 
portion  of  the  warf  in  S  Street,  in  1906?  A  Mr. — Com¬ 
missioner  Maher  told  me  that  if  I — 

MR.  COURTNEY  (interposing) :  I  object  to  that. 

MR.  MAGEE:  I  object;  it  is  hearsay. 

THE  COURT:  I  sustain  the  objection. 

BY  MR  PARTRIDGE: 

Q  Now,  did  anyone  suggest  to  yon  that  yon  build 
that  portion  of  the  wharf  in  S  Street? 

MR.  COURTNEY :  Objection. 

MR  MAGEE:  I  object  to  that  as  being  hearsay. 

THE  COURT:  Sustained. 


ME.  PARTRIDGE:  May  I  make  a  tender  of  proof, 
your  Honor? 

THE  COURT:  Yes. 

MB.  PARTRIDGE:  If  I  speak  low,  the  witness 
236  could  not  hear  me  anyway. 

THE  COURT :  Well,  yon  can  ask  him  a  question 
and  let  it  go  in  the  record;  I  will  not  consider  it  in  evidence. 
MR  PARTRIDGE:  As  a  tender  of  proof? 

THE  COURT:  As  a  tender  of  proof,  yes. 


BY  MR  PARTRIDGE: 

Q  Mr.  Martin,  how  does  it  happen  that  yon  bnilt  that 
part  of  the  wharf  in  S  Street  that  is  bnilt  in  S  Street? 
A  Mr.  Maher  gave  me  permission — 

MR  COURTNEY  (interposing):  We  make  the  same 
objection. 

MR  MAGEE:  The  same  objection. 

THE  COURT:  This  is  a  tender  of  proof? 

MR  PARTRIDGE:  This  is  a  tender  of  proof,  yes. 
THE  COURT:  Proceed. 

BY  MR  PARTRIDGE: 

Q  Will  yon  go  on,  Mr.  Martin?  A  Mr.  Maher  told 
me  I  did  not  have  to  dig  that  throughout;  that  was  in  S 
Street,  in  front  of  my  wharf,  but  he  would  like  to  have 
something  put  in  there  to  protect  the  dirt  from  going  into 
the  river  and  if  I  put  up  a  retainer  wall — 

Q  (interposing)  What  kind  of  a  wall?  A  A  retain¬ 
ing  wall. 

237  Q  Yes,  sir.  A  Fifteen  foot  from  my  line,  that 
I  would  have  the  privilege  of  using  it,  using  that 

wall. 

That  is  how  I  came  to  put  it  out 
I  did  not  want  it;  it  was  no  good  to  me. 

I  could  have  done  it  without  it 
Q  Who  was  Mr.  Maher?  A  Commissioner  at  the  time. 
Q  Commissioner  of  what?  A  The  District  of  Colum- 
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•  •  •  • 

THE  COURT :  So  far,  I  have  excluded  that  tender  of 
proof. 

MR.  PARTRIDGE:  Yes,  sir. 

THE  COURT:  Now,  yon  are  asking  another 

238  question  that  may  raise  a  different  question. 

MR.  PARTRIDGE:  Yes,  sir. 

THE  COURT:  Proceed. 

BY  MR.  PARTRIDGE: 

Q  Mr.  Martin,  were  plans  showing  the  outline  of  the 
wharf,  as  rebuilt  in  1906,  filed  with  the  Building  Inspector’s 
Office  of  the  District  of  Columbia?  A  At  the  time  I  put 
that  retainer  wall  around  there? 

Q  Yes,  sir.  A  No,  sir:  Mr.  Maher  gave  me  an  un-  ■ 
conditional  permit — 

MR.  COURTNEY  (interposing) :  I  object 

MR.  MAGEE :  I  object  and  I  move  that  that  go  out 

THE  COURT :  Sustained. 

BY  MR.  PARTRIDGE: 

Q  Were  any  plans  filed  anywhere,  Mr.  Martin?  A 
Yes. 

Q  Where?  A  In  the  District  Building,  the  Building 
Inspector’s  Office :  They  told  me  what  I  could  do. 

MR.  MAGEE:  The  same  objection. 

MR.  COURTNEY :  We  interpose  the  same  objection. 
THE  COURT:  The  only  question  that  I  would  admit 
there  would  be  that  plans  were  filed  there  in  order  to 
show  what  was  constructed,  without  passing  on 

239  whether  it  makes  any  difference  or  not. 

Very  welL 

•  •  •  • 

BY  MR.  PARTRIDGE: 

Q  •  •  •  What  did  the  Building  Inspector’s  Office  of 
the  District  of  Columbia  do  with  respect  to  the  approval 
or  disapproval  of  those  plans  that  were  filed?  A  They 
approved  of  them  and  superintended  it. 

Q  When  they  superintended  it,  did  they  make  any 


objection  to  that  part  of  the  wharf  which  went  into  S 
Street?  A  No,  sir;  they  approved  of  it 

MR  MAGEE:  Was  this  a  verbal  approval  or  a  writ¬ 
ten  approval  that  the  witness  is  discussing? 

It  is  difficult  for  me  to  understand  from  the  record  what 
he  means  by  “approval”. 

MR.  PARTRIDGE :  I  will  be  glad  to  answer  that  ques¬ 
tion. 

Do  you  want  to  know? 

MR.  MAGEE:  Yes. 

THE  COURT:  He  says  that  they  approved  it  . 

I  thirilr  he  should  state  how  that  approval  was  shown. 

MR.  PARTRIDGE:  Do  not  you  think  that  that  is  a 
matter  of  cross-examination  to  be  gone  into  by  Mr.  Magee? 

THE  COURT:  I  think  not  He  should  make  it 
240  dear  what  he  means  now  by  “approval”. 

BY  MR.  PARTRIDGE: 

Q  Mr.  Martin,  what  do  you  mean  by  “approval”  of 
these  plans? 

How  was  the  approval  of  these  plans  given  to  you? 
A  Why,  the  Building  Inspectors  was  on  the  wharf  nearly 
every  day  and  approved  it  as  it  went  in. 

MR.  COURTNEY:  I  note  an  objection,  your  Honor, 
and  move  to  strike  the  statement  of  the  witness. 

MR.  MAGEE:  And  I  join  in  the  objection;  that  is 
hearsay,  unless  he  shows  that  the  person  that  he  is  re¬ 
ferring  to  had  authority  to  act  for  the  Building  Inspector 
and  therefore  could  make  such  a  statement. 

I  note  an  objection  to  that 

THE  COURT:  I  overrule  the  objection. 

I  aim  not  ruling  on  the  effect  of  that  wharf  being  con¬ 
structed  there  at  alL 

MR.  MAGEE:  I  understand  that,  your  Honor. 

BY  MR.  PARTRIDGE: 

Q  Mr.  Martin,  after  Mrs.  Lottie  May  Martin,  your 
wife,  acquired  title  to  that  property,  who  managed  the' 
property  for  her?  A  I  did. 
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Q  When  yon  first  became  acquainted  with  S 
241  Street,  along  Lot  8,  there  (indicating  on  a  map), 
was  it  the  same  way  as  it  is  now  or  different?  A 

It  was  different. 

Q  Different  in  what  way,  Mr.  Martin?  A  I  filled  it 
up  about  eight  foot 

•  •  •  • 

Q  What  do  you  mean  by  saying  that  you  filled  it  up 
about  eight  feet?  A  I  filled  up  eight  feet  in  front  of  the 
two  brick  houses,  and  five  feet  down  in  toward — to  the 

wharf.  . 

The  brick  houses  had  about  eight  steps  going  up  to  the 
front  door. 

Q  What  brick  houses  do  you  mean?  A  The  two  bnck 
houses.  No.  2  and  No.  4. 

Q  Where  are  they?  A  They  are  on  Lot  8.  That  is 

the  one  abutting  on  S  Street. 

Q  Yes.  About  how  wide  a  fill  did  you  make  in  front  of 
the  brick  houses?  A  The  whole  width,  about  the  whole 
width  of  S  Street 

Q  Now,  going  down  toward  the  wharf,  what  fill 
242  did  you  put  in?  A  I  filled  in  all  along  there,  to 
bring  it  up  level  with  my  wharf. 

Q  About  how  deep?  A  Three  to  four,  five  feet,  and 
eight  feet  in  front  of  the  brick  houses. 

Q  Three  to  four  to  five  feet 

How  far  down,  Mr.  Martin?  A  That  went  across  South 
Capitol  Street,  and  three  or  four  feet  down  to  the  wharf. 

Q  And  about  how  wide  was  that  along  there?  A  The 
whole  width  of  the  street. 

Q  •  •  •  Mr.  Martin,  who  paid  for  that  part  of  the 
wharf  which  is  in  S  Street?  A  I  paid  for  it 
Q  Did  there  come  a  time  when  you  became  aware  that 
a  wharf  was  going  in  there  that  you  felt  interfered  with 
the  rights  of  lots  6,  7,  and  8?  A  Yes,  sir. 
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Q  About  when  was  that,  Mr.  Martin?  A  I  don’t  know 
the  exact  date,  but  it  was  in  ’46. 

3  Q  •  •  •  What  construction  work  on  the  wharf 
had  been  done  when  you  first  became  aware  of  it? 


A  Oh,  about  thirty  or  thirty-five  piles. 

I  happened  to  go  down  on  the  wharf  and  seen  them 
driving  piles  out  there  and  wanted  to  know  what  they 
were  driving  piles  out  there  for. 

They  told  me  that  they  were  going  to  put  a  wharf  up 
there. 

MR.  MAGEE :  I  object  to  what  they  told  him. 

MR.  PARTRIDGE:  I  am  sorry,  Mr.  Martin,  but  do 
not  tell  us  what  they  told  you. 

THE  WITNESS:  All  right 
BY  MR.  PARTRIDGE: 

Q  What  did  you  do  when  you  found  out  that  they — 
or  when  you  found  that  out,  Mr.  Martin?  A  I  got  the 
contractor  who  was  putting  the  wharf  in,  and  I  got  one 
man  from  the  Gulf  Refining  Company,  and  we  went  out 
to  the  Engineer’s  office  on  Water  Street,  out  on  First 
Street,  and  they  got  the  plans  down,  and  they  wanted 
me — the  Engineer  said  that  the  only  way  that  I  could 
stop  that  wharf  going  in  there  was  through  the  Courts, 
and  I  told  him  I  certainly  would  try  to  do  that. 

244  Q  What  did  you  do  then?  A  Then  I  got  Mr. 

Partridge  and  went  down  on  the  wharf  and  showed 
it  to  him,  and  had  him  write  letters. 

Q  What  did  you  do  after  that?  A  I  went  down  there 
and  took  a  picture  of  the  piles  that  was  in  at  that  time. 

Q  What  is  this,  Mr.  Martin  (exhibiting  a  photograph 
to  the  witness)?  A  (after  examining  the  photograph 
last  above  referred  to)  That  is  some  of  the  piles — this 
picture  was  taken  on  the  north  side  of  my  wharf,  in  S 
Street 

Q  Yes.  A  The  piles  was  in  S  Street  extended. 


Q  'And  who  took  it?  A  I  did. 

MR  PARTRIDGE :  I  offer  this  in  evidence. 

(The  photograph  in  question  was  examined  by  counsel 
for  the  defendants.) 

MR  MAGEE:  The  Gulf  Oil  Corporation  has  no  ob¬ 
jection  to  the  photograph,  your  Honor. 

MR  COURTNEY :  We  have  no  objection. 

THE  COURT:  It  will  be  admitted. 

(Thereupon  a  photograph  taken  by  the  witness  of  the 
installation  of  piles  was  marked  by  the  Clerk  of 

245  the  Court  “Plaintiff’s  Exhibit  No.  30”  and  was 
returned  to  the  Court) 

•  •  •  • 

BY  MR  PARTRIDGE: 

Q  Now,  Mr.  Martin,  after  you  had  taken  that  picture, 
did  you  go  back  and  visit  the  wharf  from  time  to  time  to 
see  what  was  going  on?  A  Yes,  sir. 

Q  How  often,  Mr.  Martin?  A  Oh,  about  every  other 
day;  every  day,  or  every  other  day. 

•  •  •  .  • 

Q  One  time  when  you  went  down  there,  Mr.  Martin, 
did  you  see  a  tug  trying  to  get  in  between  the  wharf  that 
belonged  to  the  Gulf  Oil  Corporation  and  the  fast  land? 
A  I  seen  a  tug  boat  trying  to  get  in  between  the  scows, 
the  sand  scows  and  the  wharves. 

246  Q  And  the  wharf  the  Gulf  Refining  Company 
built  in  front —  A  (interposing)  The  Standard 

Oil  Company  put  that  in. 

MR.  MAGEE:  I  object  to  that 
MR.  PARTRIDGE :  Maybe  he  had  better  answer  the 
question  again. 

THE  COURT :  He  has  answered  it  once. 

BY  MR.  PARTRIDGE: 

Q  What  did  you  do  when  you  saw  that,  Mr.  Martin? 
A  I  taken  a  picture  of  it 
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-  Q  *  What  are  these  two  picture  that  I  show  you  (hand¬ 
ing  two  photographs  to  the  witness)  t  A  (after  exam- 
in ink  the  photographs  last  above  referred  to)  That  is 
onfof  them,  and  this  is  another  one  there  *  *  *. 


247  (Thereupon  two  photographs  denominated  by 
counsel  for  the  plaintiff  as  “dock  pictures”  were 
marked  by  the  Clerk  of  the  Court  “Plaintiff’s  Exhibit  No. 
31”  and  “Plaintiff’s  Exhibit  No.  32”,  respectively,  and 
were  returned  to  the  Court) 

BY  MR.  PARTRIDGE: 

Q  Mr.  Martin,  I  show  you  a  picture  with  the  date  of 
May  4,  1947,  with  “W.  W.  Martin,  J.  M.”  on  the  back  of 
it,  and  I  will  ask  you  what  that  is  •  •  #. 


248  Q  Who  took  that  picture?  A  I  did. 

Q  That  shows  the  rear  part  of  that  vessel,  does 
it  not?  A  That  is  right;  yes,  sir. 

Q  Now,  I  show  you  another  picture,  bearing  the  same 
date,  and  with  the  same  name  and  initial  on  the  back  of 
it,  and  I  will  ask  you  if  that  is  a  picture  of  the  middle 
part  of  that  vessel  (handing  another  photograph  to  the 
witness).  A  (after  examining  the  photograph  last  above 
referred  to)  It  is,  and  the  lower  end  of  the  wharf. 

Q  I  show  you  another  photograph  bearing  the  same 
date,  with  the  same  name  and  with  the  same  initials,  and 
I  ask  you  what  it  is  (exhibiting  another  photograph  to 
the  witness).  A  (after  examining  the  photograph  last 
above  referred  to)  That  is  the  new  wharf. 

That  (indicating  on  the  photograph)  I  do  not  know 
whether  it  is  a  Standard  Oil  or  a  Gulf  Refining  Company 
vessel — it  has  no  name  on  it. 

Q  What  part  of  the  vessel  is  it?  A  From  the  bow  to 
very  near  the  stem. 

That  (indicating  on  the  photograph)  is  the  bow,  and 
there  (indicating  on  the  photograph)  is  the  stem,  away 
back  here  (indicating  on  the  photograph). 
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Q  Now,  when  were  all  three  of  these  picture  tal 
A  On  the  same  day.  \ 

(9  MR.  PARTRIDGE:  I  offer  these  in  evident 
your  Honor  please,  as  “Plaintiff’s  Exhibit  No.  ; 
Plaintiff’s  Exhibit  No.. 34”,  and  “Plaintiff’s  Exhibit 


The  picture  of  the  bow  of  the  boat  will  be  No.  35. 


(Thereupon  the  photographs  indicating  respectively  the 
stem,  the  mid-section,  and  the  bow  of  a  vessel,  as  iden¬ 
tified  by  the  witness  and  described  by  counsel  for  the 
plaintiff,  were  marked  by  the  Clerk  of  the  Court  “Plain¬ 
tiff’s  Exhibit  No.  33”,  “Plaintiff’s  Exhibit  No.  34”  and 
“Plaintiff’s  Exhibit  No.  35”,  respectively,  and  were  re¬ 
turned  to  the  Court) 

BY  MR.  PARTRIDGE: 

Q  I  show  you  four  other  pictures,  Mr.  Martin  (hand¬ 
ing  photographs  to  the  witness). 

The  first  picture  that  I  am  showing  you  now  bears  date 
November  7, 1949; 

250  The  second  picture  bears  date  December  2, 1949; 

The  third  picture  bears  no  date;  and 

The  fourth  picture  bears  date  of  September  18, 1950. 

I  ask  you  who  took  themT  A  (after  examining  the 
photographs  last  above  referred  to)  I  took  that  one  (in¬ 
dicating  one  of  the  photographs).  It  is  my  handwriting 
on  the  back. 

THE  REPORTER:  Which  photograph  is  that? 

MR.  PARTRIDGE:  The  November  7,  1949,  photo¬ 
graph. 

THE  WITNESS:  I  took  that  one. 

BY  MR.  PARTRIDGE: 

Q  And  the  December  2,  1949,  photograph?  A  That 
is  right;  I  taken  this  one. 


rf  *'.•  ,v>>-  *v 

.■  ■  i  | 

-  : 

L. 


179 


Q  And  tins  one  bearing  no  date?  A  That  is  right;  I 
taken  this  one. 

Q  And  this  other  one?  A  Yes;  I  taken  this  one  in 
September. 

Q  September  18th?  A  The  gentleman’s  name  is  not 
Son.  there,  bnt  we  used  his  camera;  he  had  a  better  camera 
than  I  did. 

I  showed  him  where  to  stand  to  take  the  picture  and  I 
stood  alongside  of  him. 

Q  Now,  this  picture —  A  (interposing)  This 
251  picture  was  taken  to  show  a  cluster  of  piles  that 
stood  at  the  end  of  my  wharves  had  disappeared; 
the  cluster  of  piles  there,  forty  feet  from  the  edge  of  the 
pier,  which  was  gone  and  there  was  no  piles  there. 

Q  You  were  there  when  the  other  man  took  the  picture 
on  September  18th?  A  I  stood  alongside  of  him  and 
showed  him  where  to  stand  to  take  the  picture. 

Q  Does  that  picture  correctly  or  incorrectly  show  the 
conditions  that  existed  at  the  time  it  was  taken?  A  It 


"  / v 


shows  exactly  the  conditions  that  existed  at  the  time  it 
was  taken. 

The  piles  was  not  there,  and  nothing  else. 

MR.  PARTRIDGE :  I  offer  those  four  pictures  in  evi¬ 
dence. 

(The  four  pictures  under  discussion  were  examined  by 
counsel  for  the  defendants.) 

MR.  MAGEE :  Will  you  number  them  in  order? 

MR.  PARTRIDGE :  The  earliest  one,  November  7, 1949, 
will  be  “Plaintiff’s  Exhibit  No.  36”; 

The  picture  of  December  2,  1949,  will  be  “Plaintiff’s 
Exhibit  No.  37”; 

The  picture  bearing  no  date  will  be  “Plaintiff’s  Ex¬ 
hibit  No.  38”;  and 

The  picture  taken  on  September  18, 1950,  will  be  “Plain¬ 
tiff’s  Exhibit  No.  39”. 


- 
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\ 

252  ME.  COUBTNEY :  I  have  one  question  wiih  re¬ 
spect  to  the  exhibit  that  yon  indicate  will  be  marked 

“Plaintiff’s  Exhibit  No.  39”,  the  one  bearing  date  Sep¬ 
tember  18, 1950,  if  I  may  ask  it  at  this  time.  V 

MR  PARTRIDGE :  Certainly.  \ 

BY  MR  COUBTNEY:  ^ 

Q  Speaking  of  that  picture  of  September  18,  1950,  Mr. 
Martin.  A  Yes,  sir. 

Q  How  far  down  the  wharf  were  yon  when  yon  took 
this  picture?  A  Around  abont  fifty  feet. 

Q  Around  abont  fifty  feet?  A  Fifty  or  sixty  feet 

•  •  •  • 

253  Q  From  the  end  of  the  wharf?  A  Yes,  sir. 

•  •  •  .  • 

(Thereupon  a  photograph  bearing  date  November  7, 
1949,  was  marked  by  the  Clerk  of  the  Court  “Plaintiff’s 
Exhibit  No.  36”  and  was  returned  to  the  Court 
Thereupon  a  photograph  bearing  date  December  2, 

1949,  was  marked  by  the  Clerk  of  the  Court  “Plaintiff’s 
Exhibit  No.  37”  and  was  returned  to  the  Court 

Thereupon  a  photograph  bearing  no  date  was  marked 
by  the  Clerk  of  the  Court  “Plaintiff’s  Exhibit  No.  38” 
and  was  returned  to  the  Court 
Thereupon  a  photograph  bearing  date  September  18, 

1950,  was  marked  by  the  Clerk  of  the  Court  “Plaintiff’s 
Exhibit  No.  39”  and  was  returned  to  the  Court) 

MR.  PARTRIDGE:  If  your  Honor  please,  while  the 
pictures  are  going  in,  I  would  like  to  offer  two  pictures 
that  all  counsel  have  initialled,  and  I  think  they  are  ad¬ 
missible  under  the  pre-trial  order  which  says  that  pictures 
initialled  by  all  counsel  may  be  admitted  without  formal 
proof. 

•  •  •  • 

254  MR  PARTRIDGE:  I  will  be  glad  to  state  for 
the  record  that  these  pictures  were  taken  on  the 

date  that  appears  on  the  back  of  them —  •  •  • 
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•  •  /•  May  6,  1950,  before  this  last  picture  of  September 
18,  1950,  which  shows  no  pile  duster  as  being  present, 
and  that,  apparently,  the  pile  duster  is  not  there  at  the 
present — what  has  happened  to  it,  of  course,  I  do  not 
know. 


MR  PARTRIDGE :  These  last  two  pictures  are  aerial 
pictures  showing  the  physical  characteristics  of  the  land 
around  the  wharf. 

THE  COURT:  They  will  be  admitted. 

255  (Thereupon  two  aerial  photographs  described  by 
counsel  for  the  plaintiff  as  showing  the  physical 
characteristics  of  the  land  around  the  wharf  were  marked 
by  the  Clerk  of  the  Court  “Plaintiff’s  Exhibits  No.  40” 
and  “Plaintiff’s  Exhibit  No.  41”,  respectively,  and  were 
returned  to  the  Court.) 


BY  MR  PARTRIDGE: 

Q  Now,  Mr.  Martin,  before  this  Gulf  Oil  Company 
wharf  was  built,  did  you  observe  vessels  coming  into  your 
wharf  and  going  out  from  your  wharf?  A  Yes,  I  have 
seen  them  coming  in  and  going  out  when  I  was  down 
there — I  did  not  stay  there  for  that  purpose. 

256  Q  And,  after  the  Gulf  Oil  Company  wharf  was 
built,  did  you  also  observe  vessels  coming  in  and 
going  out  from  your  wharf?  A  Yes,  sir. 

Q  Will  you  describe  how  easy  it  was  before  and  how 
easy  it  was  after  to  get  into  your  wharf? 

MR.  MAGEE:  I  object  to  the  form  of  the  question. 

MR.  COURTNEY:  We  object  to  the  question. 

MR  GASCH:  Objection. 

THE  COURT:  I  sustain  the  objection. 

BY  MR.  PARTRIDGE: 

Q  Will  you  tell  us  what  difference,  if  any,  that  wharf 
made  to  vessels  coming  in  and  going  out  to  and  from  your 
wharf?  A  Well,  the  sand  scow  and  the  tug  boat,  come 


up  the  river  to  go  in  and  they  would  have  to  back  around 
and  the  tng  boat  left  the  scow  go  in  and  would  go  up 
against  my  wharf,  and  they  would  catch  it  them  and 
when  it  got  out,  they  would  have  to  shove  the  scow^out 
and  the  tng  boat  would  take  it  down  the  river.  \ 

If  they  got  in  and  got  alongside,  the  scow  would 
fastened  up  to  it,  and  it  went  on  right  out  and  down  the 
river. 

MB.  -  PARTRIDGE :  I  do  not  understand  that  answer; 
especially  the  last  part  of  it. 

I  am  sorry. 

257  THE  WITNESS:  When  the  scow  came  up  in 
Smoot’s  wharf,  up  the  river,  above  my  wharf,  came 
down,  they  could  come  right  on  it  and  fasten  to  the  scow 
and  go  on  down  the  river  before  the  wharf  was  put  in 
there. 

BY  MR  PARTRIDGE: 

Q  Before  that  wharf  was  put  in  there?  A  I  do  not 
know  whether  it  was  the  Standard  or  the  Gulf,  but  the 
wharf  in  front  of  my  wharf. 

Now,  when  they  come  down  there  they  have  to  go  down 
the  river,  go  around  and  back  in  and  pull  it  out,  and  catch 
it  as  it  is  going  down  the  river,  or  get  it  while  it  is  loose 
in  the  river. 

MR  PARTRIDGE:  You  may  cross-examine,  gentle¬ 
men. 

If  your  Honor  please,  and  Mr.  Martin,  Mr.  Magee  has 
very  considerately  asked,  Mr.  Martin,  if  you  feel  well 
enough  to  continue  testifying  now  or  if  I  should  ask  the 
Court  for  a  recess  now  before  the  cross-examination. 

THE  WITNESS:  I  think  I  win  go  ahead  now. 

MR  PARTRIDGE:  He  says  he  wants  to  go  ahead. 

Thank  you,  Mr.  Magee. 

MR  MAGEE:  All  right 
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/  BY  MR  COURTNEY: 

258  Q  Mr.  Martin  (exhibiting  a  document  to  the  wit¬ 
ness)  this  is  a  duplicate  of  an  exhibit  which  has 

been  introduced  here  and  marked  “Gulf  Exhibit  No.  1  for 
identification”. 

THE  COURT :  It  has  not  been  introduced  in  evidence. 
MR.  COURTNEY:  It  has  been  marked  “Gulf  Exhibit. 
No.  1  for  identification”. 

BY  MR.  COURTNEY: 

Q  Now,  Mr.  Martin,  a  moment  ago,  you  were  speaking 
about  the  operations  going  downstream  from  the  Smoot 
property. 

Will  you  look  at  that  map  and  locate  that  property  on 
the  map?  A  (examining  the  map  referred  to)  This  is 
Smoot’s  property  here  on  the  map — 707,  on  Potomac  Ave¬ 
nue. 

That  is  on  Potomac  Avenue  and  Q  Street,  and  the  East* 
em  Branch,  and  this  (indicating)  is  the  bulkhead,  I  think, 
if  I  am  not  mistaken — I  cannot  see  very  good. 

This  is  Smoot’s  property  in  here  (indicating)  too — 
right  here  (indicating). 

MR.  PARTRIDGE:  If  your  Honor  please,  if  this  is 
an  attempt  to  further  authenticate  this  particular  map, 
I  object 

If  it  is  merely  an  attempt  to  make  use  of  the  map  to 
illustrate  the  locations  of  the  various  properties,  I  do  not 
mind. 

259  THE  COURT:  That  is  all  he  is  asking. 

THE  WITNESS :  The  tug  boats  and  sand  scows 
all  come  up  here  (indicating  on  the  map  in  question). 

BY  MR.  COURTNEY: 

Q  Now,  with  your  pencil,  Mr.  Martin,  will  you  mark 
“1”  to  indicate  the  Smoot  properties  there? 
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260  Q  All  right  Will  you  mark  the  point  Qn  this 
map  at  which  yon  say—  A  (interposing)  Co  you 

want  me  to  mark  Smoot’s?  I 

Q  Yes;  the  point  at  which  the  barges  or  sCowsXteft, 
as  yon  testified.  A  Let’s  hear  that  again.  Brother. 

Q  Mark  the  point  at  which  yon  say  the  barges  op 
scows  left,  and  abont  which  yon  were  just  testifying.  A 
When  they  came  down  to  my  wharf? 

Q  Yes.  A  This  (referring  to  “Gulf  Exhibit  No.  1 
for  identification”)  is —  . 

Q  (interposing)  That  is  the  District  of  Columbia 
property  yard  now.  A  That  is  right. 

This  is  the  triangle  (indicating),  Potomac  Avenue  and 
Q  Street,  and  the  Smoot’ property  is  there. 

Q  Mark  that  with  an  “X”.  A  (marking  the  exhibit 
in  question)  AH  right. 

This  is  the  Smoot  property  on  there. 

Q  Put  an  “S”  on  there.  A  All  right;  (marking  the 
exhibit  under  consideration). 

Q  That  is  right*  Now,  show  ns  the  point  from 

261  which  the  barges  left,  or  the  scows.  A  They  came 
down  and  took  the  empty  scows  and  came  down 

here  (indicating  on  the  exhibit  in  question). 

Q  From  what  point  did  they  leave?  A  I  do  not  know 
— any  point  in  here  where  they  unload. 

Q  Anywhere  between  the  letter  “S”  and  “X”?  A 
That  is  right. 

Q  All  right  A  Then  they  came  down  here  (indi¬ 
cating  on  the  exhibit  in  question);  this  is  South  Capitol 
Street  and  this  is  One  Half  Street 
Q  This  (indicating  on  the  exhibit)  is  S  Street — 

BY  MB,  PARTRIDGE: 

Q  (interposing)  Mr.  Martin,  look  at  that  map  once, 
please.  A  Yes. 

MR.  PARTRIDGE:'  Will  yon  spread  it  out? 

MR.  MA0EE:  He  has  all  that  he  needs  before  him. 
MR.  COURTNEY:  Take  your  time  and  be  sure  that 
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BY  MB.  COUBTNEY : 

Q  My  first  question  was  how  your  first  operation  was 
conducted,  and  how  it  is  now  conducted.  A  It  was  con¬ 
ducted,  taken  from  this  wharf — 

Q  (interposing)  From  the  point  marked  “X”?  A 
And  came  down  the  river  here,  (indicating)  and  came  in 
here  to  Martin’s  Wharf,  and  fastened  on  to  the  scow  and 
went  down  the  river. 

Now  the  procedure  is  that  they  come  down  the  river 
here  (indicating)  and  turn  around  in  here,  and  they  come 
back  in  here  (indicating)  to  get  the  scow. 

MB.  COURTNEY:  That,  of  course,  does  not  mean 
much. 

BY  MB.  COUBTNEY: 

Q  Will  you  show  us,  first,  the  point  at  which  they 
left,  say,  between  “S”  and  ‘‘X”,  and  came  directly  down 
the  stream?  A  Here  is  where  they  unload  the 
264  scow — that  is  all,  now,  the  Columbia  Sand  Wharf. 

Q  That  is  on  the  point  marked  “S”?  A  On 
the  point  marked  “S”,  the  Columbia  Sand  Wharf. 

Q  Without  any  docks  in  here  beside  the  Gulf  or  the 
Standard,  you  say  they  came  directly  down  to  Martin’s 
Wharf?  A  Yes,  they  came  directly  down  to  Martin’s 
Wharf. 

Q  Directly?  A  Directly,  when  the  Standard  Oil  Com¬ 
pany  Wharf  was  out  there,  (indicating)  and  the  Gulf  was 
out  there  (indicating). 

Q  Show  us  where  the  scows  were  moored.  A  The 
scows  were  moored  in  the  front  and  along  this  side  (indi¬ 
cating). 

Q  Will  you  mark  that  in  some  way,  with,  say,  a  double 
“X” — or  “XX”?  A  Yes,  sir;  (marking  the  exhibit  un¬ 
der  consideration). 

Q  That  is  the  location  of  the  scows  when  they  are 
moored. 

Is  that  right?  A  Yes,  sir. 

Q  Now,  formerly,  there  was  no  obstruction  to  coming 


down  and  mooring  directly — is  that  it?  A  No;  they 
could  come  down  and  connect  here  (indicating)  with  the 
scow  and  tug  boat  on  the  end,  and  go  down  the  river. 

265  Q  And  now  they  must  do  what?  A  Come  down 
to  this  point  here  (indicating)  and  turn  around 

and  shove  this  scow  out,  and  the  tug  boat  will  catch  it. 

Q  Will  you  mark  that  with  a  “Y”?  A  What? 

Q  The  point  at  which  they  must  turn  and  go  back  to 
the  tug. 

Put  another  line  on  there  and  make  a  star  out  of  it. 
A  All  right  (marking  the  exhibit  in  question. 

Q  That  is  the  only  difference  in  the  operation,  is  it, 
Mr.  Martin?  A  I  believe  that  is  about  alL 
Q  Mr.  Martin,  in  1906 — after  1906 —  A  (interposing) 
Yes,  sir. 

Q  Did  you  do  any  construction  work  on  Martin’s 
Wharf?  A  Yes,  sir. 

Q  When  was  that?  A  In  ’31  and  ’32,  somewhere 
around  there;  either  one  of  them. 

I  had  a  permit  to  build  it. 

Q  Did  you  apply  for  the  permit?  A  Yes,  sir. 

Q  Was  it  given  to  you?  A  Yes,  sir. 

266  Q  Did  you  accept  it?  A  What? 

Q  Did  you  accept  the  permit?  A  Yes,  sir.  ' 

Q  Did  you  do  the  construction  in  accordance  with  the 
terms  of  the  permit? 

MR.  PARTRIDGE:  If  your  Honor  please,  I  do  not 
think  this  is  material  but,  in  line  with  the  general  policy 
of  letting  everything  in  and  deciding  the  matter  at  the 
end  of  the  case — 

THE  COURT  (interposing) :  I  think  it  is  just  as  ma¬ 
terial  as  some  of  the  material  you  have  offered,  Mr. 
Partridge. 

I  think  this  is  a  case  on  which  the  result  will  depend, 
largely,  on  the  law  in  the  case;  it  will  be  a  matter  of  law. 
MR.  PARTRIDGE:  Yes,  sir.  - 
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THE  COURT:  There  is  no  question  of  anything  else 
entering  into  it. 

There  are  certain  facts  from  which  certain  legal  con¬ 
clusions  will  necessarily  follow,  of  course. 

Some  of  the  evidence  that  has  been  offered,  I  am  sat¬ 
isfied,  will  have  nothing  to  do  with  that  final  result.  1 
cannot  tell  yet,  and  I  am  letting  it  in,  pretty  generally. 
Proceed. 

BY  MR.  COURTNEY: 

267  Q  Mr.  Martin,  has  the  Smoot  Sand  and  Gravel 
Company  been  yonr  lessee  for  some  timet  A  I 

do  not  catch  that. 

MR.  PARTRIDGE:  I  have  no  objection  to  this  if  it 
be  considered  that  this  is  part  of  the  defendant’s  defense, 
and  if  they  make  Mr.  Martin  their  witness  for  the  purpose 
of  showing  the  lease. 

1  asked  no  questions  on  direct  examination  in  connection 
with  the  lease. 

THE  COURT:  I  think  all  of  this  bears  on  the  direct 
testimony,  although  that  specific  question  was  not  asked. 
Proceed. 

BY  MR.  COURTNEY: 

Q  Has  the  Smoot  Sand  and  Gravel  Company  been 
your  lessee  for  some  years?  A  Since  1938. 

Q  Since  1938?  A  Yes. 

Q  And  they  are  continuously  operating  at  this  point? 
A  Yes,  sir. 

Q  How  long  does  their  lease  run?  A  Their  lease  runs 
to  ’52,  or  the  Pall  of  ’5L 

Q  When  was  it  last  entered  into?  A  ’49. 

268  Q  In  1949  you  made  a  new  lease?  A  That  is 
right,  for  two  years. 

Q  For  two  years?  A  Yes. 

Q  Mr.  Martin,  is  the  whole  of  the  dock  leased  to  the 
Smoot  Sand  and  Gravel  Company?  A  Yes,  sir. 

Q  Do  they  use  the  whole  dock?  A  Yes,  they  use  it 
up  as  far  as  the  two  brick  houses. 
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BY  MR  MAGEE: 

Q  Mr.  Martin,  the  two  lots  to  the  south  of  your  lots, 
6,  7  and  8,  which  are  owned  by  your  wife,  are  owned  by 
the  Smoot  Sand  and  Gravel  Company?  A  Are 
owned — 

269  Q  (interposing)  The  two  lots.  Lots  4  and  5,  in 
Square  East  of  664,  are  owned  by  the  Smoot  Sand 
and  Gravel  Company?  A  Yes,  sir. 

Q  Is  that  correct?  A  That  is  right. 

Q  And  the  Smoot  Sand  and  Gravel  Company  lease  not 
only  covers  your  lots,  6,  7  and  8,  but  also  your  wife’s 
property  on  the  south  side  of  the  square —  A  (interpos¬ 
ing)  Yes,  sir;  on  a  separate  lease. 

Q  A  separate  lease?  A  Yes. 

Q  I  will  ask  you  this: 

Prior  to  the  construction  of  this  dock  in  the  river,  in 
front  of  your  property  as  you  described  it,  by  Standard 
Oil  Company  and  by  Gulf  Oil  Corporation,  what  rental 
did  you  get  under  your  lease  from  the  Smoot  Sand  and 
Gravel  Company?  A  $230  a  month. 

Q  That  is  for  your  lots  6,  7  and  8? 

THE  COURT:  Now— 

BY  MR  MAGEE: 

Q  (interposing)  During  the— yes,  your  Honor? 

THE  COURT:  That  would  only  go  to  the  question  of 
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income  was  derived  from  the  property  before  the  con¬ 
struction  and  after  the  construction. 

THE  COURT:  I  do  not  think  that  settles  the  question 
of  irreparable  injury  here. 

However,  go  ahead  if  there  is  no  objection. 

BY  MR  MAGEE: 

Q  I  understood  that  you  got  two  hundred  and  what 
was  it,  prior  to  the  construction  of  the  dock?  A  Prior 
to  it? 

Q  Yes.  In  1946,  the  first  part  of  the  year,  what  did 
you  get?  A  *46? 

Q  Yes,  sir.  A  $230  a  month. 

Q  And  what  did  you  get  in  ’47?  A  ’47? 

Q  Yes.  A  Smoot  would  not  give  me  any  more  on 
account  of  that  wharf  being  out  in  front  of  the  property. 

MR  COURTNEY :  I  object  to  that  testimony  and  move 
that  it  be  stricken  out. 

MR  MAGEE:  It  is  not  responsive. 

271  THE  COURT:  That  will  go  out 

THE  WITNESS :  Let’s  get  the  question  straight 

THE  COURT:  I  understand  the  basis  of  this  suit  in 
equity  is  more  a  question  of  preventing  multiplicity  of 
suits  than  it  is  for  any  other  purpose. 

Is  that  correct? 

MR  PARTRIDGE:  That  is  one  of  the  grounds  on 
which  we  invoke  the  equity  jurisdiction. 

THE  COURT :  That  is  what  I  gathered  from  the  plead¬ 
ings;  it  is  not  entirely  a  question  of  irreparable  damage, 
but  this  suit  in  equity  is  to  avoid  a  multiplicity  of  suits. 

MR.  PARTRIDGE:  We  think  there  is  a  secondary 
question  of  irreparable  injury. 

THE  COURT:  Very  well. 

BY  MR  MAGEE: 

'  Q  What  rent  did  you  get  in  ’47  for  the  three  lots,  6,  7 
and  8?  A  $230  a  month. 

Q  What  rent  did  you  get  in  ’48  for  the  three  lots,  Lots 
6,  7  and  8!  A  $330. 
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action!  A  The  only  way  I  could  stop  it  from  being 
built,  yes. 

Q  That  was  in  1946!  A  Yes.  ' 

Q  But  you  didn’t  take  any  court  action  until  a  year 
later,  did  yon!  A  We  wrote  yon  a  letter  right  there, 
when  we  come  back. 

MB.  MAGEE:  I  would  like  the  Court,  for  the  record, 
to  judicially  notice  the  filing  date  of  the  action  in  this 
case. 

THE  COURT:  The  action  was  filed  November  10, 
1047. 


277  BY  MB.  MAGEE: 

Q  As  I  understand  it,  Mr.  Martin,  yon  have 
had  a  lease  with  Smoot  all  the  way  back  to  1031,  is 
that  correct!  A  I  can’t  hear  yon. 

Q  I  am  sorry.  Yon  have  had  a  lease  on  this  prop¬ 
erty  with  Smoot  Sand  &  Gravel  Company  which  com¬ 
menced  on  the  31st  day  of  December  of  1031!  A  No, 
sir.  It  started  in  1038;  the  Capital  Materials  Company 
in  1038,  they  taken  over. 

Q  Smoot  Sand  &  Gravel  Company  took  oyer  a  1031 
lease!  A  That  is  right. 

Q  On  Lots  6, 7,  and  8!  A  That  is  right 

Q  When  yon  acquired  it!  A  That  is  right 

Q  And  yon  didn’t  acquire  it  until  1038 — -your  wife! 
A  My  wife!  1038! 

MB.  MAGEE:  I  am  sorry. 

THE  WITNESS:  I  don’t  understand  what  yon 
asked  me. 

MB.  MAGEE:  Never  mind;  I  will  withdraw  the  ques¬ 
tion.  I  think  the  record  is  dear  on  that 
BY  MB.  MAGEE: 

Q  Mr.  Martin,  may  I  ask  yon  this!  When  these 
scows  come  up  the  river  don’t  they  come  up  the  channel 
of  the  river!  A  Yes,  sir. 
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278  Q  So  that  they  don’t  come  up  within  the  pier¬ 
head  line;  they  come  up  a  considerable  distance 

out  into  the  stream?  A  That  is  right. 

Q  And  they  have  to  go  out  now  and  pass  through  the 
center  of  the  South  Capital  Street  Bridge  before  they 
dock,  as  they  come  down  the  river  to  your  property?  A 
Yes,  sir. 

Q  And  that  is  out  in  the  center  of  the  bridge,  is  that 
correct?  A  That  is  the  one  that  goes  up  to  Smoot? 

Q  Yes,  sir.  A  I  guess  so;  I  guess  that’s  about  right. 
Q  Under  the  terms  of  your  lease  with  the  Smoot  Sand 
&  Gravel  Company,  as  extended,  in  addition  to  the  rent 
Smoot  pays  the  taxes  on  your  property,  does  it  not?  A 
That  is  right. 

279  Redirect  Examination  by  Counsel  for 

the  Plaintiff 


BY  MB.  PARTRIDGE : 

Q  Mr.  Martin,  I  believe  you  said  in  your  direct  exam¬ 
ination  that  the  rent  for  1947  was  $230  from  Smoot?  A 
No,  I  didn’t  mean  that;  I  mean  $330. 

Q  And  has  that  been  the  same  for  every  year  to  and 
including  1947?  A  That  is  right,  sir. 

Q  When  after  that  dock  was  commenced,  I  mean  the 
dock  of  the  Gulf  or  Standard  Oil  Company  was  com¬ 
menced,  did  the  lease  with  Smoot  expire?  A  No,  that 
expired  to  December,  1947,  or  1946,  I  don’t 
280  know  which. 

Q  Do  you  have  the  renewal  of  the  lease  that 
took  place  after  you  saw  the  dock  going  up,  the  Gulf 
dock  going  up?  A  Yes,  I  have  a  lease. 


•  •  •  • 

Q  When  that  first  renewal  came  up  what  happened  in 
regard  to  the  amount  of  the  rent?  A  I  didn’t  catch 
that 


Q  When  the  question  of  the  renewal  of  that  lease 
came  np  what  happened  in  regard  to  the  amount  of  the 
rent,  if  anything?  A  When  I  tried  to  get  more  money — 

MR.  MAGEE:  I  object  to  that  The  lease  is  in  force 
and  effect  and  he  is  getting  the  same  amount  now  as 
he  got  then. 

THE  COURT:  I  sustain  the  objection. 

MR.  PARTRIDGE :  If  Your  Honor  please,  may  he 
answer  that  as  a  tender  of  proof,  or  may  I  tender  the 
proof  orally? 

THE  COURT :  You  may  tender  it  orally. 

MR.  PARTRIDGE :  I  make  a  tender  of  proof,  if  Your 
Honor  please,  that  the  renewal  for  the  lease  came  np  very 
shortly  after  November,  1946,  in  December,  1946, 
281  and  that  Mr.  Martin  asked  for  more  rent  and  that 
the  Smoot  Sand  &  Gravel  Company  refused  to  give 
him  more  rent,  because  of  the  existence  of  the  dock  of 
the  Gulf  and/or  Standard  Oil  Company. 

MR.  COURTNEY:  May  I  object  on  behalf  of  Stand¬ 
ard,  as  hearsay,  and  not  the  best  evidence? 

THE  COURT :  I  admit  it  only  as  a  tender  of  proof. 

MR.  PARTRIDGE:  To  make  the  dates  exact,  the 
lease  expired  December  31. 


THE  COURT:  I  think  yon  can  offer  that  lease  in 
evidence  if  yon  wish. 

MR.  PARTRIDGE:  I  don’t  wish  to  offer  it  in  evi¬ 
dence. 

MR.  MAGEE:  May  I  see  it? 

MR  PARTRIDGE :  This  is  the  extension. 

MR.  MAGEE:  That  is  what  I  understand;  I  have 
only  seen  the  original  lease. 

(Counsel  for  plaintiff  hands  document  to  counsel  for 
Gulf  Oil  Corporation.) 
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was  called  as  a  witness  for  and  on  behalf  of  the 
plaintiff  herein,  and  being  then  and  there  duly  sworn 
by  the  Clerk  of  the  Court,  assumed  the  witness  stand 
and  testified  as  follows : 

Direct  Examination  by  Counsel  for  the  Plaintiff 
BY  MB.  PARTRIDGE: 

Q  Mr.  Hillson,  did  you  bring  the  subpoena  that  was 
issued  on  you  down  with  you! 

•  •  •  • 

A  Yes,  sir. 

283  Q  What  is  your  full  name?  A  Wellington 
M.  Hillson. 

Q  What  is  your  address!  A  1300  South  Barton, 
Arlington,  Virginia. 

Q  And  what  is  your  office  address!  A  1620  2nd 
Street,  Southwest 

Q  What  business  are  you  in!  A  Pile  driving  and 
dock  building. 

Q  Does  your  business  include  dredging!  A  Yes. 

Q  How  long  have  you  been  in  that  business!  A  Oh, 
I  took  over  the  business  1  think  in  1945. 

Q  Did  you  contract  with  Standard  Oil  Company  to 
build  a  whalf  near  S  Street,  Southwest,  in  square  east 
of 664!  A  Idid. 

Q  And  to  do  some  dredging  there!  A  That  is  cor¬ 
rect 

Q  And  when  was  the  work  on  the  extension  of  the 
wharf  commenced!  A  Well,  from  my  recollection  I 
would  say  the  latter  part  of  October. 

Q  Of  what  year!  A  1946. 

Q  And  how  much  dredging  was  done  there,  Mr.  Hill¬ 
son!  A  In  yardage! 

Q  Yes,  sir.  A  I  don’t  remember  offhand. 
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Q  Will  your  records  show  how  much  was  done 
in  yardage!  A  Not  necessarily,  no. 

Q  Did  yon  bring  yonr  records  down  with  yon?  A 
All  I  have  is  the  drawing  showing  dredging  to  be  done 
and  the  soundings,  and  a  record  after  the  woik  had 
been  completed  showing  the  soundings. 

Q  Will  yon  produce  the  record  showing  the  dredging 
to  be  done  and  the  soundings  after  the  work  had  been 
completed?  A  There  is  a  drawing  dated  February  4, 
1946,  showing  the  proposed  work.  And  they  have  here 
notations  “The  area  to  be  dredged,”  and  the  existing 
bottom  at  that  time. 

MB.  PARTRIDGE :  May  the  record  show  that  this 
is  a  blueprint  of  drawing  marked  “Proposed  improve¬ 
ments  at  Standard  Oil  Company’s  wharf,  Washington, 
D.  C.,  2-446,  File  3019,  Drawing  46150,”  a  blueprint  of 
which  is  already  in  evidence? 

MB.  MAGEE :  Who  prepared  it? 

MR.  PARTRIDGE:  The  drawing  is  marked  “Stand¬ 
ard  Oil  Company  of  New  Jersey,  Service  Department, 
Construction  and  Maintenance  Division,  New  York,  New 
York.” 

BY  MR.  PARTRIDGE: 

Q  What  is  that  yon  have  in  yonr  hand,  Mr.  Hillson? 
A  That  is  a  record  of  soundings  made  May  8,  1947,  of 
the  area  that  we  dredged  in  connection  with  our 
285  work,  and  also  the  soundings  made  in  front,  of  the 
wharf. 

Q  In  other  words  that  shows  the  soundings  after 
the  dredging  work  was  completed?  A  That  is  right. 

MR.  PARTRIDGE:  I  offer  this  in  evidence  as  Plain¬ 
tiff’s  Exhibit  42  and  ask  that  it  be  characterized  as 
“Hillson  Soundings.” 


(Thereupon  the  document  characterized  as  “Hillson 
Soundings”  made  on  May  8,  1947,  was  marked  by  the 
Clerk  of  the  Court  “Plaintiff’s  Exhibit  No.  42,”  and  re¬ 
ceived  in  evidence.) 
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282  Wellington  M.  HiUson 

was  called  as  a  witness  for  and  on  behalf  of  the 
plaintiff  herein,  and  being  then  and  there  duly  sworn 
by  the  Clerk  of  the  Court,  assumed  the  witness  stand 
and  testified  as  follows : 

Direct  Examination  by  Counsel  for  the  Plaintiff 
BY  MR.  PARTRIDGE: 

Q  Mr.  Hillson,  did  you  bring  the  subpoena  that  was 
issued  on  you  down  with  yout 

•  •  •  • 

A  Yes,  sir. 

283  Q  What  is  your  full  name!  A  Wellington 
M.  Hillson. 

Q  What  is  your  address?  A  1300  South  Barton, 
Arlington,  Virginia. 

Q  And  what  is  your  office  address?  A  1620  2nd 
Street,  Southwest 

Q  What  business  are  you  in?  A  Pile  driving  and 
dock  building. 

Q  Does  your  business  include  dredging?  A  Yes. 

Q  How  long  have  you  been  in  that  business?  A  Oh, 
I  took  over  the  business  I  think  in  1945. 

Q  Did  you  contract  with  Standard  Oil  Company  to 
build  a  whalf  near  S  Street,  Southwest,  in  square  east 
of  664?  A  I  did. 

Q  And  to  do  some  dredging  there?  A  That  is  cor¬ 
rect 

Q  And  when  was  the  work  on  the  extension  of  the 
wharf  commenced?  A  Well,  from  my  recollection  I 
would  say  the  latter  part  of  October. 

Q  Of  what  year?  A  1946. 

Q  And  how  much  dredging  was  done  there,  Mr.  Hill¬ 
son?  A  In  yardage? 

284  Q  Yes,  sir.  A  I  don’t  remember  offhand. 


Q  Will  your  records  show  how  much  was  done 
in  yardage?  A  Not  necessarily,  no. 

Q  Did  yon  bring  your  records  down  with  yon?  A 
All  I  have  is  the  drawing  showing  dredging  to  be  done 
and  the  soundings,  and  a  record  after  the  work  had 
been  completed  showing  the  soundings. 

Q  Will  yon  produce  the  record  showing  the  dredging 
to  be  done  and  the  soundings  after  the  work  had  been 
completed?  A  There  is  a  drawing  dated  February  4, 
1946,  showing  the  proposed  work.  And  they  have  here 
notations  “The  area  to  be  dredged,”  and  the  existing 
bottom  at  that  time. 

MB.  PABTBIDGE:  May  the  record  show  that  this 
is  a  blueprint  of  drawing  marked  “Proposed  improve¬ 
ments  at  Standard  Oil  Company’s  wharf,  Washington, 
D.  C.,  2-4-46,  File  3019,  Drawing  46150,”  a  blueprint  of 
which  is  already  in  evidence? 

MB.  MAGEE :  Who  prepared  it? 

MB.  PABTBIDGE:  The  drawing  is  marked  “Stand¬ 
ard  Oil  Company  of  New  Jersey,  Service  Department, 
Construction  and  Maintenance  Division,  New  York,  New 
York.” 

BY  MB.  PABTBIDGE: 

Q  What  is  that  you  have  in  your  hand,  Mr.  Hillson? 
A  That  is  a  record  of  soundings  made  May  8,  1947,  of 
the  area  that  we  dredged  in  connection  with  our 
285  work,  and  also  the  soundings  made  in  front,  of  the 
wharf. 

Q  In  other  words  that  shows  the  soundings  after 
the  dredging  work  was  completed?  A  That  is  right. 

MB.  PABTBIDGE:  I  offer  this  in  evidence  as  Plain¬ 
tiff’s  Exhibit  42  and  ask  that  it  be  characterized  as 
“Hillson  Soundings.” 


(Thereupon  the  document  characterized  as  “Hillson 
Soundings”  made  on  May  8,  1947,  was  marked  by  the 
Clerk  of  the  Court  “Plaintiff’s  Exhibit  No.  42,”  and  re¬ 
ceived  in  evidence.) 
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•  •  •  • 

Cross-Examination  by  Counsel  for 
the  Defendant  Standard  OH  Company 

BY  MR.  COURTNEY: 

Q  Mr.  Hill  son,  yon  had  a  contract  with  the  Standard 
Oil  Company  for  the  performance  of  this  work?  A 
That  is  correct 

Q  Now  I  show  yon  an  exhibit  which  has  been  marked 
as  Exhibit  No.  2;  will  yon  examine  it,  please,  and  say 
whether  yon  recognize  it? 

MR.  PARTRIDGE:  That  is  for  identification,  is  it 
not? 

286  MR.  COURTNEY :  For  identification. 

MR.  PARTRIDGE:  Standard’s  Exhibit  No.  2, 
is  it,  Mr.  Conrtney? 

MR.  COURTNEY:  Yes. 

A  That  is  the  permit  that  we  used. 

BY  MR.  COURTNEY: 

Q  That  is  the  permit  that  yon  nsed?  A  Yes. 

Q  That  permit  is  on  its  face  directed  to  yon,  is  it 
not?  A  It  is. 

Q  And  how  did  yon  receive  it?  A  Well,  to  the  best 
of  my  recollection  I  imagine  it  got  it  in  the  mail. 

Q  Yon  made  formal  application  for  it,  in  behalf  of 
Standard?  A  Oh,  yes. 

Q  State  whether  or  not  the  work  abont  which  yon 
have  just  testified,  the  dredging  referred  to  in  that  docu¬ 
ment,  was  done  in  accordance  with  the  permit?  A  It 
was. 

Q  Any  deviations  from  it?  A  Not  to  my  knowledge. 
Q  I  show  yon  an  exhibit  which  has  been  marked  for 
identification  as  Exhibit  1. 

287  MR.  PARTRIDGE:  Standard’s  Exhibit  No.  1? 
MR  COURTNEY :  Standard’s  Exhibit  No.  1. 

BY  MR.  COURTNEY: 


y  And  I  ask  yon  whether  yon  recognize  that  exhibit? 
A  I  can’t  say  that  I  do. 

Q  Did  yon  have  a  permit  concerning  the  erection  of 
the' wharf?  A  We  did.  It  was  posted  on  the  property 
while  we  were  working  there. 

Q  Do  yon  have  anything  in  yonr  files  and  records 
that  would  indicate  the  text  of  that  permit?  A  No,  I 
haven’t 

Q  Bnt  yon  did  have  a  permit?  A  We  did.  . 

Q  And  did  yon  bnild  in  accordance  with  the  permit? 
A  Yes. 

Q  In  accordance  with  the  permit  which  yon  received? 
A  Yes. 

Q  Bnt  yon  simply  do  not  recognize  this  document? 
A  No,  not  in  this  form.  We  had  a  permit  posted  on 
the  site  while  we  were  working  there.  That  was  posted 
by  Standard  Oil  Company. 

Q  Mr.  EBllson,  I  show  yon  an  exhibit  which  has  bee': 
identified  here  as  Plaintiff’s  Exhibits  29- A,  B  and  C. 

Will  yon  examine  the  first  sheet  which  is  numbered 
288  A  and  say  whether  yon  recognize  that?  I  direct 
yonr  particular  attention  to  the  yellow  marking  on 
the  exhibit  A  Yes. 

Q  Do  yon  recall  whether  or  not  the  lower  five  feet 
of  the  projected  dock,  as  shown  on  that  outline,  was  or 
was  not  built?  A  It  was  not  built 

Q  On  that  exhibit,  and  marked  in  yellow,  is  a  circle, 
presumably  circling  a  duster  of  piles;  do  yon  see  that? 
A  Yes. 

Q  State  whether  or  not  those  piles  were  or  were  not 
put  in  place  at  the  point  indicated?  A  My  recollection 
is  that  pile  dolphin  was  moved  in,  in  accordance  with  the 
five  feet  taken  off  the  dock. 

Q  Moved  in?  A  Yes. 

Q.  What  do  yon  mean  by  that?  A  Well,  it  was 
moved  north. 

Q  Moved  north?  A  In  other  words  toward  the  dock. 

Q  Toward  the  dock?  A  That  is  right 


Q  And  with  those  two  exceptions  was  the  dock  con¬ 
structed  in  accordance  with  the  plan  and  layout  which 
you  have  in  your  hand,  Plaintiff’s  Exhibit  29- A? 
289  A  It  was. 

MR.  COURTNEY :  That  is  aJL 


Cross-Eaxmmation  by  Counsel  for 
the  Defendant  Gulf  OH  Corporation 


BY  MR.  MAGEE: 

Q  Who  did  you  receive  your  instructions  from,  Mr. 
Eillson,  for  the  taking  off  of  the  five  feet  of  the  dock 
which  was  not  built?  A  I  got  my  instructions  from 
Standard  Oil  Company,  namely  Mr.  Crow,  I  believe. 

Q  The  soundings  drawing,  which  has  been  character¬ 
ized  as  the  “Eillson  Soundings”  was  prepared  by  whom? 
A  I  made  those  soundings  myself  and  turned  them  over 
to  Gulf  Oil  Company. 

Q  And  on  the  basis  of  your  soundings  the  drawing 
was  made?  A  That  is  right 


Q  Did  you  accompany  Mr.  Martin  and  go  to  the 
District  Engineer’s  Office  when  the  work  was 
290.  started?  A  I  drove  him  out  there  one  day,  yes. 

Q  And  that  was  in  1946,  wasn’t  it?  A  Yes,  it 

was. 


was  called  as  a  witness  for  and  on  behalf  of  the  plain¬ 
tiff  herein,  and  being  then  and  there  duly  sworn  by  the 
Clerk  of  the  Court,  assumed  the  witness  stand  and  testi¬ 
fied  as  follows: 
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Direct  Examination  by  Counsel  for  the  Plaintiff 


BY  MB.  PABTBIDGE: 

Q  What  is  your  full  name?  A  Clara  E.  Legear. 

Q  And  you  are  employed  by  the  United  States  Gov¬ 
ernment?  A  Yes,  sir. 

Q  What  is  your  official  position  with  the 

291  United  States  Government?  A  I  am  bibliographer 
in  the  Map  Division,  library  of  Congress. 

Q  Miss  Legear,  will  you  identify  this  map?  A  It  is 
a  map  of  the  District  of  Columbia  from  the  files  of  the 
Map  Division  at  the  Library  of  Congress,  published  in 
1862  by,  I  believe,  E.  G.  Arnold,  entitled  “Topographical 
Map,  District  of  Columbia.7  * 

MB.  PABTBIDGE:  I  offer  the  map  in  evidence  for 
the  purpose  of  showing  the  existence  of  a  wharf  near 
this  square,  in  1862,  if  Your  Honor  please,  and  ask  that 
this  photostatic  copy  of  it  be  substituted  and  marked 
Plaintiff’s  Exhibit  43. 

MB.  COUBTNEY:  If  Your  Honor  please,  in  order 
to  save  the  record  more  than  anything  else,  we  object 
This  is  not  an  official  document  of  any  kind.  This  is 
some  document  that  was  prepared  by  a  civil  engineer, 
for  private  circulation,  presumably.  It  is  not  binding  on 
this  defendant 

MB.  PABTBIDGE:  It  is  pretty  old,  if  Your  Honor 
please. 

MB.  MAGEE:  I  would  like  to  interpose  an  objection. 
We  have  no  evidence  it  is  actually  a  surveyed  map;  it 
may  be  a  copy  of  something  else. 

THE  COUBT:  Are  those  the  grounds  of  the  objec¬ 
tions? 

MB.  COUBTNEY:  Yes. 

MB.  MAGEE :  Yes,  sir. 

THE  COUBT:  Then  I  overrule  the  objections. 

292  (Thereupon  a  map  entitled  “Topographical 
Map  of  .  the  District  of  Columbia,”  published  in 
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1862  by  E.  G.  Arnold,  was  marked  by  the  Clerk  of  the 
Court  “Plaintiff’s  Exhibit  No.  43”  and  received  in  evi¬ 
dence.) 

•  •  •  • 

Graver  L.  Owens 

was  called  as  a  witness  for  and  on  behalf  of  the  plain¬ 
tiff  herein,  and  being  then  and  there  duly  sworn  by  the 
Clerk  of  the  Court,  assumed  the  witness  stand  and  testi¬ 
fied  as  follows : 

Direct  Examination  by  Counsel  for  the  Plaintiff 
BY  MB.  CAMPBELL: 

Q  What  is  your  full  name!  A  Grover  L.  Owens. 
293  Q  What  is  your  address?  A  356  N  Street, 
Southwest. 

Q  What  is  your  occupation?  A  Tug  captain. 

Q  How  long  have  you  been  a  tug  captain?  A 
Somewhere  between  25  and  30  years,  I  don’t  know  ex¬ 
actly,  but  it  is  somewhere  in  the  neighborhood  of  that 
time. 

Q  By  whom  are  you  employed?  A  Smoot  Sand  & 
Gravel  Corporation. 

Q  Are  you  familiar  with  the  Gulf  Oil  Company’s, 
wharf  at  the  foot  of  S  Street?  A  Quite  so,  yes,  sir. 

Q  And  also  with  Martin’s  Wharf?  A  Yes,  sir. 

Q  Do  you  have  occasion  to  do  any  kind  of  business 
at  Martin’s  Wharf?  A  Very  often. 

Q  What  is  that?  A  Well,  we  carry  sand  and  gravel 
in  there  to  be  unloaded,  and  also  take  the  light  scows 
away  from  there,  and  we  also  sometimes,  when  the  Stand¬ 
ard  Oil  Company  is  busy  and  there  is  a  tanker  there  un¬ 
loading,  we  have  to  load  our  oil  tank  down  to  the  Capital 
Wharf,  have  to  load  it  with  trucks.  I  had  occasion  to 
put  one  in  there  yesterday. 


Q  How  do  yon  get  scows  into  Martini  Wharf 
294  since  the  Gnlf  wharf  was  built,  the  extension?  A 
Ton  have  to  come  down  the  stream  and  then 
ronnd — to  come  head  np. 

Q  And  how  wide  a  space  is  there  between  the  Gnlf 
wharf  and  Martin’s  Wharf?  A  I  wonid  say  about  40 
feet 

Q  Do  yon  have  any  difficulty  getting  in  with  a  scow? 
A  Yes,  yon  do,  and  when  the  wind  is  blowing  and  bad 
weather  yon  have  to  maneuver  in  there  right  carefully. 

Q  Would  yon  say  it  is  more  difficult  than  it  was  be¬ 
fore  the  wharf  was  bnilt?  A  Very  much  so. 


Q  I  show  yon  a  picture  marked  Plaintiff’s  Exhibit 
No.  40  and  ask  yon  if  yon  recognize  that?  A  Yes,  sir, 
I  do,  very  welL 

Q  What  is  it?  A  This  is  the  Standard  wharf.  This 
is  the  Gnlf  wharf.  And  this  in  here  is  Martin’s  wharf 
(indicating). 


295  Q  I  will  show  yon  this  picture  marked  Plain¬ 
tiff’s  Exhibit  No.  39  and  ask  yon  if  yon  recognize 
that?  A  Very  well,  yes,  sir.  I  had  that  condition  to 
contend  with  yesterday,  exactly  as  that  picture  is. 

Q  Did  yon  have  occasion  to  go  to  Martin’s  wharf 
yesterday?  A  Yes,  sir.  The  conditions  were  the  same 
as  that  picture  shows  now. 

Q  The  same  boat?  A  The  same  boat  was  laying 
there  yesterday  and  I  had  to  go  around  this  boat  stem 
and  bring  the  oil  barge  and  tug  boat  np  between  Martin’s 
wharf  and  that  oil  ship. 

Q  Does  the  tide  have  any  effect  upon  your  getting  in 
there?  A  No,  not  . a  great  deal,  not  on  the  face  of  the 
dock.  At  times  we  also  land  on  the  lower  side  of  the 
dock.  Of  course  there  is  a  little  difficulty  on  the  side 
of  the  dock  at  dead  low  tides,  but  on  the  face  of  the 
dock  the  tide  don’t  interfere  with  ns  but  very  little. 
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Q  There  are  some  piles,  I  think  yon  call  it  a  dolphin? 
A  Yes,  that  is  correct 

Q  What  is  the  pnrpose  of  that?  A  That  is  to  make 
the  ship  fast  to  that  oil  tanker;  that  if  what  is  called  a 
dolphin  pile  but  that  bunch  of  piles  is  not  there  now; 
they  have  been  broke  down. 

296  That  bunch  of  piles,  as  you  will  notice  in  this 
picture,  the  stem  line  from  this  oil  ship  is  made 

fast  up  dose  to  the  dock,  whereas  when  this  bunch  of 
dolphins  was  out  there  their  stem  line  is  on  this  bunch 
of  dolphins  instead  of  up  here  (indicating). 

When  they  are  leaving  there  they  have  to  turn  all  the 
way  around;  they  are  laying  head  up  now,  they  use 
this  stem  line  on  this  bunch  of  dolphins  to  turn  around 
on  so  that  is  what  broke  those  down.  Whether  they  are 
going  to  replace  them  I  don’t  know.  They  are  working 
on  the  pier  now. 

Q  Do  you  know  whether  a  larger  boat  than  you  oper¬ 
ate  could  get  in  that  space?  A  Very  little  larger. 

Q  How  large  a  boat  do  you  operate?  A  She  is  only 
about  50  feet  long.  Most  of  the  time  we  go  in  there  we 
have  a  sand  scow  alongside  of  us.  That  is  the  only  way 
we  can  get  in,  and  when  you  go  in  alongside  the  width 
of  the  sand  scow  and  the  tugboat  you  have  very  little  left 

•  •  •  • 

Cross-Examination  by  Counsel  for  the  Defendant 
the  Standard  OH  Company 

BY  MB.  COURTNEY: 

Q  Captain,  before  this  Gulf  dock  was  constructed, 
as  shown  in  these  pictures,  Plaintiff’s  Exhibits  40 

297  and  41,  how  did  you  go-  into  the  Martin  dock?  A 
Before  the  last  change  was  made  in  the  oil  dock 

you  had  plenty  of  room  to  come  right  alongside  the 
face  of  the  dock,  and  swerve  in  and  land  your  boat  and 
scow  to  Martin’s  dock  head  down. 
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Q  If  Martin's  wharf  had  been  built  ont  to  the  pier¬ 
head  line— yon  know  the  location  of  that  line—  A  Yes, 


Q  It  would  be  still  easier,  would  it  not,  to  dock?  A 
Yes,  it  would  be  easier  to  dock,  bat  with  your  scow,  or 
whatever  yon  had  there  to  onload  or  to  load,  that  would 
be  in  the  way,  that  would  be  outside  of  the  face  of  the 
oil  dock. 

Q  Nevertheless  you  could  moor  against  a  dock  built 
out  to  the  pierhead  line  much  easier  than  one  built  as 
Martin’s  wharf,  could  yon  not?  A  Yes,  but  the  oil  pier 
now  overlaps  Martin’s  wharf  so  they  couldn’t  very  well 
build  that  out  to  the  pierhead  line  without  removing,  part 
of  the  oil  dock. 

Q  Don’t  you,  in  your  operations  on  the  river,  custo¬ 
marily  have  to  contend  with  wharves  that  people  build 
in  front  of  their  property?  A  Well,  very  seldom. 

Q  What  do  you  do  when  you  meet  a  wharf  that 
298  someone  has  built  in  front  of  his  property?  A 
Well,  we  have  to  maneuver  around  it  as  best  we 
can,  as  we  do  in  those  conditions. 

Q  That  is  what  you  are  doing  at  Martin’s  wharf?  A 
That  is  right 

Q  There  is  nothing  unusual  about  that,  is  there?  A 


Q  Captain,  before  this  South  Capital  Bridge  was  built, 
as  shown  in  Plaintiff’s  Exhibit  41,  you  had  the  free  use 
of  the  stream,  didn’t  you?  A  That  is  right 
Q  And  now  that  there  are  piers  and  other  obstruc¬ 
tions  in  the  river  what  do  you  have  to  do?  A  We  can 
come  between  most  any  of  the  piers.  We  can  come  down 
pretty  well  the  same  direction  that  we  did  before,  right 
down  by  the  face  of  the  oil  dock.  We  don’t  have  to  use 
the  center  spans. 

299  Q  But  you  merely  go  around  the  spans?  A 
We  have  to  now  in  order  to  get  room  to  round-to. 
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Q  That  hasn’t  interrupted  your  work,  has  it?  A 
Well,  it  delays  you  a  little  while;  takes  a  little  longer. 

Q  That  is  part  of  operating  your  tug,  isn’t  it,  Cap¬ 
tain?  A  Yes. 

MR.  COURTNEY:  May  the  record  show  I  was  re¬ 
ferring,  in  the  examination  of  the  witness,  to  Plaintiff’s 
Exhibits  40  and  41. 

THE  COURT:  Yes. 

•  •  •  • 

Cross-Examination  by  Counsel  for 
•  the  Defendant  Gulf  Oil  Corporation 

BY  MR.  MAGEE: 

Q  Captain,  there  was  dredging  done  in  this  area  at 
the  time  the  dock  of  the  Gulf  Company  was  extended, 
was  there  not?  A  I  think  there  was,  yes,  sir. 

Q  And  as  a  tug  captain  you  like  to  have  deep  water 
under  your  boat  when  you  come  by  and  moor  against 
these  docks,  particularly  when  they  are  near  shore  docks? 
A  When  we  have  deep  water  it  is  better  for  us,  but  we 
don’t  draw  much  water. 

Q  As  a  tug  captain  wouldn’t  you  consider 

300  dredging  an  aid  to  navigation?  A  Yes. 

•  •  •  • 

301  Margareth  Jorgenson 

was  recalled  as  a  witness  for  and  on  behalf  of  the 
plaintiff  here,  and  having  been  previously  duly  sworn 
by  the  Clerk  of  the  Court,  assumed  the  witness  stand 
and  testified  further  as  follows : 

Direct  Examination  by  Counsel  for  the  Plaintiff 

BY  MR.  PARTRIDGE: 

Q  Miss  Jorgenson,  you  have  been  previously  sworn 
and  you  have  testified  in  this  case?  A  Yes,  sir. 

Q  Since  the  last  time  you  testified  have  you  found 


records  in  your  office  regarding  two  surveyors  coming 
over  from  the  District  of  Columbia  surveying  office  and 
using  the  records  that  are  now  in  Archives!  A  Yes,  I 
have. 

ME.  MAGEE:  I  object  to  this  as  incompetent,  irrele¬ 
vant  and  immaterial  to  any  issue  we  have  in  this  case. 

THE  COUBT:  I  can’t  tell  what  the  purpose  of  it  is 
yet  Proceed. 

THE  WITNESS:  Yes,  I  have. 

BY  MB.  PABTBIDGE: 

Q  When  did  it  occur  and  how  frequently?  A  I 
couldn’t  telL  I  brought  samples,  some  of  about 
302  *97  or  %8,  but  within  a  year’s  span,  but  that  had 

occurred  much  earlier. 

We  have  a. record  showing  that  in  1871  under  Babcock’s 
regime— Babcock  was  Commissioner  of  Public  Buildings 
and  Grounds— the  .Surveyor’s  Office  copied  14  volumes  of 
the  records  of  the  Commissioner  of  Public  Buildings  and 
Grounds. 

MB.  COURTNEY :  I  submit  that  is  entirely  immaterial 
to  this  issue. 

THE  COUBT :  I  can’t  see  its  materiality  at  all. 

MB.  PABTBIDGE :  If  Your  Honor  please,  I  under¬ 
stood  the  basis  of  the  objection  by  the  defendants  to  the 
records  that  are  now  in  Archives  was  that  they  properly 
should  be  in  the  Surveyor’s  Office,  and  consequently  were 
not  admissible  here. 

THE  COUBT :  Just  a  minute.  I  have  admitted  them 
myself.  I  don’t  see  much  need  in  going  into  it  before  me. 


MB.  PABTBIDGE:  If  Your  Honor  please,  I  offer 
these  certified  copies  of  these  documents  that  were  men¬ 
tioned  by  Mr.  Holmes  in  his  testimony,  showing  that  Mr. 
Henry  B.  Looker,  who  was  the  Surveyor  of  the  District 
of  Columbia  on  January  22,  1898,  contended  that  these 
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records  that  are  in  the  Archives  Office  should  he  in 

303  the  Surveyor’s  Office  because  they  were  original 
land  records  in  the  District  of  Columbia,  and  show¬ 
ing  that  a  Bill  No.  S.  2725  was  introduced  to  the  56th 
Congress,  1st  Session,  to  transfer  to  the  office  of  the 
Surveyor  of  the  City  of  Washington,  District  of  Colum¬ 
bia,  all  records,  plats,  maps,  surveys,  books,  agreements, 
paper  and  other  data  now  in  the  Office  of  the  Chief  of 
Engineers,  who  was  in  that  chain  described  by  Mr. 
Holmes,  coming  up  from  the  original  Commissioners;  and 
that  Colonel  Bingham,  who  was  then  in  the  Office  of  the 
Chief  of  Engineers,  filed  a  report  on  that  bill  dated 
March  6,  1900,  in  which  he  contended  that  they  were 
original  land  records  and  that  the  Government  should 
have  them  in  those  archives  files,  and  in  which  he  con¬ 
tended  that  Section  7  of  the  Act  of  1809  did  not  require 
the  Surveyor  to  have  those  records  on  hand  because  of 
the  fact  he  was  a  subordinate  of  the  United  States  Sur¬ 
veyor,  rather  than  an  independent  entity. 

MB.  MAGEE :  I  renew  my  objection. 

MB.  COUBTNEY :  We  renew  our  objection  to  this  as 
to  the  testimony  relating  to  them. 

THE  COURT :  I  sustain  the  objection. 

MR.  MAGEE :  Thank  you.  Your  Honor. 

THE  COURT:  You  can  make  it  as  an  offer  of  proof, 
if  you  wish,  but  I  sustain  the  objection. 

MR.  PARTRIDGE:  I  understood  Your  Honor  to  ad¬ 
mit  the  report  the  other  day. 

304  MR.  MAGEE:  No,  sir. 

THE  COURT:  My  recollection  is  that  I  did 
not.  If  I  did,  I  think  I  committed  error  in  doing  so. 

MR.  PARTRIDGE:  May  they  be  marked  for  identi¬ 
fication  as  Plaintiff’s  Exhibit  44T 

THE  COURT:  Very  well. 

(Thereupon  certified  copies  of  documents  mentioned  by 
Oliver  W.  Holmes  in  his  testimony  were  marked  by  the 
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Clerk  of  the  Court  “Plaintiff’s  Exhibit  No,  44  for  Identi¬ 
fication.”) 

MB.  PARTRIDGE : 


If  Tour  Honor  please,  I  offer  in  evidence  certified 
copies  of  the  documents  in  our  chain  of  title. 

MB.  MAGEE:  May  it  please  the  Court,  I  think  we 
can  shorten  this.  It  is  purely  redundant.  We  have  al¬ 
ready  stipulated  Plaintiff’s  title,  and  why  Your  Honor 
has  to  take  every  deed  that  comes  down  from  the  Re- 
division,  I  don’t  know.  I  thought  we  saved  time  in 
doing  this. 

MB.  PARTRIDGE :  My  conception  is,  in  order  to  take 
advantage  of  the  certificate  of  allotment  from  the 
305  Commissioners — 

THE  COURT:  Do  you  want  to  trace  it  down 
from  the  original  grant  to  the  present  time? 

MR.  PARTRIDGE:  Yes,  trace  the  chain  to  Lots  7 
and  8  only,  because  those  are  the  only  two  lots  involved 
here. 

THE  COURT :  From  what  time? 

MR.  PARTRIDGE :  From  the  time  when  James  Earle 
and  David  Ross,  who  were  listed  in  the  book  of  the  Re¬ 
division  of  Squares  as  being  the  lot  owners  in  Carrolls- 
burgh,  who  received  these  lots  in  exchange,  from  that 
time  and  from  those  lot  owners  down  to  the  present 
time. 

THE  COURT:  Can’t  we  stipulate  that  the  plaintiff 
is  the  successor  in  title  from  those  two  parties  whom  you 
mentioned? 

MR.  MAGEE:  It  has  been  so  stipulated  at  the  pre¬ 
trial,  Your  Honor. 

MR.  COURTNEY :  It  has  been  stipulated. 

THE  COURT :  That  is  all  that  is  necessary.  You  can 
reserve  it  but  I  think  it  is  wholly  unnecessary. 

MR.  PARTRIDGE:  If  Your  Honor  please,  I  offer  in 
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records  that  are  in  the  Archives  Office  should  be  in 

303  the  Surveyor’s  Office  because  they  were  original 
land  records  in  the  District  of  Columbia,  and  show¬ 
ing  that  a  Bill  No.  S.  2725  was  introduced  to  the  56th 
Congress,  1st  Session,  to  transfer  to  the  office  of  the 
Surveyor  of  the  City  of  Washington,  District  of  Colum¬ 
bia,  all  records,  plats,  maps,  surveys,  books,  agreements, 
paper  and  other  data  now  in  the  Office  of  the  Chief  of 
Engineers,  who  was  in  that  chain  described  by  Mr. 
Holmes,  coming  up  from  the  original  Commissioners ;  and 
that  Colonel  Bingham,  who  was  then  in  the  Office  of  the 
Chief  of  Engineers,  filed  a  report  on  that  bill  dated 
March  6,  1900,  in  which  he  contended  that  they  were 
original  land  records  and  that  the  Government  should 
have  them  in  those  archives  files,  and  in  which  he  con¬ 
tended  that  Section  7  of  the  Act  of  1809  did  not  require 
the  Surveyor  to  have  those  records  on  hand  because  of 
the  fact  he  was  a  subordinate  of  the  United  States  Sur¬ 
veyor,  rather  than  an  independent  entity. 

MB.  MAGEE :  I  renew  my  objection. 

MB.  COUBTNEY :  We  renew  our  objection  to  this  as 
to  the  testimony  relating  to  them. 

THE  COURT :  I  sustain  the  objection. 

MB.  MAGEE :  Thank  you.  Your  Honor. 

THE  COURT:  You  can  make  it  as  an  offer  of  proof, 
if  you  wish,  but  I  sustain  the  objection. 

MR.  PARTRIDGE:  I  understood  Your  Honor  to  ad¬ 
mit  the  report  the  other  day. 

304  MR.  MAGEE : '  No,  sir. 

THE  COURT:  My  recollection  is  that  I  did 
not.  If  I  did,  I  think  I  committed  error  in  doing  so. 

MR.  PARTRIDGE:  May  they  be  marked  for  identi¬ 
fication  as  Plaintiff’s  Exhibit  44 1 

THE  COURT:  Very  well. 

(Thereupon  certified  copies  of  documents  mentioned  by 
Oliver  W.  Holmes  in  his  testimony  were  marked  by  the 
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Clerk  of  the  Court  “Plaintiff's  Exhibit  No,  44  for  Identi¬ 
fication.”) 

MR.  PARTRIDGE: 


If  Your  Honor  please,  I  offer  in  evidence  certified 
copies  of  the  documents  in  our  chain  of  title. 

MR.  MAGEE:  May  it  please  the  Court,  I  think  we 
can  shorten  this.  It  is  purely  redundant.  We  have  al¬ 
ready  stipulated  Plaintiff’s  title,  and  why  Your  Honor 
has  to  take  every  deed  that  comes  down  from  the  Re¬ 
division,  I  don’t  know.  I  thought  we  saved  time  in 
doing  this. 

MR.  PARTRIDGE :  My  conception  is,  in  order  to  take 
advantage  of  the  certificate  of  allotment  from  the 
305  Commissioners — 

THE  COURT:  Do  you  want  to  trace  it  down 
from  the  original  grant  to  the  present  time? 

MR  PARTRIDGE:  Yes,  trace  the  chain  to  Lots  7 
and  8  only,  because  those  are  the  only  two  lots  involved 
here. 

THE  COURT :  From  what  time? 

MR.  PARTRIDGE:  From  the  time  when  James  Earle 
and  David  Ross,  who  were  listed  in  the  book  of  the  Re¬ 
division  of  Squares  as  being  the  lot  owners  in  Carrolls- 
burgh,  who  received  these  lots  in  exchange,  from  that 
time  and  from  those  lot  owners  down  to  the  present 
time. 

THE  COURT:  Can’t  we  stipulate  that  the  plaintiff 
is  the  successor  in  title  from  those  two  parties  whom  you 
mentioned? 

MR.  MAGEE:  It  has  been  so  stipulated  at  the  pre¬ 
trial,  Your  Honor. 

MR.  COURTNEY :  It  has  been  stipulated. 

THE  COURT :  That  is  all  that  is  necessary.  You  can 
reserve  it  but  I  think  it  is  wholly  unnecessary. 

MR.  PARTRIDGE:  If  Your  Honor  please,  I  offer  i  l 
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evidence  the  complaint  in  the  case  of  United  States  vs. 
Groen  and  ask  that  for  that  complaint  the  printed  copy 
which  is  contained  in  Volume  1  of  the  Joint  Appendix, 
in  the  case  of  United  States  of  America  vs.  Lottie  May 
Martin,  and  others,  be  substituted  as  Plaintiffs  Ex¬ 
hibit  45. 

306  MB.  COUBTNEY:  Of  course  we  object;  that 
is  entirely  incompetent  It  is  not  binding  on  the 

defendant,  Standard  Oil,  in  any  event 
THE  COUBT :  I  can’t  see  offhand  that  it  is. 

MB.  COUBTNEY:  It  doesn’t  tend  to  prove  or  dis¬ 
prove  any  issue  in  this  case.  It  is  entirely  immaterial 
MB.  PABTBIDGE:  If  Your  Honor  please,  the  Act 
of  1912,  under  which  that  suit  was  brought,  is  appended 
to  the  complaint — a  printed  copy  of  it — that  provides — 
THE  COUBT:  If  you  want  to  let  me  have  that 
printed  copy  it  is  not  necessary  to  introduce  a  copy  of 
an  Act  of  Congress. 

MB.  PABTBIDGE:  I  wanted  to  argue,  though,  that 
this  Act  of  Congress  provides  that  publication  shall  be 
made  against  all  the  world,  citing  all  persons  who  have 
any  interest  in  this  property  to  appear,  and  that  the 
final  decree  should  be  binding  upon  all  the  world.  That 
is  a  characterization  of  it;  it  is  considerably  longer,  but 
that  is  the  substance  of  what  the  Act  of  Congress  pro¬ 
vides. 

Consequently  my  contention  is  that  that  Act  bars  every 
one  from  claiming  an  interest  in  this  property;  and  sec¬ 
ondly,  that  if  Standard  Oil  and  Gulf  Oil  are  claiming 
under  the  United  States,  they  were  a  party  for  that 
reason,  too,  because  they  were  in  privity  with  the  United 
States,  if  they  are  claiming  by  reason  of  permits 

307  granted  by  the  United  States  they  were  in  privity 
with  the  United  States  who  was  a  party  to  that 

action. 

THE  COUBT:  And  the  publication  is  to  be  followed 
up  by  proof  of  publication? 


MR.  PARTRIDGE:  I  planned  to  follow  that  up  by 
showing  the  publication  and  proof  of  publication  in  the 
file. 

THE  COURT:  I  am  inclined  at  present  to  admit  it 

MR.  COURTNEY :  Well,  our  objection  has  been  made. 

I  would  like  it  to  appear  in  the  record  that  our  ob¬ 
jection  is  to  that  part  of  it  which  refers  to  the  com¬ 
plaint  which  refers  to  the  Act  of  Congress;  that  was  not 
mentioned  in  the  first  instance. 

MR.  MAGEE :  For  the  record,  I  join  in  those  ob¬ 
jections. 

MR.  PARTRIDGE :  I  don’t  understand. 

THE  COURT :  I  don’t  either. 

MR.  COURTNEY:  I  understood  the  complaint  was 
tendered  as  an  offer  of  proof  and  then  subsequently  ref¬ 
erence  was  made  to  the  Act  of  Congress,  and  I  presume 
reference  was  made  to  soma  supposed  publication — 

MR.  PARTRIDGE:  I  am  about  to  offer  the  proof 
of  publication. 

MR.  COURTNEY :  If  I  have  anticipated,  I  am  sorry. 

THE  COURT:  I  feel  there  is  no  question  as  to  the 
substitution  of  the  printed  copy  for  the  original? 

MR.  COURTNEY:  No. 

308  MR.  MAGEE:  Oh,  no,  we  make  no  such  ob¬ 
jection.  Our  objection  goes  generally  to  the  in¬ 
competency,  irrelevancy  and  immateriality  oY  it. 

THE  COURT:  I  will  not  admit  objections  of  that 
kind.  I  must  know  what  you  are  objecting  to,  Mr. 
Magee. 

MR.  MAGEE:  I  will  state  it  for  the  record.  Your 
Honor. 

Our  contention,  in  so  far  as  this  Martin  case  is  con¬ 
cerned,  is  that  that  was  a  suit  trying  title,  title  in  effect 
to  the  uplands,  and  there  is  no  adjudication  in  it  per¬ 
taining  to  anything  beyond  the  bulkhead  lines,  and  there¬ 
fore  we  think  it  is  irrelevant  to  anything  beyond  the 
bulkhead  lines. 
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THE  COURT:  1  haven’t  gone  into  that  part  of  it 
yet,  bnt  for  the  present  I  will  admit  it  I  may  find  it 
immaterial  later. 

(Thereupon  complaint  in  the  case  of  United  States  vs. 
Groen,  as  contained  in  Joint  Appendix,  Volume  1,  in 
Cases  Nos.  9781  and  9782  in  the  United  States  Court  of 
Appeals  (U.  S.  vs.  Martin),  was  marked  by  the  Clerk  of 
the  Court  “Plaintiff’s  Exhibit  No.  45,”  and  received  in 
evidence.) 

MR.  PARTRIDGE:  The  next  document  I  offer  is  the 
order  of  publication  in  that  suit — 

THE  COURT:  What  do  the  printed  copies  contain? 

MR.  PARTRIDGE:  They  don’t  contain  this  order  of 
publication. 

THE  COURT:  Very  well. 

309  MR.  PARTRIDGE:  It  is  a  copy  of  the  com¬ 
plaint  and  a  copy  of  most  of  the  other  documents. 

THE  COURT:  Very  well;  I  will  admit  that,  then. 
And  I  take  it  you  object  to  that? 

MR.  COURTNEY :  Yes,  Your  Honor. 

MR.  MAGEE :  Same  objection. 

MR.  COURTNEY:  It  is  not  binding  on  this  defend¬ 
ant;  no  service  was  ever  made  on  this  defendant. 

THE  COURT :  It  may  or  may  not  be. 

(Thereupon  order  of  publication  as  contained  in  Vol¬ 
ume  1,  Joint  Appendix,  in  Cases  Nos.  9781  and  9782  in 
the  U.  S.  Court  of  Appeals  was  marked  by  the  Clerk 
of  the  Court  “Plaintiff’s  Exhibit  No.  46,”  and  received 
in  evidence.) 

MR.  PARTRIDGE:  The  next  document  I  offer  is 
proof  of  publication  in  the  Evening  Star,  which  proof 
is  by  affidavit  dated  March  26,  1913. 

THE  COURT:  I  will  admit  that  I  take  it  the  de¬ 
fendants  will  object  to  all  this  line  of  testimony. 

MR.  COURTNEY:  Yes,  sir.  . 

MR.  GASCH :  For  the  Tecord,  yes. 


213 


MB.  MAGEE :  Yes,  sir,  Your  Honor. 

(Thereupon  proof  of  publication  in  Evening  Star,  as 
contained  in  Joint  Appendix,  Volume  1,  in  Cases  Nos. 
9781  and  9782,  in  U.  S.  Court  of  Appeals,  was  marked 
by  the  Clerk  of  the  Court  “Plaintiff’s  Exhibit  No.  47,” 
and  received  in  evidence.) 

310  MB.  PARTRIDGE :  The  next  document  I  offer 
is  proof  of  publication  in  the  Washington  Law 
Reporter,  which  is  made  by  affidavit  dated  April,  1913. 

THE  COURT:  Very  well. 

MB.  PARTRIDGE:  That  will  be  Plaintiff’s  Exhibit 
No.  48. 

(Thereupon  proof  of  publication  in  the  Washington 
Law  Reporter,  affidavit  dated  April,  1913,  as  contained 
in  Joint  Appendix,  Volume  1,  in  Cases  Nos.  9781  and 
9782,  in  United  States  Court  of  Appeals,  was  marked 
by  lie  Clerk  of  the  Court  “Plaintiff’s  Exhibit  No.  48,” 
and  received  in  evidence.) 

MR.  PARTRIDGE:  I  take  it,  if  Your  Honor  please, 
that  the  opinion  of  Judge  Letts  need  not  be  offered  in 
evidence  inasmuch  as  it  is  reported  in  Federal  Supple¬ 
ment —  ' 

THE  COURT :  Yes,  I  have  already  read  it,  so 
whether  it  is  in  evidence  or  not  I  will  consider  his  views. 

MR.  PARTRIDGE:  The  next  offer  is  the  Findings 
of  Fact  and  Conclusions  of  Law. 

THE  COURT:  Aren’t  they  set  out  in  the  printed 
copies! 


MR.  PARTRIDGE:  Yes,  they  are. 

THE  COURT:  I  will  admit  the  printed  copies  for 
what  they  contain,  in  lieu  of  the  originals. 

I  think  Mr.  Magee  has  already  let  me  read  part  of 
that,  even  if  it  is  inadmissible. 

MR.  MAGEE :  Yes,  Your  Honor. 

311  MR.  PARTRIDGE:  They  are  in  the  printed 
record  at  page  114  to  and  including  page  117. 
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MB.  MAGEE :  May  I  have  a  check  with  yon  on  these 
numbers? 

MB.  PABTB1DGE:  Yes,  sir. 

MB.  MAGEE :  Plaintiff’s  Exhibit  45  is  the  complaint? 
MB.  PABTBIDGE:  That’s  right. 

MB.  MAGEE:  Plaintiff’s  Exhibit  46  is  the  order  of 


publication. 

MB.  PABTBIDGE:  Bight 

MB.  MAGEE :  Plaintiff’s  Exhibit  47  is  the  first  proof 
of  publication? 

MB.  PABTBIDGE:  Yes. 

MB.  MAGEE :  Plaintiff’s  Exhibit  48  is  the  second 


proof  of  publication,  and  this  is  Plaintiff’s  Exhibit  49? 

MB.  PABTBIDGE:  Yes,  sir;  pages  114  to  117  will  be 
Plaintiff’s  Exhibit  49;  that  is  the  conclusions  of  law. 

(Thereupon  Findings  of  Fact  and  Conclusions  of  Law, 
as  contained  in  pages  114  to  117,  inclusive,  in  Joint  Ap¬ 
pendix,  Volume  1,  Cases  Nos.  9781  and  9782  in  the  U.  S. 
Court  of  Appeals,  was  marked  by  the  Clerk  of  the  Court 
4 ‘Plaintiff ’sExhibit  No.  49,”  and  received  in  evidence.) 

MB.  PABTBIDGE:  I  offer  the  decree  next  as  Plain¬ 
tiff’s  Exhibit  50;  it  is  called  “Final  Judgment”  It  is 
dated  January  8,  1948,  and  is  found  at  pages  122  to  and 
including  125. 

312  (Thereupon  Final  Judgment  dated  January  8, 
1948,  as  contained  in  pages  122  to  125,  inclusive, 
in  Joint  Appendix,  Volume  1,  in  cases  Nos.  9781  and 
9782,  in  the  U.  S.  Court  of  Appeals,  was  marked  by  the 
Clerk  of  the  Court  “Plaintiff’s  Exhibit  No.  50,”  and 


received  in  evidence.) 

MB.  PABTBIDGE:  The  first  Supplemental  Findings 
and  Conclusions  of  Law  are  on  pages  121  to  and  include 
122,  and  I  offer  those  in  evidence  as  Plaintiff’s  Exhibit 
5L  They  are  called  “Supplemental  Findings  of  Fact 
and  Conclusions  of  Law.” 

(Thereupon  First  Supplemental  Findings  of  Fact  and 
Conclusions  of  Law,  as  contained  in  pages  121  to  122, 
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inclusive,  in  Joint  Appendix,  Volume  1,  in  Cases  Nos. 
9781  and  9782,  in  the  U.  S.  Court  of  Appeals,  was 
marked  by  the  Clerk  of  the  Court  ‘‘Plaintiff’s  Exhibit 
No.  51,”  and  received  in  evidence.) 


315  MB.  PARTRIDGE :  Next,  if  your  Honor 
please,  I  offer  the  final  judgment  of  January  8, 

1948,  in  the  case  of  United  States  vs.  Martin,  et  aL,  on 
Pages  122,  123,  124  and  125  of  the  printed  record,  to  be 
marked  “Plaintiff’s  Exhibit  No.  52”. 

(Thereupon  the  text  of  the  final  judgment  of  January 
8,  1948,  in  United  States  vs.  Martin,  et  aL,  Pages  122-5, 
was  marked  by  the  Clerk  of  the  Court  “Plaintiff’s  Ex¬ 
hibit  No.  52”  and  was  returned  to  the  Court) 

MB.  P ABTBIDGE :  I  next  offer  the  Tecord  in  Equity 
Case  No.  31578,  that  portion  of  that  case  containing  the 
second  supplemental  findings  of  fact  and  conclusions  of 
law  of  Judge  Letts,  dated  December  19,  1949,  to  be 
marked  “Plaintiff’s  Exhibit  No.  53”. 

THE  COURT:  Do  not  identify  those  papers  in  a 
particular  case  in  this  Court;  there  is  no  need  of  mark¬ 
ing  them. 

MB.  PARTRIDGE:  Yes;  but  will  they  be  known  as 
“Plaintiff’s  Exhibit  No.  53”? 

THE  COURT:  Yes. 

316  (Thereupon  the  second  supplemental  finds  of  fact 
and  conclusions  of  law  of  Judge  Letts,  in  Equity 

Case  No.  31578,  dated  December  19,  1949,  was  marked 
by  the  Clerk  of  the  Court  “Plaintiff’s  Exhibit  No.  53” 
and  was  returned  to  the  Court) 

MR  PARTRIDGE:  I  next  offer  a  certified  copy  of 
the  final  judgment  on  the  mandate  in  the  United  States 
vs.  Martin,  et  aL,  in  that  case,  Equity  No.  31578,  dated 
June  14,  1950,  with  the  plat  attached  to  be  marked 
“Plaintiff’s  Exhibit  No.  54”,  “54-A”,  “54-B”  and 


216 


(Thereupon  a  certified  copy  of  the  final  judgment  on 
the  mandate  in  U.  S.  vs.  Martin,  et  aL,  Equity  No.  31578, 
dated  June  14,  1950,  with  the  plat  attached,  was  marked 
by  the  Clerk  of  the  Court  as  “Plaintiff’s  Exhibit  No.  54”, 
“Plaintiff’s  Exhibit  No.  54-A”,  “Plaintiff’s  Exhibit  No. 
54-B”,  and  “Plaintiff’s  Exhibit  No.  54-C”  and  was  re¬ 
turned  to  the  Court) 

MB.  MAGEE:  Do  I  understand  that  our  objection 
runs  to  all  this  record  being  taken  out,  piece-meal,  from 
a  proceeding  in  this  Court,  without  the  entire  record 
being  produced: 

THECOURT:  Yes. 

•  •  •  • 

317  Motion  by  Defendant  Standard  Oil  Company 
of  New  Jersey  for  Judgment 

MB.  COURTNEY:  If  your  Honor  please,  defendant 
Standard  Oil  Company  moves  for  findings  of  judgment 

Do  you  desire  to  have  a  full  statement,  your  Honor? 

THE  COURT:  It  is  up  to  you,  but  unless  I  am  abso¬ 
lutely  convinced  I  wifi  let  the  case  proceed  and  have  the 
whole  case  before  me  before  I  decide  it 

MR.  COURTNEY:  I  would  like  the  motion  to  stand 
of  record,  in  the  alternative. 

THE  COURT:  I  overrule  the  motion  without  preju¬ 
dice  to  your  raising  all  questions  of  law  at  the  conclusion 
of  the  case. 

Motion  by  Third  Party  Defendant ,  the  District  of 

Columbia 

MR.  GASCH:  Our  position  is  the  same;  we  make  the 
same  motion. 

THECOURT:  Very  well. 
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Motions  by  the  Defendant  and  Third  Party  Plaintiff 

Gulf  Oil  Corporation 


MB.  MAGEE:  Before  I  make  a  motion  on  that,  your 
Honor,  now  that  the  plaintiffs  case  is  concluded,  I  renew 
my  objection  to  the  following  exhibit  of  the  plain- 
318  tiff,  and  my  motion  to  strike  Plaintiff’s  Exhibit  No. 
5,  No.  5-A,  and  No.  5-B. 

THE  COUBT :  Now,  yon  will  have  to  identify  them. 

I  do  not  remember  what  Plaintiff’s  Exhibit  No.  5  or 
Plaintiff’s  Exhibit  No.  5-A  and  B  are. 

MB.  MAGEE:  I  will  tell  yon  what  they  are,  your 
Honor: 

Plaintiff’s  Exhibit  No.  5,  5-A  and  5-B,  are  two  sheets, 
your  Honor,  that  were  taken  from  what  was  designated 
as  the  Commissioners’  Proceedings  dated  June  26,  1794, 
which  purports  to  show  certain  proceedings  relating  to 
the  allotment  of  certain  lots  in  the  original  partition  of 
Washington. 

THE  COUBT :  I  overrule  that  motion. 

MB.  MAGEE:  I  move  at  this  time,  your  Honor,  to 
strike  Plaintiff’s  Exhibits  Nos.  6  through  16. 


MB.  MAGEE:  I  move  to  strike  “Plaintiff’s 


Exhibit  No.  21”  which  was  an  unaddressed  lettei 
signed  by  Dermott  in  the  year  1799,  which  the  witness 


admitted  was  written  after  a  controversy  arose. 


323  THE  COUBT:  I  will  overrule  your  motion  for 
the  present  and  you  may  review  it  later,  if  you  wish. 
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326  THE  COUBT:  I  do  not  doubt  the  authenticity 
of  the  letter. 

I  do  not  think  the  letter  is  competent  testimony,  and  I 
exclude  it 
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MB.  MAGEE:  I  think,  in  the  same  category,  your 
Honor,  there  is  no  relevancy  whatever  to  plaintiff’s  Ex¬ 
hibit  No.  22,  a  letter  to  the  Commissioners  addressed  to 
the  President  which  said  that,  at  one  time,  Dermott 
worked  for  the  Commissioners. 

THE  COURT :  Well,  I  exclude  that. 

MR.  MAGEE:  I  would  like  to  renew  my  objections 
and  to  move  to  strike  the  series  of  maps  which  consti¬ 
tute  “Plaintiff’s  Exhibit  No.  26”,  “Plaintiff’s  Exhibit 
No.  27”  and  “Plaintiff’s  Exhibit  No.  28”,  as  well  as  the 
map  produced  today,  your  Honor,  which  is  “Plaintiff’s 
Exhibit  No.  43”. 

The  grounds  for  my  objection  and  motion  is  that  these 
maps  commenced  in  1842:  That  is  the  earliest  date  that 
we  have,  and  they  ran  to  1862.  They  are  published 
maps.  I  do  not  think  they  have  anything  of  interest  in 
them  that  bears  on  any  situation  involved  in  this  case 
and  for  this  reason  I  move  to  strike  them. 

Assume,  for  example,  a  map  is  wrong  and 
327  assume  that  it  shows  a  dock:  Unless  we  know 
the  circumstances  under  which  the  dock  is  built — 

THE  COURT  (interposing) :  I  will  overrule  that  mo¬ 
tion. 

MR  MAGEE:  Well,  I  just  renew  that  motion,  your 
Honor. 

THE  COURT:  I  overrule  it. 

MR  MAGEE:  That  would  be  “Plaintiff’s  Exhibit  No. 
26”,  “Plaintiff’s  Exhibit  No.  27”,  “Plaintiff’s  Exhibit 
No.  28”,  and  “Plaintiff’s  Exhibit  No.  43”,  which  your 
Honor  has  ruled  on. 

Now,  your  Honor,  I  would  like  to  make,  on  behalf  of 
the  defendant.  Gulf  Oil  Corporation,  a  motion  to  dis¬ 
miss  this  complaint,  a  finding  that  the  complaint  be  dis¬ 
missed. 

I  wifi  not  discuss  that  motion  at  great  length,  but  I 
point  out  this: 


We  have,  your  Honor,  definite,  stipulated,  facts  in  this 
case  which,  I  think  at  this  point  warrant  the  dismissal 
of  the  complaint  without  going  forward. 

THE  COURT:  My  present  view  is  just  the  other 
way. 

MR.  MAGEE:  There  is  one  point  I  want  to  make, 
your  Honor — I  understand  your  Honor’s  view,  and  that 
is  why  I  addressed  the  motion  to  your  Honor : 

The  facts  are  to  this  effect : 

The  plaintiff  owns  Lots  6,  7,  and  8.  The  stipulated 
facts  show  that 

328  The  stipulated  facts  also  show  that  the  United 
States  owns  S  Street. 

The  stipulated  facts  show  also  that  the  United  States 
owns,  beyond  S  Street; 

The  stipulated  facts  show  that  property  is  owned  by 
the  Gulf  Oil  Corporation,  defendant,  and,  beyond  that 
is  the  property  of  the  Standard  Oil  Company,  defendant 

Adjacent  and  appurtenant  to  all  those  properties  art 
water  front  lines. 

Now,  between  those,  your  Honor,  and  the  property  of 
the  plaintiff,  is  a  piece  of  property  owned  by  the  United 
States;  to  the  south  of  this  property  are  lots  4  and  5, 
owned  by  the  Smoot  Sand  and  Gravel  Company. 

What  the  plaintiff  is  attempting  to  do,  and  it  is  so 
stipulated  in  the  pre-trial  of  this  case,  is  establish  title, 
not  only  his  riparian  rights,  but  to  establish  title  be¬ 
tween  parallel  lines  drawn  from  the  ends  of  his  lots  to 
the  center  of  the  stream. 

THE  COURT:  I  am  not  saying  that  the  plaintiff  is 
entitled  to  all  the  relief  she  claims,  by  any  means. 

I  think  a  prima  facie  case  has  been  made  and  I  over¬ 
rule  the  motion. 

MR.  MAGEE:  I  make  the  motion  on  the  further 
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ground  that  there  are  indispensable  parties  who 

329  are  not  before  the  Court  and  any  judgment  ren¬ 
dered  by  the  Court  in  this  case  would  be  nugatory. .. 

THE  COTJBT :  I  overrule  the  motion. 

MB.  MAGEE;  I  would  like  to  move  to  dismiss  the 
complaint  on  the  ground  that  the  plaintiff’s  evidence 
shows  that  the  plaintiff  herself  is  guilty  of  laches:  She 
saw  the  commencement  of  the  construction  of  the  dock 
in  1946  and  waited  until  the  construction  was  completed, 
and  now  seeks  a  mandatory  injunction  to  have  it  taken 
down. 

THE  COTJBT :  1  overrule  that  motion. 

MR.  MAGEE:  May  I  reserve  the  right  to  state,  at 
the  end  of  the  entire  case,  additional  grounds! 

THE  COTJBT ;  Yes,  you  may. 

•  •  •  • 

330  MB.  COURTNEY :  1  would  like  to  offer  as 
Standard  Oil  Company’s  Exhibit  No.  3,  a  contract 

between  the  Standard  Oil  Company  and  the  District  of 
Columbia,  dated  September  1,  1944,  identified  by  the  sig¬ 
nature  of  the  pre-trial  Judge,  and  the  initials  of  counsel. 

MB.  MAGEE :  I  have  no  objection. 

MB.  GASCH:  No  objection. 

MB.  PARTRIDGE :  Insofar  as  the  injunction  here 
is  concerned,  I  do  not  see  how  any  agreement  to  which 
my  plaintiff  was  not  a  party  could  be  material. 

THE  COTJBT :  I  could  not  decide  that  at  present. 

The  fact  that  your  party  or  your  client  was  not  a 
party  to  the  agreement  may  not  decide  the  case. 

MB.  PARTRIDGE:  I  do  not  want  to  waive  my  ob¬ 
jection. 

THE  COTJBT:  I  grant  the  motion  over  your  objec¬ 
tion,  without  passing  on  the  effect  of  it. 

(Thereupon  a  document  denominated  a  contract  be¬ 
tween  the  Standard  Oil  Company  and  the  District  of 
Columbia,  dated  September  1,  1944,  was  marked  by  the 


''  yc  yjfeS&l 


Clerk  of  the  Court  “Defendant  Standard  Oil  Company 
Exhibit  No.  3”  and  returned  to  the  Court.) 

ME.  COUETNEY:  I  would  like  now  to  offer  a  con¬ 
tract  between  the  Standard  Oil  Company  and  the  Gulf 
Oil  Corporation,  dated  July  24,  1946,  identified  by  the 
signature  of  the  pre-trial  Judge  and  referred  to  in  the 
pre-trial  order. 

331  ME.  PAETEIDGE:  I  have  the  same  objection 
to  that,  your  Honor,  and  also  the  objection  that 
there  is  a  plat  attached  to  it  that  shows  riparian  right 
lines  going  out  vertically  to  the  bulkhead  lines  and  that 
it  should  not  be  taken  as  evidence  of  facts. 

THE  COUET:  I  am  not  taking  that  as  evidence  of 
the  statements  contained  in  it,  but  simply  as  a  contract 
between  those  two  defendants. 

(Thereupon  a  contract  between  the  Standard  Oil  Com¬ 
pany  of  New  Jersey  and  the  Gulf  Oil  Corporation,  dated 
July  24,  1946,  was  marked  by  the  Clerk  of  the  Court 
“Defendant  Standard  Oil  Company  Exhibit  No.  4”  and 
returned  to  the  Court) 


Robert* L.  Wadsworth 


was  called  as  a  witness  for  and  on  behalf  of  the  de¬ 
fendant  Standard  Oil  Company  of  New  Jersey,  and  being 
then  and  there  duly  sworn  by  the  Clerk  of  the  Court,  as¬ 
sumed  the  witness  stand  and  testified  as  follows : 

W  9dt  3 

Direct  Examination  by  Counsel  for  the  Defendant 
Standard  Oil  Company  of  New  Jersey 

£  9Y£f{  U(V7 

TNEY: 

332  Q  Wadsworth,  will  you  state  your  full 

namet^yA  Robert  L.  Wadsworth. 

Q  And  yoij5  occupation?  A  I  am  an  engineer. 


Q  By  whom  are  yon  employed?  A  The  Corps  of 
Engineers,  in  the  Washington  District 

Q  And  how  long  have  yon  been  so  employed?  A 
Since  1922. 

Q  That  is  the  United  States  District  Engineer 
assigned  for  dnty  in  the  District  of  Colnmbia?  A  That 
is  right,  sir. 

Q  And  the  jurisdiction  of  that  officer  and  of  yonr 
office  extends  to  the  navigable  streams  within  the  Dis¬ 


trict  of  Colnmbia? 

Is  that  correct?  A  That  is  correct 

Q  Now,  I  hand  yon  an  exhibit  that  has  been  identified 
as  “Standard  Oil  Exhibit  No.  2”,  and  I  will  ask  yon 
whether  yon  recognize  that  paper  and  the  signature  on 
it  (handing  the  document  in  question  to  the  witness).  A 
(after  praTTrining  the  document  last  above  referred  to) 
Yes,  sir;  I  do. 

Q  Will  yon  state,  please,  for  the  record  what  it  is? 
A  It  is  a  letter  of  transmittal  to  the  W.  M.  Hill- 
333  son  Company,  Post  Office  Box  No.  1021,  Alex¬ 
andria,  Virginia,  of  a  permit  issued  by  the  Di¬ 
vision  Engineer,  North  Atlantic  Division,  Corps  of  Engi¬ 
neers,  for  dredging  in  the  Anacostia  River  at  the  Foot 
of  S  Street,  Southwest,  Washington,  D.  C. 

Q  Do  yon  recognize  the  signature  affixed  to  the  first 
of  the  sheets?  A  (after  examining  the  document  fur¬ 
ther)  Yes,  sir,  I  do.  v  •» 

Q  Was  he  an  authorized  official  of?the>  United  States 
Corps  of  Engineers  in  the  Office  of  the  Washington  Dis¬ 
trict?  A  Yes:  Mr.  Byron  Bird^Ofi&f 1  of  the  Engi¬ 
neering  Division.  } 

Q  Now,  Mr.  Wadsworth,  do  yon  have  a  file,  or  did 


ard  Oil  Company's  Exhibit  No.  2?  d3l  AVe-have  a  file 
which  contains  an  application  or  a  cb^^P  of  Yhe  applica¬ 
tion  of  the  applicant 
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The  application  was  from  the  W.  M.  Hillson  Company, 
dated  December  20, 1946. 

Q  Was  that  a  written  communication?  A  It  was  a 
written  communication. 

Q  Retained  in  yonr  files?  A  We  have  a  copy 

334  in  our  file;  the  original  is  on  file  in  the  office  of 
the  Chief  of  Engineers. 

Q  Now,  the  next  document  you  have  bearing  on  the 
issuance  of  this  permit,  is  what?  A  It  is  a  copy  of  a 
notice  which  we  refer  to  as  a  “Public  Notice”,  dated  23 
December  1946,  which  is  addressed  to  all  persons  known 
to  be  interested  or  possibly  interested  in  the  matter  for 
which  the  applicant  has  made  request 

Q  And  was  that  notice  directed  to  those  persons  by 
mail,  or  in  what  manner?  A  It  was  sent  to  them  by 
mail. 

Q  Does  the  notice  specify  a  time  within  which  pro¬ 
test  or  other  action  must  be  taken?  A  That  is  right. 

Q  After  the  time  specified  in  that  notice  had  expired, 
what  action  was  taken  by  the  District  Engineer?  A 
The  whole  matter  was  resolved  into  a  report  to  the  Di¬ 
vision  Engineer,  signed  by  the  District  Engineer,  recom¬ 
mending  approval  or  granting  of  the  permit. 

Q  In  the  course  of  that  investigation,  and  prelimi¬ 
narily  to  the  issuance  of  the  permit,  did  you  receive  any 
communications  from  any  persons  relating  to  the  permit 
or  proposal?  A  Yes,  we  did. 

Q  And  will  you  refer  to  those  documents  and 

335  state  what  they  are,  please?  A  We  have  several: 
One  is  from  the  Potomac  River  Naval  Command, 

Headquarters  here  in  Washington,  D.  C.,  stating  they 
have  no  obieetion. 

MR.  PARTRIDGE :  Just  a  minute. 

I  submit  that  thev  should  not  be  read  in  evidence  until 
they  are  offered,  if  your  Honor  please,  and  there  has 
been  no  offer  of  the  permit  as  yet. 
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MB.  COURTNEY :  I  intend  to  offer  both. 

MB.  PARTRIDGE :  Yon  offer  them  now? 

MR.  COURTNEY:  No,  I  do  not  offer  them  now;  I 
will  offer  them  when  I  dose  the  transaction. 

THE  COURT:  Proceed. 

BY  MB.  COURTNEY: 

Q  And  from  any  one  else,  Mr.  Wadsworth?  A  Yes, 
sir:  We  have  one  from  Daniel  Partridge  on  behalf  of 
the  Martin  family. 

Q  And  from  anyone  else?  A  We  have  one  from  the 
Smoot  Sand  and  Gravel  Corporation. 

Q  Now,  the  other  papers  in  the  file  which  yon  hold 
in  your  hand,  which,  so  far,  have  not  been  marked  for 
identification,  are  the  papers  relating  to  the  transactions 
in  your  office  having  to  do  with  the  ultimate  issuance 
of  the  permit? 

Is  that  correct?  A  That  is  right,  sir. 

336  Q  Will  yon  pass  that  series  of  papers  over  to 
the  Clerk  to  be  marked  for  identification  as  “Stand¬ 
ard  Oil  Company  Exhibit  No.  2- A” — it  relates  to 
the  permit,  yonr  Honor. 

THE  COURT:  Yes. 

(Thereupon  the  file  of  papers  in  question  was  marked 
by  the  Clerk  of  the  Court  “Defendant  Standard  Oil  Com¬ 
pany  Exhibit  No.  2-A  for  identification”  and  was  re¬ 
turned  to  the  Court) 

BY  MB.  COURTNEY: 

Q  Referring  to  the  exhibit  which  has  now  been  marked 
as  “No.  2-A”  for  Standard  Oil  Company,  are  these  the 
documents  to  which  yon  have  made  reference  in  your 
testimony?  A  Yes,  sir. 

Q  And  they  are  part  of  the  official  files  of  the  United 
States?  A  Yes,  sir. 

Q  And  are  they  the  documents  bearing  on  the  issuance 
of  the  permit  which  is  “Standard  Oil  Exhibit  No.  2”? 
A  Yes,  sir. 


fSSB&Si 


MB.  PARTRIDGE :  I  object. 

THE  COURT:  On  what  grounds? 

MR.  PARTRIDGE:  I  think  that  calls  for  a  conclu¬ 
sion  of  the  witness — I  withdraw  that  objection  and  I 
will  renew  It  when  they  are  offered. 

BY  MR.  COURTNEY: 

337  Q  Are  there  any  other  documents  in  the  posses¬ 
sion  of  the  United  States  Engineer  relating  to  this 

subject  which  you  are  aware  of? 

MR.  PARTRIDGE:  I  think  that  is  an  awfully  hard 
question  to  answer,  “relating  to  this  subject  matter” — 
I  think  it  is  too  vague  and  too  indefinite  a  question. 

THE  COURT:  Do  you  mean:  relating  to  the  issuance 
of  this  permit? 

MR.  COURTNEY :  Yes,  your  Honor. 

BY  MR.  COURTNEY: 

Q  Relating  to  the  issuance  of  this  permit?  A  No. 
MR.  COURTNEY:  We  offer  in  evidence  “Standard 
OH  Exhibit  No.  2”  and  “Standard  Oil  Exhibit  No.  2- A” 
and  we  ask  leave  to  substitute  photostat  copies  of  the 
sheaf  of  documents  known  as  “Standard  OR  Exhibit  No. 
2- A”,  which  are  the  official  and  permanent  records  of  the 
War  Department,  Corps  of  Engineers. 

•  •  •  • 

MR.  PARTRIDGE:  If  your  Honor  please,  we 

338  object  to  these  documents  on  three  grounds  : 

The  first  ground  is  that  once  riparian  rights  are 
divided  among  the  various  property  owners  and  become 
appurtenant  to  land,  they  can  only  be  changed  by  agree¬ 
ment  between  the  proprietor; 

Second:  If  we  should  be  incorrect  about  that,  and 
they  can  be  changed  in  any  other  method,  they  can  only 
be  changed  for  purposes  of  aiding  public  navigation  and 
cannot  be  changed  for  the  purpose  of  aiding  private  navi¬ 
gation,  and  these  changes  were  made  for  the  purpose  of 
aiding  private  navigation;  and 
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Thirdly:  The  permit  and  the  file  indicates  that  the 
permit  was  issued  and  the  inquiries  were  made  only  from 
the  standpoint  of  deciding  how  or  what  the  effect  would 
be  on  pnblic  navigation  rather  than  on  private  naviga¬ 
tion. 

The  permit  contains  a  statement  at  the  top : 

“It  is  to  be  understood  that  this  instrument  does  not 
give  any  property  rights  over  any  real  estate  or  ma¬ 
terial  or  any  other  exclusive  privileges  and  that  it  does 
not  authorize  any  injury  to  private  property  or  invasion 
of  private  rights.” 

Secondly:  I  feel  the  permit  and  file  is  immaterial 

THE  COURT:  I  overrule  the  objection  without  at 
present  deciding  upon  the  effect  of  that  permit. 

339  THE  COURT:  There  is  no  question  of  the  sub¬ 
stitution,  is  there? 

MR.  PARTRIDGE:  No.  We  are  perfectly  willing 
that  copies  be  substituted. 

MR.  COURTNEY:  May  these  be  left  here  for  the 
time  being  and  then  let  them  be  photostated! 

THE  WITNESS:  If  it  is  necessary.  I  would  rather 
take  them  back  and  have  them  copied. 

MR.  COURTNEY:  I  would  like  to  direct  Your  Hon¬ 
or’s  attention  to  the  notice,  to  the  persons  who  received 
notice,  and  to  the  responses  that  were  received,  if  Your 
Honor  please.  I  think  they  are  marked  by  the  inserts  in 
the  file. 

THE  COURT:  You  better  let  me  see  them. 

(The  documents  referred  to  were  handed  to  the  Court.) 

THE  COURT :  Do  they  have  to  do  with  the  excava¬ 
tion  T 

MR.  COURTNEY:  Yes,  sir. 

THE  COURT:  Is  that^  the  one  you  wanted  me  to 
see? 

MR.  COURTNEY:  Yes,  Your  Honor.  The  Smoot 
Sand  &  Gravel  Company  is  the  one  I  particularly  wanted 
you  to  see. 


THE  COURT:  When  conld  you  have  those  copies? 

THE  WITNESS :  I  could  have  them  tomorrow. 

BY  MB.  COTJBTNEY : 

Q  Passing  from  that,  Mr.  Wadsworth,  did  your  office 
have  anything  to  do,  or  did  you  receive  any  communica¬ 
tions  in  connection  with  the  proposal  to  reconstruct 

340  the  Gulf  wharf  at  the  foot  of  South  Capitol  Street 
in  Southeast  Washington?  A  Yes,  sir*  we  did. 

Q  Will  you  refer  to  your  folders  and  files  and  tell 
us  what  transpired  with  respect  to  that,  identifying  the 
document?  A  The  first  communication  we  had  was 
from  the  District  of  Columbia.  It  was  dated  April  9, 
1946,  in  which  the  Commissioners  brought  to  our  atten¬ 
tion  a  request  from  the  Standard  Oil  Company  of  New 
Jersey  for  permission  to  reconstruct  their  pier  on  the 
Anacostia  River,  together  with  permission  to  extend  the 
pier  of  the  Gulf  Oil  Company.  The  matter  was  referred 
to  us  as  to  what  authority  we  had  in  the  matter. 

Q  And  what  resulted?  A  We  replied  to  the  Com¬ 
missioners  of  the  District  of  Columbia  that  inasmuch  as 
harbor  lines  had  been  established,  and  the  plans  sub¬ 
mitted  by  the  applicant  apparently  would  fit  the  pier 
behind  the  pierhead  line,  we  had  no  objection  to  the 
construction. 

Q  And  what  else  transpired  with  respect  to  that?  A 
We  sent  a  similar  letter  to  the  Standard  Oil  Company 
advising  them  of  this  opinion. 

MB.  PARTRIDGE:  Excuse  me.  May  my  objection 
to  those  former  permits  run  to  this  entire  line  of  testi¬ 
mony  on  the  same  ground,  Your  Honor? 

341  THE  COURT *  Very  well. 

BY  MR.  COURTNEY: 

Q  Then  is  the  folder  which  you  have  in  your  hand  the 
folder  of  documents  relating  to  that?  A  Yes. 

Q  And  is  it  the  official  file  of  the  United  States  Dis¬ 
trict  Engineer  concerning  the  same?  A  That  is  right. 


Q  Would  you  pass  it  over,  please,  and  have  it  identi¬ 
fied  as  Standard  Oil’s  exhibit?  A  Yes,  sir. 

(The  witness  complies  with  counsel’s  request) 

MB.  COURTNEY :  If  it  relates  to  Exhibit  1*  and  if 
it  is  agreeable  I  will  have  it  marked  Standard’s  Exhibit 
i-A,  Your  Honor. 

THE  COURT:  Very  well. 

(Thereupon  U.  S.  Engineer’s  file  relating  to  Standard 
Oil  Corporation’s  Exhibit  No.  1  was  marked  by  the  Clerk 
of  the  Court  ‘‘Defendant  Standard  Oil  Company’s  Ex¬ 
hibit  No.  1-A  for  Identification.”) 

BY  MB.  COURTNEY : 

Q  The  folder  of  documents  about  which  you  have 
just  testified  bears  the  identification  Standard  Oil  Corpo¬ 
ration’s  Exhibit  No.  1-A;  that  is  the  file  about  which 
342  you  have  just  given  testimony?  A  Yes. 

MB.  COURTNEY :  We  offer  in  evidence  Stand¬ 
ard  Oil’s  Exhibit  1-A,  about  which  the  witness  has  just 
testified,  as  a  part  of  the  official  files  of  the  United 
States. 

THE  COUBT?  I  admit  it  subject  to  the  same  objec¬ 
tion. 

MB.  PARTRIDGE :  May  I  look  at  it?  I  don’t  mean 
to  hold  up  your  proceeding,  Mr.  Courtney;  while  you 
are  examining  him  I  will  look  at  it. 

(Thereupon  the  file  heretofore  marked  for  identification 
was  received  in  evidence  as  Defendant  Standard  Oil  Cor¬ 
poration’s  Exhibit  No.  1-A) 

BY  MR.  COURTNEY: 

Q  Mr.  Wadsworth,  are  you  familiar  with  the  time  and 
circumstances  surrounding  the  establishment  of  the  bulk¬ 
head  and  the  pierhead  lines  at  the  site  of  this  property 
on  S  Street  in  Southeast  Washington?  A  Only  as  I 
have  read  part  of  it  in  the  record. 

Q  The  official  records?  A  The  original  harbor  lines 
go  before  my  time. 
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Q  Do  you  recall  from  your  examination  of  the  records 
of  your  office  when  the  bulkhead  and  pierhead  lines,  as 
they  presently  exist,  were  established?  A  Yes. 

Q  Will  you  state  that,  please?  A  The  first 

343  harbor  lines,  consisting  of  a  pierhead  line  and  bulk¬ 
head  line  was  approved  by  the  Secretary  of  War 

on  May  21, 1892. 

Q  And  when  was  the  bulkhead  line,  as  it  presently  is 
established,  first  approved  by  the  Secretary  of  War?  A 
The  bulkhead  line,  as  it  is  presently  established,  is  ap¬ 
proximately  the  same  as  in  1892,  and  it  was  approved  on 
5  February  1926. 

Q  Do  you  have  an  official  plat  or  map  showing  the 
location  of  those  boundaries?  A  I  have  an  official  plat 
showing  the  location  of  the  lines  as  they  were  approved 
and  reapproved  in  1904,  and  as  they  are  now  approved 
as  of  1926. 

Q  As  of  1926?  A  Yes,  sir. 

Q  Would  you  produce  that  document,  Mr.  Wads¬ 
worth?  A  Yes,  sir. 

MR.  PARTRIDGE:  If  Your  Honor  please,  at  this 
time  I  would  like  to  move  to  strike  his  statement  to  the 
effect  that  the  harbor  lines  of  1892  were  the  same  as 
the  harbor  lines  of  1926  substantially,  on  the  ground  that 
the  best  evidence  of  that  is  the  plat  showing  the  harbor 
lines  of  1892. 

THE  COURT:  Well,  so  far  as  this  case  is  concerned 
aren’t  the  lines  of  1926  the  proper  ones  to  be  consid¬ 
ered? 

MR.  PARTRIDGE:  Yes,  sir,  but  I  don’t  think  the 
statement  to  the  effect  that  the  1892  harbor  lines — 

344  THE  COURT:  I  think  it  is  immaterial.  Pro¬ 
ceed. 

MR.  COURTNEY:  Will  you  have  that  marked  Stand 
ard  Oil’s  Exhibit  No.  5? 

THE  CLERK:  Yes. 
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MR.  COURTNEY:  A  print  of  this  map  will  be  sub¬ 
stituted,  if  Your  Honor  please. 

THE  COURT:  All  right 

(Thereupon  a  harbor  line  map  of  the  U.  S.  Corps  of 
Engineers  was  marked  by  the  Clerk  of  the  Court  “De¬ 
fendant  Standard  Oil  Company’s  Exhibit  No.  5  for  Iden¬ 
tification.”) 

MR.  PARTRIDGE:  Are  you  offering  it  in  evidence 
now? 

MR.  COURTNEY :  I  am  about  to  offer  it  when  I  have 
it  identified. 

THE  'WITNESS:  That  is  the  harbor  line  map  of 
1904. 

BY  MR.  COURTNEY: 

Q  Mr.  Wadsworth,  so  that  the  record  will  not  be 
overly  burdened  would  you  refer  to  print  which  shows 
the  establishment  of  the  harbor  lines,  the  final  determi¬ 
nation  of  which  you  say  was  in  1926?  A  Yes,  sir.  If 
I  may  make  a  correction  here,  the  harbor  lines  as  I  re¬ 
ferred  to  them,  as  approved  in  1926,  were  modified  in 
1929  for  a  small  area  without  the  limits  of  the  area 
under  consideration. 

The  1929  approval  eliminated  a  sharp  point  at  the 

Navy  Yard  near  the  11th  Street  Bridge.  The  lines 
345  throughout  the  rest  of  the  area  remained  the  same. 

That  is  shown  on  here  by  an  insert,  and  the  re¬ 
approval  of  the  Secretary  of  War  on  December  9,  1929. 

Q  And  the  document  which  you  have  in  your  hand  is 
Drawing  No.  B-39-18  Revised?  A  Yes,  sir. 

Q  And  that  is  an  official  drawing  of  the  U.  S.  Engi¬ 
neers?  A  This  is  a  print  of  the  official  drawing. 

Q  And  this  correctly  shows  the  bulkhead  and  the 
pierhead  line  as  determined?  A  That  is  right 

MR.  COURTNEY:  We  desire  to  offer  this  in  evi¬ 
dence,  after  having  it  marked  for  identification,  as  Stand¬ 
ard  Oil’s  Exhibit  No.  6. 


THE  COUBT:  It  will  be  admitted. 

(Thereupon  a  print  of  Drawing  B-39-18,  Revised,  was 
marked  by  the  Clerk  of  the  Court  “Defendant  Standard 
Oil  Company’s  Exhibit  No.  6”  and  received  in  evidence.) 
BY  MR.  COURTNEY: 

Q  I  want  to  come  to  the  record  with  Exhibit  No.  5, 
which  is  the  predecessor. 

MR.  PARTRIDGE :  Is  that  the  1904  map? 

MR.  COURTNEY:  Yes. 

MR.  PARTRIDGE:  If  Your  Honor  please, 

346  there  has  been  testimony  to  the  effect  that  the 
bulkhead  map  is  substantially  the  same.  I  think 

if  one  map  is  introduced  both  maps  should  be  before  the 
Court 

THE  COURT:  Isn’t  the  later  one  the  one  controlling 
so  far  as  this  case  is  concerned? 

MR.  PARTRIDGE:  If  Your  Honor  please,  our  wharf 
was  there  long  before  1926,  and  if  the  bulkhead  lines 
have  any  bearing  at  all,  the  1904  bulkhead  lines  have  any 
bearing  in  so  far  as  our  own  wharf  is  concerned — 

THE  COURT  (interposing) :  Very  well  I  think  both 
should  be  introduced,  then. 

BY  ME.tX>UETNElT : 

Q  Refer,  if  you  will,  to  Standard  Oil’s  Exhibit  No. 
5,  to  the  document  that  was  marked  Standard’s  Exhibit 
No.  5,  Mr.  Wadsworth,  and  would  you  state  please 
whether  that  shows  •  •  •  on  it  with  reference  to  S 
Street,  in  Southeast  Washington,  Standard  Oil  and  Mar¬ 
tin  properties  and  the  location  of  the  bulkhead  and  pier¬ 
head  lines  as  then  established?  A  That  is  right 

347  This  line  which  is  shown  in  red  is  as  it  was  recom¬ 
mended  for  approval  in  1904.  It  shows  by  a  white 

line  on  the  print  here  the  line  it  supersedes  as  it  was 
approved  in  1892. 

The  change  in  alignment  appears  to  have  been  made 
at  the  foot  of  S  Street,  the  lines  downstream  moving  back 
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toward  shore,  and  the  lines  upstream  moving  out  from 
shore.  They  oriented  on  a  point  approximately  on  the 
Martin  wharf. 

Q  That  is  on  the  north  comer  of  the  Martin  wharf? 
A  That  is  right,  and  we  have  checked — this  same  map 
was  used,  I  think,  in  previous  consideration  of  this  case — 
to  see  that  the  line  is  the  same  now  as  it  was  in  1904 — 
that  is  the  1926  line. 

Q  You  have  made  that  determination  in  your  office? 
A  Yes,  sir. 

MR.  COURTNEY:  We  desire  to  offer  in  evidence 
Standard  Oil’s  Exhibit  No.  5,  with  leave  to  substituting  & 
print  of  the  document. 

THE  COURT:  It  may  be  admitted. 

MR.  PARTRIDGE:  If  Your  Honor  please,  may  the 
print  that  is  substituted  show  the  red  lines  as  well?  A 
blueprint  or  a  photostat  does  not  show  up  the  red  Hues. 

THE  COURT:  Is  this  particular  paper  to  be  offered 
in  evidence,  or  a  copy  of  it  ? 

MR.  COURTNEY :  That  is  the  basic  document  and  it 
does  have  colors  on  it 

348  TELE  COURT:  That  is  what  I  was  going  to 
say,  this  is  the  one  which  is  to  be  offered,  not  a 
copy  of  this. 

MR.  PARTRIDGE:  I  thought  you  were  going  to  sub¬ 
stitute  a  copy. 

MR.  COURTNEY:  I  did  ask  leave,  if  Your  Honor 
please,  to  substitute  it,  and  if  the  Engineer  will  accom¬ 
modate  us  they  might  transpose  the  coloration  to  the 
print 

THE  WITNESS:  It  contains  markings  here  by  the 
Surveyor  to  determine  whether  the  line  as  approved  in 
1904  is  the  same  as  the  line  as  approved  in  1926. 

BY  MR.  COURTNEY: 

Q  And  what  is  the  determination?  A  The  determi¬ 
nation  is  that  it  is  approximately  the  same.  There 


doesn’t  seem  to  be  any  variation  at  all,  from  an  examina¬ 
tion  of  it. 

MR.  PARTRIDGE:  If  any  copy  is  substituted  it  will 
be  a  copy  that  shows  these  red  lines,  and  an  exact  copy 
of  that? 

THE  WITNESS:  That  is  right  It  would  have  to 
be  made  from  the  original  tracing  which  is  on  file  in 
the  Office  of  The  Chief  of  Engineers.  We  would  have 
to  get  that 

MR.  COURTNEY :  Could  this  be  left! 

THE  WITNESS:  I  think  it  could. 

MR.  COURTNEY :  And  be  withdrawn? 

THE  WITNESS:  Yes. 

THE  COURT:  Very  weH 

349  •  THE  WITNESS:  Could  we  copy  from  this 

certain  information  for  transfer  to  our  own  rec¬ 
ords?  $ 

MR.  PARTRIDGE :  I  would  have  no  objection  to  that 

MR.  COURTNEY:  I  assume  you  can  have  it  bad: 
when  the  Court  decides  this  case. 

THE  WITNESS:  All  right 

(Thereupon  the  print  of  drawing  B-39-18,  Revised,  here¬ 
tofore  marked  by  the  Clerk  of  the  Court  4  4  Defendant 
Standard  Oil  Company’s  Exhibit  No.  5”  was  received 
in  evidence.) 


Cross-Examination  by  Counsel  for  the  Plaintiff 


BY  MR.  PARTRIDGE : 

Q  Mr.  Wadsworth,  what  signatures  are  on  these  two 
plats  approving  them?  A  The  signatures  of  the  Com¬ 
missioners  of  the  District  of  Columbia  and  the  Secretary 
of  War,  and  the  Office  of  Chief  of  Engine^/s. 

Q  They  are  on  both  plats?  A  Yes,  sir,  except  the 
*26  plat  I  do  not  believe  contains  the  signatures  of  the 
Commissioners. 

Q  Of  the  District  of  Columbia?  A  That  is  right . 
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Q  In  so  far  as  interpretation  which  your  office  gives 
to  Acts  of  Congress  would  a  plat  showing  bulkhead 

350  lines,  or  changing  those  bulkhead  lines,  which  was 
not  approved  by  the  Secretary  of  War,  be  a  valid 

change  of  the  bulkhead  lines?  A  No,  it  would  not 
Q  Am  I  correct  in  thinking  that  yon  testified  that  the 
red  lines  on  that  plat  show  the  bulkhead  lines  as  they 
were  in  1893?  A  No.  The  red  lines  are  as  they  were 
recommended  for  approval  in  1904. 

Q  Is  there  anything  on  the  plat  to  show  the  bulk¬ 
head  lines  as  they  were  in  1892?  A  Yes,  sir. 

Q  Will  you  point  that  out,  please,  sir?  A  Yes,  sir. 
This  is  the  line  recommended  for  approval  in  1904,  and 
finally  approved,  as  shown  by  the  signature  on  this  map. 
This  is  the  line  by  comparison  which  it  supersedes. 

Q  Oh,  I  see.  So  the  white  line  is  the  bulkhead  line 
in  1892?  A  Both  the  bulkhead  and  the  pierhead.  One 
is  shown  by  a  solid  line  and  one  by  a  dotted  line. 

Q  And  the  red  line  is  the  one  that  was  finally  ap¬ 
proved  in  1904?  A  That  is  right 
Q  Mr.  Wadsworth,  that  dredging  permit  contains  a 
statement  at  the  top  to  the  effect  that  it  is  to  be 

351  understood  that  this  instrument  does  not  give  any 
property  rights  either  in  real  ^estate  or  material 

or  any  exclusive  privileges,  and  that  it  does  not  author¬ 
ize  any  injury  to  private  property  or  invasion  of  private 
rights. 

Does  that  reflect  the  general  policy  of  the  Office  of  the 
Chief  of  Engineers  and  the  Secretary  of  War  with  re¬ 
gard  to  granting  permits  to  wharf?  A  That  is  correct. 

Q  How  about  permits  to  dredge?  A  The  same  ap¬ 
plies  to  permits  to  dredge. 

The  last  part  of  that  statement  says  that  it  merely  ex¬ 
presses  the  assent  of  the  Federal  Government  so  far  as 
concerns  the  public  rights  of  navigation. 


Q  Is  that  also  an  expression  of  administrative  policy 
of  your  organization?  A  Yes,  sir. 

Q  So  when  yon  wrote  the  letter  giving  permission  and 
granting  the  dredging  permit,  yon  were  merely  express¬ 
ing  the  assent  of  the  Federal  Government  so  far  as  con¬ 
cerns  the  pnblic  rights  of  navigation?  A  That  is  right. 


Cross-Examination  by  Counsel  for 
the  Defendant  Gtdf  Oil  Corporation 


BY  MR.  MAGEE: 

Q  Do  I  understand  yon  have  been  with  the  Office  since 
1922,  Mr.  Wadsworth?  A  That  is  right 

Q  In  considering  the  granting  of  permits  do  yon  give 
any  consideration  to  the  direction  in  which  the  docks  and 
piers  shonld  be  bnilt  between  the  bulkhead  lines  and  pier¬ 
head  lines  as  respects  the  property  rights?  A  No,  sir, 
we  do  not. 

Q  Do  yon  have  any  practice  that  has  been  in  force 
in  your  department  with  respect  to  how  docks  and  piers 
shonld  be  bnilt  between  the  bulkhead  and  pierhead  lines? 
A  Not  in  areas  where  pierhead  lines  and  the  harbor 
lines  in  general  have  been  established. 


353  Q  As  I  understand  it,  when  yon  write  your  let¬ 
ter  with  respect  to  dredging,  or  the  construction 
of  a  permit  or  anything  that  is  to  occur  between  the 
bulkhead  and  pierhead  lines,  yon  merely  express  whether 
or  not  the  United  States  has  any  objection  because  it 
might  interfere  with  navigation?  A  That  is  correct 
MR.  PARTRIDGE:  Is  that  pnblic  or  private  naviga¬ 
tion,  Mr.  Wadsworth? 

THE  WITNESS :  That  is  pnblic  navigation. 

BY  MR.  MAGEE: 
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Q  And  what  is  the  position  of  your  department  with 
respect  to  whether  or  not  there  could  be  any  solid  fill 
beyond  the  bulkhead  line  so  far  as  yon  are  concerned) 
A  When  harbor  lines  are  first  considered,  public  hear¬ 
ings  are  held  at  which  every  person  who  is  interested 
in  the  matter  is  invited  to  participate.  The  desires  of 
all  property  owners,  and  particularly  navigation  inter¬ 
ests,  are  heard  and  considered;  also  the  type  of  naviga¬ 
tion  that  would  use  the  river;  the  requirements  for  dock¬ 
ing,  whether  it  be  in  parallel  with  the  channel  or  at  right 
angles  to  the  channel  are  given  consideration;  the  flow 
of  the  stream;  the  cross-sectional  areas  considered,  and 
'  the  entire  matter  is  laid  down  very  accurately  and  con¬ 
trolled  by  survey  triangnlation  so  that  every  point  is 
accurately  known. 

354  It  is  platted  on  a  map,  and  in  the  case  of  the 
District  of  Columbia  it  is  submitted  to  Commis¬ 
sioners  of  the  District  of  Columbia,  in  accordance  with 
the  1899  Act  for  their  concurrence. 

The  report  is  then  submitted  to  the  Chief  of  Engineers 
on  the  findings  and  the  recommendations  of  the  District 
Engineer,  and  from  there  it  is  sent  to  the  Secretary  of 
War  for  approval. 

Thereafter  the  location  of  the  lines  are  published  and 
the  facts  made  known  to  the  public  in  general  that  there 
are  harbor  lines  and  that  the  bulkhead  line  defines  the 
limit  to  which  solid  fill  can  be  built,  and  the  pierhead 
line  defines  the  limit  to  which  open  pile  structures  can  be 
built. 

Q  As  I  understand  it,  between  the  bulkhead  line  and 
the  pierhead  line  you  only  permit  open  piling  wharf)  A 
That  is  true. 

Q  And  the  reason  for  that  is  what,  sir)  A  That  is 
to  maintain  the  desired  cross-section  of  the  stream  to 
possibilities  of  cross-currents  because  of  solid  fills  that 
might  project  into  the  stream  and  damage  the  channel. 


Q  What  is  your  position  with  respect  to  dredging  of 
the  channel  of  the  stream  even  between,  the  bulkhead  and 
pierhead  line,  doesn’t  that  improve,  navigation  ?  A  Well, 
it  improves  it  for  an  individual. 

355  Q  Would  it  improve  it  for  any  boat  that  was 
in  the  area,  sir!  A  But  it  is  private  interests 

that  would  dredge  back  of  the  pierhead  line. 

Q  I  understand  that,  but  I  am  asking  you,  regardless 
of  who  does  it,  whether  it  does  not  improve  the  navigable 
character  f 

MB.  PARTRIDGE :  I  submit  that  is  very  leading. 
THE  COURT :  I  think  it  is  cross-examination. 

MR.  PARTRIDGE:  If  Your  Honor  please,  he  is  a 
co-defendant 

MR.  MAGEE:  I  didn’t  call  this  gentleman  as  a  wit¬ 
ness. 

THE  COURT:  That  is  true.  It  is  too  leading,  I 

thinTr. 

MR.  MAGEE:  I  thought  I  might  lead  oh  cross- 
examination.  Your  Honor. 

THE  COURT:  As  Mr.  Partridge  says,  you  are  a  co¬ 
defendant 

MR.  MAGEE:  But  I  still  have  a  right  to  cross-exam¬ 
ine  the  witness. 

THE  COURT :  I  sustain  the  objection. 

MR.  MAGEE:  May  I  see  the  file  with  reference  to 
the  construction  of  the  dock,  please,  Mr.  Courtney  T 

(Counsel  for  Standard  Oil  Company  hands  file  to  coun¬ 
sel  for  Gulf  Oil  Corporation.) 

356  BY  MR.  MAGEE: 

Q  I  understand  that  you  do  not  permit  the  con¬ 
struction  of  a  pier  beyond  the  pierhead  line;  that  is 
correct,  is  it  notf  A  That  is  correct. 

Q  I  understand  from  the  file,  particularly  a  letter  of 
April  18,  1946,  with  reference  to  the  construction  of  the 
dock  by  Standard  Oil  Company,  that  drawings  were  sub¬ 
mitted  T  A  That  is  right 
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Q  And  those  drawings  were  considered?  A  Yes. 

Q  And  in  your  opinion  they  did  not  interfere  with 
navigation?  A  That  is  correct 

MK.  CARTRIDGE:  Public  or  private  navigation? 

THE  WITNESS:  Public  navigation. 

BY  MR.  MAGEE: 

Q  I  refer  you  to  a  letter  from  the  Director  of  High¬ 
ways,  which  appears  in  this  file,  dated  April  9,  1946. 
Were  you  requested  by  the  Commissioners  to  approve 
this  permit  in  connection  with  the  construction  of  the 
South  Capitol  Street  Bridge? 

MR.  PARTRIDGE:  I  object  to  that  question. 

THE  COURT :  I  will  sustain  the  objection. 

MR.  MAGEE:  May  I  make  an  offer  of  proof 
357  on  this  and  state  the  reason  for  this? 

The  Dem  case  holds  that  the  Government  not 
only  has  a  right,  Your  Honor,  to  withhold — 

THE  COURT:  What  has  the  bridge  got  to  do  with 
this  case?  I  will  not  take  up  time  with  it. 

MR.  MAGEE:  I  might  make  this  'statement— very 
well,  Your  Honor,  it  is  in  the  file.  I  will  develop  it  in 
the  argument  I  won’t  pursue  it  any  further. 

Your  Honor,  just  for  the  record,  I  might  state  that  so 
far  as  Gulf  is  concerned  the  bridge  has  everything  to 
do  with  this  case.  We  agreed  to  the  extension. 

THE  COURT:  If  the  bridge  is  involved  in  this  case, 
go  ahead  with  it 

MR.  MAGEE:  May  the  witness  answer  the  question? 

THE  COURT:  Yes. 

BY  MR.  MAGEE: 

Q  Is  that  a  fact,  Mr.  Witness? 

THE  WITNESS:  Would  you  repeat  the  question? 

BY  MR.  MAGEE: 

Q  I  asked  whether  or  not  a  request  from  the  Com¬ 
missioners  for  the  extension  by  Standard  of  the  Gulf 
Dock  came  to  you  because  it  was  necessary  in  connection 


of  the  construction  of  the  dock  in  this  case,  Mr.  Wads¬ 
worth!  A  Yes,  I  did. 

Q  And  he  objected,  I  believe,  did  he  not,  to  the  con¬ 
struction  of  the  dock!  A  He  did. 

Q  What  did  you  tell  him!  A  I  told  him  that  the 
matter  had  been  submitted  by  the  District  Commissioners 
for  our  consideration,  and  that  harbor  lines  had  been 
established,  and  we  had  examined  the  plans,  and  as  far 
as  we  knew  they  complied  with  the  law. 

MB.  MAGEE:  That  is  all. 

MR  PARTRIDGE:  By  complying  with  the  law  you 
meant  that  the  pier  was  back  of  the  pierhead  line,  did 
you  not! 

THE  WITNESS:  That  is  right 


Cross-Examination  by  Cownsel  for  the 
District  of  Columbia,  Third  Party  Defendant 


BY  MR.  GASCH: 

Q  Did  you  testify,  sir,  that  you  permitted  only 
360  open  piling  piers  between  the  bulkhead  and  the 
pierhead  line!  A  I  did  testify  that  way,  but 
what  I  intended  to  mean  was  that  new  construction  after 
the  establishment  of  a  harbor  line  shall  conform  to  those 
conditions. 

If  a  bulkhead  is  established  that  passes  through  a  piece 
of  solid  611,  or  solid  ground,  the  owner  of  that  ground 
is  not  required  to  remove  it  It  merely  means  that  he 
cannot  add  to  it  in  any  way. 

Q  Or  if  he  does  add  to  it  would  your  previous  state¬ 
ment  govern  that  he  might  do  so  by  using  open  idling 
piers!  A  That  is  correct 

Q  You  testified  that  in  some  channels  one  method  of 
docking  was  better  than  another  method  of  docking!  A 
That  is  right  r 


Q  And  would  your  testimony  serve  as  an  opinion  with 
respect  to  the  best  method  of  docking  in  this  particular 
channel! 

ME.  PARTRIDGE :  I  object  to  that,  if  Tour  Honor 
please. 

THE  COURT :  I  sustain  the  objection. 


361  Further  Cross-Examination  by  Counsel  for 
the  Defendant  Gulf  OH  Corporation 


BY  MR.  MAGEE: 

Q  What  was  the  method  of  docking  approved  in  this 
section  of  the  river! 

MR.  PARTRIDGE:  I  object  to  that.  I  submit  it  is 
not  a  question  of  the  ideal  method  of  docking;  it  is  a 
question  of  what  the  property  rights  are  here. 

THE  COURT:  Nevertheless  I  will  permit  this.  An- 
swer  the  question. 

THE  WITNESS:  I  don’t  think  that  was  given — the 
harbor  lines  here  established  were  not  on  the  basis  of 
any  method  in  this  area.  A  pierhead  line  was  established 
200  feet  from  the  bulkhead  line  which  would  permit  docks 
to  extend  beyond  the  bulkhead  lines  200  feet— open  pile 
wharves;  and  that  would  permit  a  right  angle  docking, 
as  we  call  it,  to  the  extent  of  ships  within  the  limits  of 
200  feet  Any  longer  piers  would  have  to  either  proceed 
into  the  channel  at  an  angle  or  they  wonld  be  limited  by 
that  size. 

We  knew  when  we  studied  it  that  ships  longer  than 
that  would  not  ordinarily  be  wanting  to  use  that  area. 

In  other  harbors,  in  New  York  and  in  Baltimore,  the 
pierhead  lines  are  sometimes  400  or  600  feet  beyond  the 
bulkhead  lines  to  permit  the  longer  docks  for  the  larger 
ships.  That  is  not  the  case  in  the  Washington  harbor. 
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362  Cross-Examination  by  Counsel  for  the 

Plaintiff 

BY  MB.  PARTRIDGE : 

Q  In  so  far  as  the  public  interests  in  navigation  are 
concerned,  does  it  matter  who  owns  a  pier  that  is  built 
out  in  the  river?  A  I  don’t  understand  the  question. 

Q  Does  it  matter  who  owns  the  pier  that  is  built  out 
in  tiie  river? 

MB.  COURTNEY :  I  object  to  that  as  immaterial. 

MB.  PABTBIDGE:  I  say  in  so  far  as  the  public  in¬ 
terests  of  navigation  are  concerned — 

THE  COTJBT:  I  was  asking  Mr.  Courtney  if  he  was 
objecting  to  that  question. 

MB.  COURTNEY:  I  was  intending  to.  I  don’t  see 
that  it  is  material  who  owns  it. 

THE  COURT:  If  you  object  to  it  I  sustain  the  ob- 

BY  MB.  PABTBIDGE: 

Q  Mr.  Wadsworth,  supposing  a  pier  is  built  at  an 
angle  between  the  pierhead  and  the  bulkhead  lines,  is 
that  any  different  in  so  far  as  the  public  rights  of  navi¬ 
gation  are  concerned  than  a  pier  built  at  right  angles? 
A  No,  sir,  I  would  say  not 

•  •  •  • 

368  William  Beachum 

was  called  as  a  witness  for  and  on  behalf  of  the  defend¬ 
ant  Standard  Oil  Company  herein,  and  being  then  and 
there  duly  sworn  by  the  Clerk  of  the  Court,  assumed 
the  witness  stand  and  testified  as  follows: 


BY  MB.  COURTNEY: 

«  •»'  _ . 

.  Q  Your  full  name,  Mr.  Beachum!  A  'William 
Beachum. 

Q  And  your  residence!  A  5520  39th  Street 

Q  And  your  employment!  A  Clerk  in  the  Chief 
Clerk’s  Office,  Engineering  Department 

Q  District  of  Colombia!  A  Yes,  sir. 

Q  How  long  have  yon  been  so  employed!  A  I  have 
been  in  the  service  going  on  26  years,  but  with  the  Chief 
Clerk  15  years. 

Q  Are  yon  familiar  with  the  files  and  records  of  yonr 
office!  A  Yes. 

Q  In  yonr  official  capacity!  A  Yes,  sir. 

369  Q  Have  yon  brought,  in  response  to  our  sub¬ 
poena,  the  files  and  records  relating  to  the  permit 
of  the  Standard  Oil  Company  at  the  foot  of  South  Capitol 
Street!  A  Yes,  sir. 

<Q  Do  yon  have  that  record  with  yon!  A  Yes,  sir. 

Q  Will  yon  produce  it,  please!  A  Yes,  sir. 

(The  witness  hands  files  to  counsel.) 

MR.  COURTNEY :  Will  yon  mark  this  for  identifica¬ 
tion  as  Standard  Oil’s  Exhibit  No.  7! 

(Thereupon  a  group  of  documents  pertaining  to  appli? 
cation  by  Standard  Oil  Company  was  marked  by  the  Clerk 
of  the  Court  “Defendant  Standard  Oil  Company’s  Ex- 
Mbit  No.  7,”) 

BY  MR.  COURTNEY : 

Q  Mr.  Beachum,  referring  to  the  documents  which  are 
bound  together  and  identified  as  Standard  Oil’s  Exhibit 
No.  7,  will  yon  state  please  what  that  is!  A  This  is  an 
application  by  the  Standard  Oil  Company  to  reconstruct 
their  pier  on  the  Anacostia  River  in  the  vicinity  of  the 
South  Capitol  Street  Bridge.  That  was  in  April  of  1946. 


244 

Q  And  do  the  documents  that  are  appended  to  that 
file  all  relate  to  the  subject  matter  of  the  issuance 

370  of  that  permit!  A  That  is  right,  sir. 

Q  I  show  you  an  exhibit  which  has  been  identi¬ 
fied  here  as  Standard  Oil’s  Exhibit  No.  1.  Will  you  ex¬ 
amine  it,  please,  Mr.  Beachum!  A  Yes. 

Q  Do  you  recognize  that  document?  A  Yes,  sir. 

Q  Do  you  recognize  the  signature  on  it?  A  Yes,  sir. 

Q  Mr.  Griffin,  whose  name  appears  on  the  document, 
you  knew  during  his  lifetime,  did  you?  A  Yes,  sir. 

Q  And  he  has  since  passed  away?  A  That  is  right, 
sir. 

Q  Is  that  an  official  document  issued  by  the  District 
of  Columbia,  to  your  knowledge?  A  It  is;  it  is  an 
official  permit. 

MB.  COUBTNEY :  We  will  offer  Standard  Oil’s  Ex¬ 
hibit  No.  1  in  evidence,  Your  Honor. 

MB.  PABTBIDGE:  If  Your  Honor  please,  we  don’t 
think  that  the  permit  is  material  because  we  don’t  feel 
that  the  District  of  Columbia  could  pass  any  property 
rights  or  affect  any  property  rights  by  issuing  a  permit 
to  build. 

THE  COUBT:  I  will  admit  it  in  evidence.  I  am  not 
ruling  on  the  effect  of  it  now,  though. 

371  MB.  PABTBIDGE:  Yes,  sir. 

(Thereupon  the  document  heretofore  marked  by 
the  Clerk  of  the  Court  “Defendant  Standard  Oil  Com¬ 
pany’s  Exhibit  No.  1”  was  received  in  evidence.) 

MB.  COUBTNEY:  Now,  if  the  Court  please,  we  de¬ 
sire  to  offer  Exhibit  7,  which  the  witness  has  in  his 
hand,  as  part  of  the  official  files  of  the  District  of  Co¬ 
lumbia,  relating  to  the  issuance  of  Standard  Oil’s  Exhibit 
No.  1,  which  the  witness  has  identified. 

THE  COUBT:  I  will  admit  it  in  the  same  manner 
that  I  have  admitted  the  preceding  exhibit. 

MB.  PABTBIDGE:  May  I  see  those  papers.  Your 
Honor? 
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THE  COURT :  .  Very  well. 

MB.  COURTNEY :  We  desire  leave  to  substitute  pho¬ 
tostatic  copies.  Your  Honor,  in  a  similar  fashion  at  a 
convenient  time. 

THE  COURT :  That  will  be  all  right 

MB.  PARTRIDGE:  For  the  record,  if  Your  Honor 
please,  I  make  the  same  objection  to  this  document 

THE  COURT:  I  will  admit  that  on  the  same  under¬ 
standing  that  I  did  the  preceding  exhibit 

(Thereupon  the  file  heretofore  marked  by  the  Clerk  of 
the  Court  “Defendant  Standard  Oil  Company’s  Exhibit 
No.  7”  was  received  in  evidence.) 

372  BY  MR.  COURTNEY: 

Q  Now,  Mr.  Beachum,  have  you  brought  with 
you  the  official  records  of  the  District  of  Columbia  re¬ 
lating  to  the  so-called  J^azen  map  of  1933?  A  I  don’t 
believe  I  have. 

Q  1  understand  it  is  listed  under  the  title  of  “Archi¬ 
tect  of  the  Capitol?”  A  Yes,  sir;  there  is  correspond¬ 
ence  here,  but  no  map. 

MR.  COURTNEY :  Will  you  mark  that  as  Standard’s 
Exhibit  No.  8? 

(Thereupon  a  part  of  official  files  of  District  of  Colum¬ 
bia,  under  the  title  of  “Architect  of  the  Capitol,”  was 
marked  by  the  Clerk  of  the  Court  “Defendant  Standard 
Oil  Company’s  Exhibit  No.  8,  for  Identification.”) 

BY  MR.  COURTNEY: 

Q  Mr.  Beachum,  referring  to  the  papers  which  have 
been  identified  as  Standard’s  Exhibit  8,  will  you  state 
please  what  that  is?  A  This  is  headed:  “Architect  of 
the  Capitol  calls  attention  to  the  mooring  of  barges  and 
tugs  to  piling  and  dumping  of  debris  in  and  around 
pumping  station  at  foot  of  First  Street,  Southeast  Su¬ 
perintendent  of  Police  requests  survey  be  made  to  deter¬ 
mine  ownership  of  property  on  which  piling  is  located.” 


Q  Is  that  a  part  of  the  official  files  of  the  Dis- 

373  trict  of  Columbia  relating  to  S  Street  in  South¬ 
east  Washington?  A  Yes,  sir. 

MB.  COUBTNEY :  We  offer  this  in  evidence,  if  Year 
Honor  please. 

MB.  PARTRIDGE :  I  would  like  to  see  it,  if  I  may. 

MR.  GASCH:  Your  Honor,  may  I  state  that  those 
files  of  the  District  of  Columbia  build  up  from  the  bot¬ 
tom,  in  point  of  date. 

THE  COURT:  I  beg  your  pardon? 

MB.  GASCH:  The  original  letter  would  be  on  the  bot¬ 
tom,  for  Your  Honor’s  information. 

THE  COURT:  Very  well. 

(Thereupon  Defendant  Standard  Oil  Company’s  Exhibit 
No.  8  was  handed  to  the  Court) 

THE  COURT:  Mr.  Partridge,  do  you  want  to  see 
these? 

MR.  PARTRIDGE :  Yes,  sir,  I  would  like  to. 

(Thereupon  Defendant  Standard  Oil  Company’s  Ex¬ 
hibit  No.  8  was  handed  to  counsel  for  the  plaintiff.) 

MR.  PARTRIDGE :  If  Your  Honor  please,  we  object 
to  this  on  the  ground  that  it  is  immaterial. 

It  merely  indicates  that  they  were  planning  a  map 
to  attempt  to  put  into  effect  a  contemplated  plan  for  the 
waterfront  along  the  District  of  Columbia.  Also  any 
map  or  survey  prepared  under  these  documents  would 
not  be  in  the  same  category  as  surveys  prepared 

374  contemporaneously  with  the  conveyance  of  the 
land,  because  those  surveys  would  show  what  was 

intended  to  be  conveyed  as  appurtenances  to  the  lot,  in 
the  way  of  riparian  rights,  and  the  act  of  the  Surveyor 
of  the  District  of  "Columbia  at  this  late  date  could  not 
change  the  rights  that  were  transferred  in  1794. 

THE  COURT:  I,  myself,  couldn’t  quite  gather  the 
pertinency  of  the  introduction  of  that  exhibit.  If  it  is 
for  the  purpose  of  showing  the  present  bulkhead  lines, 
and  so  forth,  I  will  admit  it. 


MB.  COURTNEY ;  I  think  it  is  more  for  the  purpose 
of  identifying  it  by  a  representative  of  the  District  of 
Columbia  than  anything  else  at  this  time. 

THE  COURT :  I  will  admit  it,  bnt  I  am  not  satisfied 
at  the  present  of  its  relevancy — subject  to  your  objec¬ 
tion,  Mr.  Partridge. 

MB.  PARTRIDGE :  Yes,  sir. 

(Thereupon  the  documents  heretofore  marked  by  the 
Clerk  of  the  Court  “Defendant  Standard  Oil  Company’s 
Exhibit  No.  8”  was  received  in  evidence.) 

MB.  COUBTNEY:  That  is  afi  with  this  witness,  gen¬ 
tlemen  :  you  may  examine. 

Cross-Examination  by  Counsel  for  the  Plaintiff 
BY  MB.  PARTRIDGE: 

Q  Mr.  Beachum,  is  this  signature  on  this  letter  of 
April  17,  1988,  the  signature  of  Mr.  M.  C.  Hazen, 
375  the  Surveyor  of  the  District  of  Columbia?  A  As 
far  as  I  know  it  is. 

Q  What  do  you  mean  “As  far  as  you  know?'*’ 

Were  you  in  the  office  in  April,  1938,  on  April  17? 
A  I  wasn’t  in  the  Chief  Clerk’s  Office  at  that  time,  no, 


Q  Did  you  know  Mr.  Hazen’s  signature?  A  I  knew 
Mr.  Hazen  was  Surveyor  of  the  District,  and  I  recog¬ 
nized  his  signature  from  there  (indicating). 

MR.  MAGEE:  Which  exhibit  are  you  referring  to? 
MR  PARTRIDGE:  The  letter  of  April  17,  1933, 
which  is  part  of  Standard  (M’s  Exhibit  No.  8. 


Cross  Examination  by  Counsel  for  the  Defendant 
Chdf  OH  Corporation 


BY  MR.  MAGEE: 

Q  I  notice  that  in  this  file,  Mr.  Beachum,  you  have 
some  letters  signed  by  Mr.  Brennan.  Is  that  the  Mr. 


248 

Brennan  who  is  a  member  of  your  Wharf  Committee? 
A  He  was  a  member  of  it;  he  isn’t  at  the  present  time. 

•  •  •  • 

876  Q  But  I  think  back  in  1933  Mr.  Brennan  was 
chairman  of  your  Wharf  Committee,  was  he  not? 
A  That  is  right 

•  •  •  • 

Marion  Chinn 

was  recalled  as  a  witness  for  and  on  behalf  of  the  De¬ 
fendant  Standard  Oil  Company,  and  having  been  pre¬ 
viously  duly  sworn  by  the  Clerk  of  the  Court,  assumed 
the  witness  stand  and  testified  as  follows: 

Direct  Examination  by  Counsel  for  the  Defendant 
Standard  Oil  Company 

BY  MB.  COUBTNEY: 

Q  Mr.  Chinn,  referring  to  an  exhibit,  a  blueprint  of 
the  Surveyor’s  official  record  in  Book  158,  at  page  27, 
the  blueprint  which  1  have  marked  Plaintiff’s  Exhibit  25, 
but  which  is  not  the  original  exhibit  for  that  purpose — 
Will  you  mark  this  Defendant  Standard  Oil’s  Exhibit 
13? 

377  (Thereupon  a  print  of  blueprint  heretofore 
marked  by  the  Clerk  of  the  Court  “Plaintiff’s  Ex¬ 
hibit  No.  25”  was  marked  by  the  Clerk  of  the  Court  “De¬ 
fendant  Standard  Oil  Company’s  Exhibit  No.  13  for  Iden¬ 
tification.”) 

BY  MR  COUBTNEY: 

Q  The  exhibit  which  you  have  in  your  hand,  or  the 
drawing,  is  marked  “Defendant  Standard’s  Exhibit  No. 
13,”  and  on  the  face  of  it  in  crayon  is  marked  “Plain¬ 
tiff’s  Exhibit  25.” 

Those  are  identical  prints  are  they  not?  A  Yes,  they 
are. 
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•  •  •  • 

MR.  PARTRIDGE:  I  agree  that  the  plat  he  is  hold¬ 
ing  is  a  copy  of  Plaintiff’s  Exhibit  25. 

378  BY  MR.  COURTNEY: 

Q  Now,  Mr.  Chinn,  from  the  official  records  of 
the  District  of  Columbia,  at  my  request,  have  you  placed 
on  that  exhibit,  which  is  Plaintiff’s  Exhibit  25  and 
Standard’s  Exhibit  13,  the  location  of  the  ordinary  high- 
water  mark  line  projected  to  the  bulkhead  line?  A  No, 
I  have  not. 

Q  What  it  is  you  have  placed  on  that  exhibit  at  my 
request?  A  I  have  placed  a  line  which  is  at  right 
angles  to  the  bulkhead  line  extending  from  the  intersec¬ 
tion  of  the  ordinary  highwater  line  of  1794  at  its  inter¬ 
section  with  the  south  line  of  S  Street. 

Q  The  intersection  of  the  ordinary  highwater  mark 
line  and  the  south  line  of  S  Street  did  not  appear  on 
that  exhibit,  is  that  correct?  A  They  do  not  appear  on 
this  exhibit 

Q  And  you  have  merely  projected  the  line  at  the 
points  which  it  would  appear  if  projected  towards  the 
bulkhead  line?  A  I  have. 

Q  How  far  below  the  south  line  of  S  Street  and  along 
the  bulkhead  line  is  the  intersection  of  the  line  which  you 
have  just  described,  in  feet?  A  It  is  between  135  and 
140  feet;  I  would  say  approximately  138  feet 

•  •  •  • 

379  THE  COURT :  That  means  138  feet — 

THE  WITNESS  (interposing):  138  feet  from 
the  south  line  of  S  Street  along  the  bulkhead  line  (indi¬ 
cating). 

MR.  PARTRIDGE:  What  is  this  yellow  line  at  the 
bottom? 

THE  WITNESS :  That  is  the  extension  of  the  inter¬ 
section  of  a  line  from  the  intersection  of  the  ordinary 
highwater  line  of  1794,  as  shown  on  our  other  maps,  to 
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an  intersection  with  S  Street,  a  line  at  right  angles 
from  that  point  to  the  bulkhead  line. 

THE  COURT:  At  right  angles  to  the  bulkhead  line! 

THE  WITNESS:  That  point  which  I  am  describing 
is  approximately  65  feet  east  of  the  east  line  of  Water 
Street  on  the  south  line  of  S  Street 

MB.  PARTRIDGE :  Is  this  going  to  be  offered  in 
evidence? 

MRw  COURTNEY :  I  now  offer  it  in  evidence. 

MB.  PARTRIDGE:  Is  this  merely  to  illustrate  what 
would  happen  if  your  theory  were  held  to  be  correct  by 
the  Court,  Mr.  Courtney? 

MR.  COURTNEY:  It  is  done  for  the  purpose  of  il¬ 
lustrating  the  location  of  the  line  which  we  claim  marks 
the  riparian  area  of  S  Street,  as  stated  in  the  outline  of 
our  case. 

THE  COURT:  I  will  admit  it;  whether  or  not 
380  I  shall  agree  finally  with  the  deductions  which  Mr. 

Courtney  draws  from  it  is  another  question. 

MR.  PARTRIDGE:  I  think  for  the  record  I  had 
better  object  to  it  on  the  grounds  of  materiality. 

THE  COURT:  I  will  admit  it  in  the  manner  in  which 
I  have  stated. 

MR.  PARTRIDGE :  Very  well. 

(Thereupon  the  blueprint  heretofore  marked  by  the 
Clerk  of  the  Court  “Defendant  Standard  Oil  Company's 
Exhibit  No.  IS,"  was  received  in  evidence.) 

•  »  •  • 

Cross  Examination  by  Coimsd  far  the  Defendant 
Gulf  OH  Corporation 

BY  MR.  MAGEE: 

Q  And  from,  that  map,  as  I  understand  it,  Mr.  Chinn, 
Martin’s  wharf  would  not  .be  in  the  riparian  area  of 
Lots  6,  7  and  8  but  would  be  in  entirely  some  other 
riparian  area? 


y 


ME.  PARTRIDGE :  I  object 

THE  COURT :  I  think  that  deduction  could  be  drawn 
by  anyone  from  the  map  Itself. 

MR.  MAGEE :  The  whole  dock  is  not  shown  on  the 
map,  Your  Honor. 

THE  COURT :  You  look  at  it  and  see. 

THE  WITNESS:  Yes,  it  is  extended  now;  it  does 
show  that  line. 


381  MRw  GASCH:  If  there  is  any  question  on  the 
part  of  Mr.  Partridge  about  the  signature  of  Mr. 
Hazen  I  feel  that  question  might  be  answered  by  this 
gentleman  with  confidence. 

MR.  PARTRIDGE:  You  think  that  is  correct,  that 
is  the  signature  of  Mr.  Hazen,  do  you,  Mr.  Gaschl 

MR.  GASCH:  There  is  no  question  in  my  mind. 

THE  COURT:  You  may  be  excused. 

(Thereupon  the  witness  was  excused  and  retired  from 
the  witness  stand.) 

MR.  COURTNEY:  I  have  in  my  hand  some  photo¬ 
graphs  marked  Standard’s  Exhibits  9,  10,  11  and  12, 
which  have  been  identified  by  the  signature  of  counsel, 
which  I  desire  to  offer  in  evidence. 

THE  COURT :  Let  me  see  them. 

MR.  PARTRIDGE :  I  have  no  objection  to  them,  but 
I  would  just  like  to  see  them. 


382  (Thereupon  photographs  identified  by  signature 
of  counsel  were  marked  by  the  Clerk  of  the  Court 
“Defendant  Standard  Oil  Company’s  Exhibits  Nos.  9, 10, 
11  and  12,”  and  received  in  evidence.) 

Evidence  on  Behalf  of  the  District  of  Columbia, 
Third  Tarty  Defendant. 
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Thereupon 

Boland  M.  Brennan 

was  called  as  a  witness  for  and  on  behalf  of  the  District 
of  Columbia,  Third  Party  Defendant,  and  being  then  and 
there  duly  sworn  by  the  Clerk  of  the  Court,  assumed  the 
witness  stand  and  testified  as  follows: 

Direct  Examination  by  Counsel  for  the  District  of 
Columbia,  Third  Party  Defendant 

BY  ME.  GASCH:  . 

Q  Mr.  Brennan,  will  you  state  your  full  name?  A 
Boland  M.  Brennan. 

Q  "Where  do  you  live?  A  Silver  Spring,  Maryland. 

Q  Are  you  connected  with  the  District  of  Columbia 
Government,  sir?  A  I  am  now  Purchasing  Officer  of 
the  District  of  Columbia. 

Q  How  long  have  you  been  connected  with  the 
383  Government,  sir?  A  Forty-one  years  next  Janu¬ 
ary  3rd. 

Q  Among  other  duties  that  you  perform  were  you 
Chairman  of  the  Harbor  Committee?  A  I  was  Chair¬ 
man  of  the  Wharf  Committee  from  September  6,  1919, 
until  January  16, 1935. 

Q  During  that  time  did  you  have  among  other  things 
under  your  consideration  the  Anacostia  Biver  in  the  vi¬ 
cinity  of  S  Street?  A  At  the  time  I  became  Chief 
Clerk  in  the  Engineer  Department,  which  carried  with  it 
the  duty  of  Chairmanship  of  the  Wharf  Committee,  there 
were  certain  properties  under  lease  on  the  Anacostia 
Biver;  as  1  recall  it  at  the  foot  of  Q  Street,  the  Smoot 
Sand  &  Gravel  Company. 

There  was  also  at  the  time  District  activity  in  the  bed 
of  S  Street  It  was  used  in  connection  with  public  sani¬ 
tation,  a  municipal  function. 


There  was  also  on  the  Georgetown  Channel  a  termini 
of  public  streets  under  lease. 

MB.  PARTRIDGE :  Where  was  that! 

THE  WITNESS:  In  Georgetown,  the  Georgetown 
Channel. 

The  major  part  of  the  Wharf  property  was  on  the  old 
Water  Street,  now  Maine  Avenue,  extending  from  the 
south  curb  line  of  N  Street  westward  to  13th  Street, 
known  as  the  Washington  Channel  waterfront 
384  BY  MR.  GASCH: 

Q  Is  it  fair  to  assume  that  you  are  generally 
familiar  with  the  problems  on  the  waterfront  including 
problems  on  the  Anacostia  River  t  A  I  think  that  is  a 
correct  assumption. 

Q  I  show  you  a  hie  which  has  previously  been  identi¬ 
fied  as  Standard  Oil’s  Exhibit  No.  8,  and  ask  you  if  you 
will  look  at  that,  sir,  and  see  if  you  find  any  papers  in 
there  prepared  by  you!  A  The  first  evidence. I  find  in 
this  Engineer  Department  file  is  a  recommendation  from 
the  District  Surveyor,  Melvin  C.  Hazen,  whose  signature 
I  recognize,  addressed  to  the  Director  of  Highways,  rec¬ 
ommending  that  the  Superintendent  of  Police  be  in¬ 
formed  of  a  blueprint  showing  a  survey  made  in  connec¬ 
tion  with  a  protest,  or  complaint,  from  the  Architect  of 
the  Capitol  dealing  with  conditions  at  the  foot  of  first 
Street,  Southeast,  where  the  Capitol  power  plant  had  its 
water  intake. 

THE  COURT:  Let  me  interrupt  a  minute.  Are  you 
asking  him  to  give  the  substance  of  the  content  of  these 
letters? 

MR.  GASCH:  No,  sir.  What  I  was  going  to  do  was 
to  ask  him  about  the  reason  for  a  certain  letter  he  pre¬ 
pared. 

THE  WITNESS:  Well,  I  will  come  to  that  very 
quickly. 

Under  date  of  March  22,  1933,  I,  as  Chairman  of  the 


Wharf  Committee,  made  a  request  of  the  Snrveyor 

385  for  information  on  the  formulation  of  -a  definite 
plan  governing  future  pier  construction  in  the 

Anaeoetia  Biver  between  the  Navy  Yard  and  Buzzards 
Point;  suggesting  that  the  survey  show  the  proper  pro¬ 
longation  of  street  lines  and  lot  lines,  and  also  suggest¬ 
ing  that  the  matter  might  be  taken  up  with  the  Coordi¬ 
nating  Committee  of  the  National  Capital  Park  and 
Planning  Commission  to  arrange  for  an  orderly  future 
development 

And  then  in  connection  with  that  the  Surveyor  re¬ 
sponded  with  a  plan  showing  the  bulkhead  and  pierhead 
lines  along  the  Anacostia  Biver  front  between  the  Navy 
Yard  and  W  Street — which  I  think  is  incorrect — 

THE  COUBT;  Bo  I  understand  those  papers  have 
been  offered  m  evidence! 

MB.  GASCH;  Yes,  Your  Honor;  I  believe  they  have 
been  received 

THE  COUBT:  The  contents  will  speak  for  themselves. 

MB.  GASCH:  I  was  going  to  ask  him  to  state  the 
reason  for  die  conclusions  set  forth  in  die  letter;  I  didn’t 
want  him  to  summarize  them. 

BY  MB.  GASCH: 

Q  Will  you  state  the  reasons  for  your  views,  as  set 
forth  in  the  correspondence  that  yon  have  just  reviewed, 
sir? 

MB.  PABTBUDGE:  If  Your  Honor  please,  we  have 
the  same  objection  to  this  as  we  have  to  the  correspond¬ 
ence.  What  the  Wharf  Committee  thinks  should 

386  have  been  done  has  no  effect  on  property  lines. 

THE  COUBT;  I  will  sustain  objection  to  this 
particular  question.  I  admit  the  exhibit  itself.  I  sustain 
objection  to  this  question. 

MB.  GASCH :  Yes,  Your  Honor. 

•  •  •  • 

BY  MB.  GASCH: 

Q  I  show  you  a  map,  sir,  which  has  previously  been 
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MyA, 


identified  as  Defendant  Gulf’s  Exhibit  No.  1,  and  ask  yon 
if  yon  recall  having  seen  this  map  before!  A  That  was 
17  years  ago.  1  have  a  faint  recollection  of  having  seen 
it  find  I  believe  I  wouldn’t  have  written  the  letter 
without  having  seen  it 

Q  Do  yon  identify  that  as  a  map  that  was  prepared 
in  connection  with  your  activities  as  Chairman  of  the 
Wharf  Committee!  A  Yes,  I  da  I  remember  these 
prolongations  of  these  lot  fines  from  the  bulkhead  line, 
and  .1  was  particularly  interested  with  the  treatment  of 
the  termini  of  the  streets — 

THE  COURT:  Well,  you  have  answered  the  question. 
BY  MR  GASCH: 

Q  Was  it  based  on  recommendations  made  in  connec¬ 
tion  with  your  activities  that  that  map  was  prepared! 

THE  COURT:  Recommendation  made  by  whom! 
387  MB.  GASCH :  By  Mr.  Brennan. 

THE  WITNESS:  It  was  the  suggestion,  as  I 
recall  it,  that  I  made  to  the  Surveyor  for  future  orderly 
development,  to  avoid  what  transpired  years  ago  along 
the  Washington  waterfront  when  there  was  no  orderly 
development 

BY  MB.  GASCH: 

Q  Will  you  particularize  what  you  mean  by  that,  with 
reference  to  the  termini  of  streets,  particularly  South  Q 
Street  and  First  Street!  A  As  I  recall,  the  lease  we 
had  at  the  foot  of  Q  Street,  the  area  leased,  was  vertical 
instead  of  at  right  angles  to  the  bulkhead  fine. 

THE  COUBT:  I  don*t  get  that  answer. 

MB.  GASCH:  No,  sir.  I  don’t  either,  and  I  move  to 
strike  the  answer  and  ask  the  witness  to  answer  again. 

THE  COURT;  What  do  you  mean  by  that! 

THE  WITNESS  :  The  prolongation  of  the  street  lines 
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BY  MB.  GASCH : 

Q  What  effect,  in  so  far  as  the  acts  of  the  owners  of 
property  in  Square  707  is  concerned  did  the  prolongation 
of  the  lot  lines  of  South  Q  Street  have,  sir?  A  That  is 
Smoot  Sand  &  Gravel  Company  I  believe. 

MB.  PABTBIDGE:  I  object  to  that  as  being 
immaterial. 

388  THE  COTTBT :  You  may  answer. 

THE  WITNESS:  My  recollection  was  correct, 
that  the  lease  with  the  Smoot  Sand  &  Gravel  Company 
provided  with  this  space,  the  prolongation  of  the  street 
lines,  there  was  no  detrimental  effect  on  the  owners  of 
this  property  since,  as  I  recall,  Smoot  Sand  &  Gravel 
owned  all  this  property. 

I  believe  that  is  part  of  their  plant  down  there. 

BY  MB.  GASCH: 

•  •  •  • 

Q  Who  leased  the  prolongation  of  Q  Street  from  the 
District?  A  The  Smoot  Sand  &  Gravel  Corporation, 
and  this  is  their  southeast  plant.  They  have  one  in 
Washington. 

•  •  •  • 


Cross  Examination  by  Counsel  for  the  Defendant 
Gulf  Oil  Corporation 

BY  MB.  MAGEE : 

Q  Isn’t  it  a  fact  that  after  this  plan  was  laid  out  by 
the  Surveyor  of  the  District  of  Columbia,  that  in  the 
approval  of  wharfing  thereafter  the  Wharf  Committee 
required  that  the  wharves  come  out  from  the  property 
line  at  right  angles  between  the  bulkhead  line  and 
389  the  pierhead  line?  A  That  is  correct. 

Q  And  when  Gulf’s  dock  was  first  built,  in  1930, 
that  requirement  was  made,  was  it  not,  that  Martin  would 
build  his  dock  to  confine  it  to  lines  which  ran  at  right 
angles  from  their  property  lines  from  the  bulkhead  line 
to  the  pierhead  line?  A  That  is  my  recollection. 


Q  And  thereafter  in  extending  the  Gulf  dock  do  yon 
know  of  any  variation  in  that  role  since  1933  when  this 
plan  was  pnt  into  effect?  A  I  don’t  recall  of  any  at 
this  time. 

MB.  PARTRIDGE :  I  object  to  that. 

THE  COURT:  He  says  he  doesn’t  recall  any, 

BY  MR.  MAGEE : 

Q  Will  yon  please  look  at  this  file  and  tell  ns  where 
this  map  was  sent,  to  what  Government  official,  the  Hazen 
map  here? 

I  will  ask  yon  the  specific  question:  Did  a  copy  of 
this  map  go  to  the  Architect  of  the  Capitol?  A  The 
letter  signed  by  the  Secretary  of  the  Board  of  Commis¬ 
sioners — which  I  assume  I  prepared — since  my  initials 
are  on  it — 

THE  COURT:  I  don’t  understand. 

THE  WITNESS:  It  says,  “Copy  of  blueprint  show¬ 
ing  bulkhead  and  pier  lines  along  this  part  of  the 
390  Anacostia  River  will  be  sent  to  the  Police  Depart¬ 
ment  for  its  information  and  guidance.”  And  the 
purpose  in  mind  at  that  time,  as  I  recall  it,  was  to — 

THE  COURT :  I  don’t  think  that  is  material 
BY  MR.  MAGEE  : 

Q  Was  it  sent  to  the  Police  Department  by  the  Com¬ 
missioners’  Secretary?  A  I  can’t  recall  that  definitely. 

MR.  MAGEE:  That’s  all  right,  if  you  can’t  recall  it 

THE  WITNESS:  I  can’t  recall  that  definitely. 

THE  COURT:  Yon  have  answered  the  question. 

BY  MR.  MAGEE : 

Q  Is  theTe  any  indication  in  the  file  that  a  copy  went 
to  Mr.  Schmitt,  of  the  District  Engineer’s  Office?  . 

MR.  PARTRIDGE :  I  submit  this  file  speaks  for  itself. 

THE  WITNESS:  I  see  no  indication  that  a  copy 
went  to  Mr.  Schmitt;  I  can’t  make  that  out 
BY  MR.  MAGEE : 

Q  Doesn’t  that  say  “Print  Mr.  Sch?”  A  Yes,  it 
says  “Print  Mr.  Sch.” 


Q  But  you  hare  no  recollection,  of  itf  A  That  is  mot 
my  -writing  and  I  don’t  know  who  pot  that  on  there. 

Q  Isn’t  that  the  writing  of  Mr,  Hazent  Would  yon 
look  at  it  carefully?  I  am  directing  yonr  atten- 

391  tion  to  his  signature  on  Gulf’s  Exhibit  1,  or  to 
yonr  memorandum.  A  It  looks  a  great  deal  Eke 

his  writing.  It  looks  a  great  deal  like  Mr,  Hazen’s  writ¬ 
ing.  Mr.  Chinn  could  possibly  identify  it. 

Q  I  ask  yon  if  this  plan  does  not  allocate  to  each 
upland  land  owner  on  the  channel  of  the  Anacostia  Barer 
that  portion  of  the  uplands  which  he  owned  on  the  bulk¬ 
head  line? 

MB.  PABTBIDGE:  I  object 
THE  COUBT:  Sustained. 

•  •  •'  • 

BY  MB.  MAGEE: 

Q  Mr.  Brennan,  can  yon  tell  the  Court,  please,  by 
what  authority  you  were  purporting  to  act  when  this  plan 
was  prepared,  by  reference  to  any  statute?  A  The  Act 
of  March  3,  1899,  provided,  as  I  recall  it,  that  other 
than  wharf  property  allocated  by  the  Congress  to 

392  the  Chief  of  Engineers  and  Commissioners,  that 
the  Commissioners  of  the  District  of  Columbia 

would  exercise  control  over  the  building  of  wharves,  piers, 
et  cetera,  and  property  along  the  waterfront  not  under 
the  control  of  the  Chief  of  Engineers  and  the  Commis¬ 
sioners  of  the  District  of  Columbia. 

Q  And  was  it  under  the  authority  of  that  Act  that 
you  had  this  map  prepared?  A  It  was  my  assumption 
that  the  Commissioners  had  authority  to  regulate  the 
building  of  wharves  extending  to  the  pierhead  line  from 
private  property  and  this  file  will,  I  think,  give  the  rea¬ 
sons  I  had  in  mind  in  trying  to  look  to  the  future  for  an 
orderly  development  The  file  speaks  for  itself. 

MB.  MAGEE:  Yes,  sir;  I  won’t  ask  you  about  that 


Your  Honor,  at  this  point  we  ask  the  Court  to  judicially 
notice  the  sections  101  and  102  of  the  Dstxiet  of  Colum¬ 
bia  Code,  the  1940  edition.  Chapter  5. 

THE  COURT :  Is  that  in  the  later  edition,  too? 

MR.  MAGEE;  The  1940  edition.  Section  101  and  102 
of  Title  9  which  is  the  1909  Act  referred  to. 

THE  COURT:  Very  well. 

MR.  MAGEE:  May  it  please  the  Court,  at  this  time  1 
would  like  to  offer  formally  in  evidence  Gulf’s  Exhibit 
No.  1,  which  counsel  has.  seen,  which  is  the  Hazen  map 
of  1933. 

THE  COURT:  Very  well. 

398  MR.  PARTRIDGE:  I  object  to  that,  if  Tour 
Honor  please,  on'  the  same  grounds  that  I  did  to 
the  file. 

THE  COURT  :  I  am  admitting  it  under  the  same  con¬ 
ditions. 

(Thereupon  the  Hazen  map  of  March  25,  3933,  hereto¬ 
fore  marked  by  the  Clerk  of  the  Court  “Defendant  Gulf 
Oil  Corporation’s  Exhibit  No.  1”  was  received  in  evi¬ 
dence.) 

BY  MR.  MAGEE: 

Q  Do  you  remember  whether  or  not  a  copy  of  the 
Hazen  map  went  to  the  Assessor  of  the  District  of  Co¬ 
lumbia!  A  I  do  not 

Q  You  do  not  remember  that?  A  No. 

Q  Was  the  Assessor  of  the  District  of  Columbia  in 
any  way  connected  at  that  time  with  the  Wharf  Commit¬ 
tee?  A  While  the  Wharf  Committee  had  authority  to 
fix  rentals,  the  Wharf  Committee  always  consulted  with 
die  Assessor  as  to  fair  value  and  as  to  the  rental  to  be 
charged,  and  in  that  respect  only. 

Q  Mr.  Brennan,  I  direct  your  attention  to  the  original 
negotiations  of  Gulf  for  the  construction  of  a  dock  off 
Lot  4  in  square  south  of  708.  I  hand  yon  for  identifica¬ 
tion  Defendant  Gulf’s  Exhibit  2,  together  with  your  letter 
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of  December  5,  1930,  and  ask  whether  or  not  yon  remem¬ 
ber  those  documents? 

MB.  PABTBIDGE :  Are  yon  making  him  yonr 

394  witness,  Mr.  Magee? 

MB.  MAGEE:  Yes,  I  will  make  him  my  wit¬ 
ness,  Mr.  Partridge.  The  gentleman  has  to  leave,  I  un¬ 
derstand,  at  11:30.  A  I  recall  this  plat  because  I  re¬ 
ferred  to  it  as  the  “T  Wharf” — T-shaped  wharf. 

BY  MB.  MAGEE: 

Q  And  I  show  yon  what  I  will  ask  to  be  identified — 
will  yon  mark  that,  please? 

(Thereupon  a  plat  in  connection  with  the  Gulf  dock 
was  marked  by  the  Clerk  of  the  Court  “Defendant  Gulf 
'  Oil  Corporation’s  Exhibit  No.  2”  for  identification.) 

BY  MB.  MAGEE: 

Q  Does  Gulf’s  Exhibit  No.  2  refer  to  the  Gulf  dock 
which  was  built  oft  the  Gulf  property  as  far  as  yon  re¬ 
member?  A  Yes. 

MB.  MAGEE:  I  offer  in  evidence,  if  Your  Honor 
please,  Gulf’s  Exhibit  2. 

MB.  PABTBIDGE:  Before  I  make  my  objection  I 
would  like  to  ask  Mr.  Brennan  a  question  about  it,  if  I 
may. 

THE  COUBT :  Go  ahead. 

MB.  PABTBIDGE:  Mr.  Brennan,  do  yon  know  of 
your  own  personal  knowledge  that  the  wharf  was  built 
in  accordance  with  that  plat? 

395  >  THE  WITNESS:  I  couldn’t  say  definitely  now, 

but  my  recollection  is  that  it  was. 

MB.  PABTBIDGE:  How  do  yon  know  that? 

THE  WITNESS:  I  used  to  go  down  there  quite  a 
lot;  I  would  be  down  on  the  waterfront  quite  often. 

MB.  PABTBIDGE : -  May  I  ask  yon  something  about 
it?  What  is  this  little  circle  here,  do  yon  know? 

THE  WITNESS:  It  is  a  dolphin. 

MB.  PABTBIDGE:  Was  that  dolphin  built  in  there, 
do  you  know? 


THE  WITNESS:  No,  I  was  looking  at  the  structure 
itself.  I  couldn’t  account  for  these  dolphins,  whether 
they  were  in  there,  and  of  course  after  the  permit  was 
issued  the  inspection  was  up  to  the  Building  Inspector’s 
Office  and  the  Engineer  of  Bridges. 

THE  COURT :  Who  was  that  that  prepared  that  map? 

THE  WITNESS :  This  was  prepared  by  the  .  Gulf 
Refining  Company  and  submitted  in  connection  with  their 
application  for  permit. 

THE  COURT:  I  will  admit  it  as  part  of  their  appli¬ 
cation  for  permit,  then. 

MR.  PARTRIDGE :  Yes,  sir.  For  the  record,  I  think 
it  is  immaterial. 

THE  COURT:  Well,  it  may  be;  I  am  not  ruling  On 
that. 

396  (Thereupon  the  plat  heretofore  marked  by  the 
Clerk  of  the  Court  for  identification  “Defendant 
Gulf  Oil  Corporation’s  Exhibit  No.  2”  was  received  in 
evidence.) 

THE  WITNESS :  Yes,  I  recalhthis. 

THE  COURT:  That  is  no  admission  as  to  the  accu¬ 
racy  of  the  map.  I  am  admitting  it  simply  as  part  of 
their  application. 

MR.  MAGEE:  I  understand  that,  Your  Honor. 

BY  MR.  MAGEE : 

Q  Do  you  recall  writing  a  letter  December  5,  1930, 
in  connection  with  their  application  for  a  permit?  A 
Yes. 

MR.  MAGEE:  I  offer  in  evidence  the  letter  of  De¬ 
cember  5,  1930,  which  is  Gulf’s  Exhibit  No.  3,  which 
approves  the  plan,  for  the  purpose  of  the  record. 

MR.  PARTRIDGE:  So  that  I  won’t  have  to  be  re¬ 
peating  myself  all  the  time,  may  it  be  understood  that 
my  objection  as  to  materiality  extends  to  this  entire  line 
of  questioning.  Your  Honor? 

THE  COURT:  What  line  of  questioning  are  you  re¬ 
ferring  to? 
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MB.  PARTRIDGE :  In  regard  to  the  permits  issued 
for  wharves  along  the  Anaoostia. River. 

THE  COURT:  Very  well  There  may  he  other 

397  objections  yon  may  make  from  tame  to  time  which 
will  be  good  objections  -even  if  I  admitted  the  rest 

of  them. 

MR.  PARTRIDGE:  Yes,  sir. 

THE  GOURT:  However,  I  will  take  it  that  yon  are 
offering  a  general  objection  to  the  testimony  and  exhibits 
in  respect  to  tins  application  and  the  action  taken  on  it 

MB.  PARTRIDGE:  Yes,  sir. 

THE  COURT:  Very  well. 

BY  MR.  MAGEE: 

Q  Mr.  Brennan,  I  ask  yon  whether  or  not  this  is  the 
information  which  yon  conveyed  to  the  Gulf  representa¬ 
tive  pertaining  to  the  construction  of  their  dock: 

"“That  the  proper  authorities  advise  that  we  (that  is 
Golf)  will  not  be  permitted  to  build  over  a  line  at  right 
angles  with  the  bulkhead  line  running  from  the  corner  of 
the  property  to  the  pierhead  line?  ”  A  I  don’t  recall 
that 

Q  You  don’t  recall  itt  A  It  is  too  far  back. 

MR.  MAGEE :  Thank  yon,  sir. 

For  the  record.  Your  Honor,  so  there  will  be  no  cop-^ 
fusion,  this  relates  to  the  original  Gulf  dock  that  I  am 
talking  about,  not  to  the  extended  dock,  and  the  map  and 
the  letter  pertain  to  the  original  dock. 

398  THE  COURT  :  Very  welL 

(Thereupon  letter  dated  12-5-30.  signed  by  Ro¬ 
land  N.  Brennan,  was  thereupon  marked  by  the  Clerk  of 
the  Court  “Defendant  Gulf  Oil  Corporation’s  Exhibit 
No.  3,”  and  received  in  evidence.) 

BY  MR.  MAGEE: 

Q  Do  you  know  whether  or  not  the  Assessor  of  the 
District  of  Columbia  in  assessing  property  ever  used  the 
Hazen  map  in  order  to  locate  the  riparian  rights  of  the 
owners!  A  I  do  not 


Q  Mr.  Brennan*  do  I  understand  yon  to  take  the  posi¬ 
tion,  sir,  that  you  believe  that  the  custom  of  allocating 
riparian  rights  on  navigable  waters  was  carried  out  in 
the  preparation  of  this  map,  as  you  understood  it?  A 
Yes. 

MB.  PARTRIDGE :  I  object  to  that. 

THE  COURT :  Sustained. 

MR.  MAGEE :  That  is  all. 

THE  COURT:  His  belief  is  wholly  incompetent 

MR.  MAGEE:  May  I  make  an  observation  with  re¬ 
spect  to  that.  Your  Honor? 

THE  COURT:  Yes. 

MR.  MAGEE:  Your  Honor,  I  contend,  and  ultimately 
we  intend  to  show  by  law,  that  in  the  District  of 
399  Columbia  vested  the  right  to  regulate,  and  under 
the  decisions  the  right  to  regulate  includes  the 
right  in  any  navigable  waters  to  run  the  lines,  and  I 
therefore  offer  this  as  the  administrative  intrepretation 
of  that  right,  which  I  think  would  be  admissible. 

THE  COURT:  I  still  sustain  the  objection.  His  be¬ 
lief  is  wholly  immaterial. 

BY  MR.  MAGEE : 

Q  I  ask  you  whether  or  not  you  knew  at  the  time 
this  map  was  made  of  any  practice  in  existence  for  the 
allocating  of  riparian  right  lines  of  property  owners  that 
had  been  in  existence  prior  to  1933? 

MR.  PARTRIDGE:  I  object. 

THE  COURT:  I  think  his  knowledge  is  immaterial, 
but  let  him  answer. 

A  I  don’t  recall  of  any  except  many  times  my  friend 
Schmitt  and  I  discussed  matters  over  the  phone. 

BY  MR.  MAGEE : 

Q  Will  you  identify  Mr.  Ed  Schmitt?  A  He  is  a 
civil  engineer  in  the  U.  S_  Engineer’s  Office  here  in 
Washington,  and  my  knowledge  has  always  been  that 
prolongation  was  normal  to  the  bulkhead  line. 


Q  At  right  angles,  is  that  what  yon  mean?  A  At 
right  angles. 

•  •  •  • 

400  Cross  Examination  by  Counsel  for  the 

Plaintiff 

BY  MR.  PABTRIDGE : 

Q  Mr.  Brennan,  as  Chairman  of  the  Wharf  Commit¬ 
tee  did  yon  consult  the  Code  of  Laws  of  the  District  of 
Colnmbia  frequently?  A  Well,  I  had  occasion  to  have 
a  little  smattering  of  law.  I  would  read  the  laws  and 
also  have  available  across  the  hall  from  me  the  Corpora¬ 
tion  Counsel’s  Office. 

Q  Were  any  regulations  promulgated  by  your  com¬ 
mittee  in  connection  with  riparian  rights,  any  rules  or 
regulations?  A  No. 

Q  Did  you  become  familiar  with  any  rules  and  regu¬ 
lations  promulgated  by  anyone  in  the  District  of  Colum¬ 
bia  Government  that  had  any  bearing  on  riparian  rights? 
A  No. 

•  •  •  • 

401  BY  MB.  MAGEE: 

Q  Didn’t  you  consider  the  Hazen  map  in  the 
nature  of  a  regulation  of  these  riparian  rights  for  your 
future  guidance  after  it  was  adopted?  A  I  did,  but  I 
wouldn’t  call  that  a  regulation.  It  was  a  sort  of  guiding 
light  as  to  orderly  development 

•  •  •  • 

Evidence  of  the  Defendant  Gulf  OH  Corporation 

•  •  •  • 

Edwin  A.  Schmitt 

was  called  as  a  witness  for  and  on  behalf  of  the  defend¬ 
ant  Gulf  Oil  Corporation  herein,  and  being  then  and 


there  duly  sworn  by  the  Clerk  of  the  Court,,  assumed 
the  witness  stand  and  testified  as  follows: 


Direct  Examination  by  Counsel  for  the  Defendant 
Gulf  OU  Corporation 

Q  Mr.  Schmitt,  will  yon  please  give  ns  yonr 

402  full  name,  sir?  '  A  Edwin  A.  Schmitt 

Q  Where  do  you  reside?  A  Chevy  Chase, 
Maryland. 

Q  And  what  is  yonr  present  occupation?  A  I  am 
head  engineer  in  the  Washington  District  Office  of  the 
Corps  of  Engineers. 

Q  And  how  long  have  yon  been  connected  with  the 
District  Engineer’s  Office  of  the  Corps  of  Engineers  per¬ 
taining  to  the  District  of  Columbia?  A  Forty  years. 

Q  Have  yon  ever  acted  as  a  District  Engineer  for 
the  District  of  Columbia?  A  Once  or  twice,  two  days 
at  a  time. 

Q  Where  did  yon  obtain  yonr  engineering  training 
and  experience,  Mr.  Schmitt?  A  I  got  my  educational 
qualifications  at  the  George  Washington  University — 
MB.  PABTRIDGE:  We  admit  Mr.  Schmitt’s  qualifi¬ 
cations.  Tour  Honor. 

MB.  MAGEE :  As  an  expert? 

MB.  PABTBIDGE:  As  an  expert  engineer,  yes,  sir. 
BY  MB.  MAGEE: 

Q  Have  you  had  any  experience  and  have  yon  made 
any  study  of  •  the  waterfronts  of  the  District  of 

403  Columbia.  Mr.  Schmitt?  A  Yes,  sir,  quite  ex- 
tenrivdy. 

QHave  you  studied  the  waterfront  of  the  District  of 
Columbia  as  it  borders  on  the  Anacostia  Biver?  A  Yes, 
sir,  I  am  quite  familiar  with  it 
Q  Mr.  Schmitt,  you  have  heard,  I  think,  some  of  the 
testimony  that  was  given  here  pertaining  to  the  prepara- 
tion  of  the  Hazen  map.  Did  you  participate  in  any  way 


and  discuss  the  Hazes  map  with  the  District  Engineer 
of  the  District  of  Columbia?  A  I  had  quite  an  exten¬ 
sive  contact  with  Mr.  Hazen,  who  was  the  surveyor,  be¬ 
fore  he  prepared  that  map. 

Q  Mr.  Schmitt,  I  hand  you  what  has  been  identified 
as  Gulf’s  Exhibit  1,  and  ask  you,  sir,  whether  you  can 
identify  that?  A  It  looks  like  a  facsimile  of  the  map 
with  which  I  was  acquainted. 

Q  Directing  your  attention  to  the  signature —  A  It 
looks  like  Mr.  Hazen ’s  signature. 

Q  Have  you  seen  Mr.  Hazen ’s  signature  many  times? 
A  Quite  often. 

Q  Mr.  Schmitt,  was  there  any  discussion  between  you 
and  representatives  of  the  District  of  Columbia  with  re¬ 
spect  to  the  pierhead  and  bulkhead  lines  in  this  area? 
A  Yes. 

Q  Does  this  map  correctly  reflect,  so  far  as 
404  you  know,  the  location  of  the  bulkhead  line  and  the 
location  of  the  pierhead  line?  •  *  *  A  They  have 
the  general  appearance  of  those  that  we  have  on  our 
harbor  line  map.  -  - 

BY  MB.  MAGEE: 

Q  I  direct  your  attention  to  the  broken  lines  which 
run  off  from  the  pierhead  line  to  the  bulkhead  line  and 
ask  you  to  tell  us  what  they  represent.  A  Mr.  Hazen 
and  I  had  considerable  difficulty  with  what  the  United 
States  had  to  do  and  what  the  District  had  to  do  with 
the  property  owners  and  their  riparian  frontage,  so  we 
consulted  a  number  of  lawyers  both  in  the  District  and  in 
the  Corps  of  Engineers’  Office,  and  the  Chief  of  Engi¬ 
neers,  with  respect  to  what  riparian  rights  might  be.  And 
in  many  cases  we  came  up  with  the  same  answer  that  the 
riparian  owner  had  such  rights  as  lay  within  lines  that 
are  normal  to  the  thread  of  the  stream,  and  that  hap¬ 
pened  in  at  least  six  or  seven  different  instances  and 
decisions — all  the  lawyers  consulted,  and  advised  us  about 
it,  and  he  drew  this  plan  and  I  was  a  party  to  it,  to 


represent  what  Tiparian  frontage  adhered  to  each  one  -of 
the  different  lots  or  owners. 

409  MR.  PARTRIDGE:  If  Your  Honor  please,  I 
admitted  his  qualifications  as  an  engineer  bnt  I 
didn’t  admit  Ms  qualifications  as  a  lawyer. 

THE  WITNESS :  I  am  stating  what  the  lawyers 
told  me. 

THE  COURT:  I  sustain  the  objection. 


406  BY  MR.  MAGEE.: 

Q  Mr.  Schmitt,  I  ask  you  whether  or  not  you 
received  from  Mr.  Hazen,  for  the  files  of  the  office  of  the 
U.  S.  Engineer  for  the  District  of  Columbia,  a  copy  of 
the  Hazen  inapt  A  I  am  pretty  sure  we  did.  We  have 
a  copy  of  the  map  in  our  files. 

Q  And  is  that  a  part  of  the  official  record  of  your 
office  now,  sir?  A  It  is  filed  in  our  map  file. 

Q  And  by  that  “Hazen  map”  we  are  referring  to 
Gulf’s  ExMbit  1?  A  All  right 
Q  I  ask  you  this.:  As  a  part  of  your  duties,  that  is 
the  duties  of  the  District  Engineer  for  the  District  of 
Columbia,  was  it  not  yonr  duty  and  function  to  locate 
the  ends  of  the  streets  of  the  original  Cfity  of  Washing 
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BY  MR.  MAGEE : 

Q  Now,  Mr.  Schmitt,  the  District  Engineer’s  Office  of 
the  District  of  Columbia  has  jurisdiction,  does  it  not, 
over  all  navigable  waters  located  within  the  District  of 

Columbia  T  A  That  is  correct 

. 

Q  What  is  the  demarkation  between  the  jurisdiction 
of  the  District  Engineer’s  Office  of  the  District  of  Colum¬ 
bia  and  your  office  with  respect  to  harbor  lines  in  the 
Anacostia  River  f 

MR.  PARTRIDGE-  I  think  that  calls  for  an  opinion 
of  law. 

THE  COURT:  I  think  so;  I  sustain  the  objection. 
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ton  as  they  were  property  of  the  United  States?  A  No. 
It  wasn’t  our  duty;  we  didn’t  have  jurisdiction  over  the 
streets. 


407  Q  I  ask  yon  whether  or  not  these  broken  lines 
which  take  off  from  the  bulkhead  line,  as  yon  have 
described,  follow  the  thread,  that  is,  the  channel,  of  the 
stream?  A  Yes,  sir. 

THE  COUBT :  I  don’t  understand  that. 

MB.  MAGEE:  I  am  asking  him  whether  or  not— he 
has  testified  that  they  used  the  thread  of  the  stream. 
Your  Honor,  as  the  basis  for  regulating  the  line,  and  I 


THE  COUBT:  Whatever  may  be  the  basis,  he  can 
state  where  the  thread  of  the  stream  is,  if  that  is  your 
question. 

BY  MB.  MAGEE: 

Q  Where  is  the  thread  of  the  stream  with  respect  to 
the  pierhead  line,  Mr.  Schmitt?  A  It  is  out  in  the  river 
parallel  to  the  bulkhead  and  pierhead  line. 


THE  COUBT:  Is  it  always  at  the 
the  bulkhead  and  pierhead  lines? 
6  THE  WITNESS:  Not  in  al 
particular  case  it  is. 


Cross  Examination  by  Counsel  for  the  Plaintiff 


BY  MB.  PARTRIDGE : 

Q  Mr.  Schmitt,  are  there  any  rules  and  regulations 
promulgated  by  your  office  in  connection  with  the  riparian 
lines?  A  .  No,  sir. 

Q  Does  your  office  pass  on  any  private  property 
rights?  A  Where?  What? 

Q ,  Any  rights  of  private  property  owners  along  the 
Anacostia. 
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THE  COURT 


MB.  MAGEE:  Your  Honor,  if  I  couldn’t  pursue  fhis 
line  I  don’t  think  he  should  be  allowed  to  go  into  it 
THE  COURT:  If  you  go  into  it  I  will  permit  the 
other  side  to  go  into  it  also..  .  v5  , 
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quently  does 
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the  thread  of  the  stream!  Does  that  have  any  effect  on 
it!  A  Again,  that  is  a  relative  matter. 

410  We  have  what  we  call  tidal  washes  through 
marshes  which  are  very  soft,  humus  and  alluvial 

matter,  and  I  have  known  of  some  that  has  stayed  for  30 
or  40  years.  On  the  other  hand,  if  a  new  sonree  of 
water  or  something  occurs  that  channel  may  change 
again;  so  the  only  way  I  could  answer  it,  at  one  specific 
point  is:  Has  it  changed!  It  hasn’t,  according  to  my 
records 

<Q  Have  yon  studied  the  map  showing  the  channel  of 
the  Anacostia  near  this  property,  in  yonr  office!  A  I 
have  looked  it  over  many  times. 

Q  How  many  maps  are  there  and  how  far  hack  do 
they  go!  A  Oh,  I  suppose  there  are — you  have  re¬ 
corded  perhaps  at  least  a  dozen  that  go  hack  to  some¬ 
where  around  the  3790*8  or  the  1800’s. 

Q  As  a  matter  of  fact  the  Potomac  River  at  one  time 
was  navigable  all  the  way  to  Bladenshnrg,  was  it  not! 
A  They  called  it  the  Eastern  Branch  of  the  Potomac, 
not  the  Potomac,  so  the  record  says. 

Q  So  there  have  been  considerable  changes  in  the 
channel  of  the  Eastern  Branch,  have  there  not!  A  Very 
decidedly  so,  in  the  copper  reaches. 

Q  Was  there  dredging  done  around  Buzzarcte  Point, 
Mr.  Schmitt!  A  Yes,  sir.  It  has  been  done  a  number 
of  times,  that  is  abomt  1000  or  1500  feet  below  S 

411  Street,  and  we  dredged  off  a  portion  of  the  land 
there. 

Q  And  I  believe  yon  have  already  said  that  there  has 
been  dredging  done  out  in  the  channel!  A  A  number 
of  times. 

Near  these  squares!  A  In  what! 

Q  Opposite  these  squares.  A  That  is  right. 

Q  Mr.  Schmitt,  what  is  the  name  of  the  present  Sur¬ 
veyor  of  the  District  of  Colombia!  A  The  present  Sur¬ 
veyor! 


1  •  Jim.  > 1 1 1 T* i 
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THE  COTJET :  Very  well. 

MB.  PARTRIDGE :  I  don’t  think  we  need  retain 
this  document  under  the  circumstances,  since  we  have 
read  it  into  the  record. 

THE  COURT:  Very  well 

MB.  PARTRIDGE:  Yon  want  this  for  yon  file,  don’t 
yon? 

THE  WITNESS:  Yes. 

THE  COURT:  That’s  all  right;  the  reporter  has 
taken  it  down. 

MR.  PARTRIDGE:  That  is  all. 

(Thereupon  the  second  paragraph  of  letter  dated  De¬ 
cember  19,  1947,  to  Francis  F.  Healy,  signed  by  E.  A. 
Schmitt,  Head  Engineer,  was  marked  by  the  Clerk  of  the 
Court  “Plaintiff’s  Exhibit  No.  55,”  and  received  in  evi¬ 
dence.) 


Cross  Eaxtmination  by  Counsel  for  the  Defendant 
Standard  OH  Company 

BY  MR.  COURTNEY: 

Q  Mr.  Schmitt,  in  reference  to  the  location  that 
416  is  the  subject  of  this  controversy,  at  the  foot  of  S 
Street,  and  square  east  of  664,  and  the  Standard 
and  Gulf  property,  from  your  knowledge  and  from  the 
records  of  your  office,  which  you  say  you  have  studied, 
what  is  the  fact  as  to  whether  or  not  there  has  been  any 
substantial  change  over  the  years  in  the  location  of  the 
channel  and  the  outline  of  the  channel  opposite  these 
properties?  A  Well,  of  course  there  was  an  original 
channel  and  that  followed  fairly  closely  along  the  exist¬ 
ing  right  bank  of  the  Anacostia  River. 

In  subsequent  years  there  have  been  improvements  made 
by  the  United  States  to  provide  a  truly  navigable  chan¬ 
nel  of  greater  dimensions  but  the  change,  if  any,  has 
been  to  facilitate  navigation  over  and  above  what  was 
offered  in  the  original  channel 


Q  That  is  rather  than  to  shift  the  channel!  A  The 
deep  water  channel  now  encloses  all  of  the  old,  practi¬ 
cally  all  of  the  old,  thread  of  the  stream. 

Q  The  right  bank  of  the  river,  to  which  yon  referred, 
is  on  the  right-hand  side  as  yon  go  upstream!  A  No, 
sir,  the  other  way  around.  . 

Q  The  other  way  around!  A  We  call  it  right  and 
left  when  we  face  as  the  river  flows. 


417  Further  Cross  Examination  by  Counsel 

for  the  PUmtiff 


BY  MR.  PARTRIDGE: 

Q  Mr.  Schmitt,  along  those  lines,  when  you  dredge 
out  the  channel  you  change  the  outline  of  the  banks  of 
the  channel,  do  you  not!  A  As  a  rule  not,  unless  we 
deliberately  condemn  some  land,  or  acquire  land  to  alter 
the  location  or  direction  of  a  channel.  It  so  happens 
that  in  the  Anacostia,  in  this  area,  we  didn’t  do  that 

Q  Mr.  Schmitt,  isn’t  there  a  large  amount  of  mud 
between  the  channel  and  the  western  shore  which  is  con¬ 
stantly  slipping  into  the  channel!  A  There  has  some¬ 
thing  like  that  happened,  but  I  don’t  know  that  it  is  con¬ 
stantly  doing  it. 

Q  It  does  it  from  time  to  time,  is  that  right!  A  The 
slipping  has  largely  been  man-deposited  material. 

Q  Some  of  it,  though,  is  a  natural  change  of  depth 
of  the  river!  A  Very  little,  because  the  Anacostia 
doesn’t  carry  much  sediment,  and  what  it  does  usually 
stops  up  in  the  upper  reaches  above  Bennings  Road  since 
the  original  dredging. 

Q  Since  the  original  dredging!  When  was  the  origi¬ 
nal  dredging!  A  I  didn’t  make  that  dear.  We 
418  dredged  in  Anacostia  Park,  which  extends  from 
the  mouth  to  the  District  Line,  and  since  we  have 
dredged  up  there  from  9  to  16  feet  deep,  about  a  million 
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yards  of  sediment  has  taken  place  np  there  with  the  con¬ 
sequent  result  that  very  little  takes  place  down  below. 

The  change  down  below,  the  Navy  Yard  and  so  on, 
may  a  little  come  off  the  shore,  but  there  isn’t  nmch 
shore  land  there,  but  most  of  it  comes  from  the  bottom 
being  stirred  np  by  ship  propellers  and  shifting  around 
so  that  every  5  or  10  or  15  years  we  may  have  to  go 
back  and  restore  the  full  depth,  but  that  is  largely  in 
the  bottom  of  the  channel  and  not  on  the  sides. 

Q  Before  the  original  dredging  was  made  that  silt 
which  is  now  deposited  in  the  upper  part,  some  of  it 
used  to  be  down  below  as  well,  is  that  right?  A  No — 
at  least  I  have  to  give  you  an  opinion  on  that  'When 
they  took  these  60-ton  schooners  up  to  Bladensburg,  in 
Revolutionary  War  times,  the  land  was  largely  forested, 
and  the  silt  didn’t  come  in,  but  since  man  moved  in  the 
stream  shored  so  that  even  at  Bladensburg  today  the  bed 
of  the  stream  is  above  high  tide  level. 

A  60-ton  schooner  at  that  time,  history  reports,  evi¬ 
dently  drew  7  to  9  feet  of  water,  so  that  most  of  the 
sediment  since  man  came  around  has  stopped  in  the 
upper  part 

Q  The  shoreline  of  the  Anacostia  has  changed  con¬ 
siderably  from  time  to  time  due  to  storms  and 
419  floods,  has  it  not,  Mr.  Schmitt?  A  I  don’t  think 
so.  The  Anacostia  River  is  a  stream  of  very  low 
flow  even  in  floodtimes,  compared  to  the  Potomac,  and 
today  the  channel  of  the  Anacostia  below  Bennings 
Bridge  is  so  big  that  flood  has  very  little  effect  on  it 

Flood  is  hazardous  around  Bladensburg  because  the 
channel  is  narrow,  crooked,  small.  But  when  you  get 
below  the  District  of  Columbia  line  floods  have  very  little 
effect  on  the  Anacostia;  it  is  too  big  a  water  for  the 
amount  of  flow,  so  the  velocity  is  low. 

Q  Then  the  change  in  depth  is  mostly  caused  by  the 
kick-up  caused  by  ships  going  up  it,  the  ship  propellers, 


420  BY  MB.  MAGEE: 

Q  The  letter,  of  which  Mr.  Partridge  read  a 
part,  dated  December  19,  1947,  and  designated  as  Plain¬ 
tiff’s  Exhibit  55,  transmits,  does  it  not,  a  memorandum 
of  Mr.  Wadsworth  to  Mr.  Healyt  A  Yes,  it  does. 

Q  And  in  addition  to  the  second  paragraph  the  letter 
contains  four  other  paragraphs,  does  it  nott  A  Three 
other  paragraphs. 

Q  Correct,  three  other  paragraphs!  A  That  is'  right 

Q  And  the  memorandum  is  entitled  “Public  riparian 
rights,”  and  is  dated  December  18,  1947,  is  that  correct! 
A  Bight 

MR.  MAGEE:  Your  Honor,  I  offer  the  whole  exhibit 
in  evidence  on  the  ground  that  the  Court  cannot  under¬ 
stand  the  second  paragraph  without  the  additional  para¬ 
graphs,  Your  Honor. 

MR.  PARTRIDGE:  I  don’t  mind  Your  Honor  con¬ 
sidering  it,  to  consider  the  weight;  I  don’t  think  the  rest 
of  it  is  material. 

THE  COURT:  I  will  consider  it,  if  it  is  in.  I  don’t 
know  whether  it  is  material  or  not. 

421  MR.  PARTRIDGE :  I  don’t  think  the  rest  of  it 
is  material. 

MR  MAGEE :  I  submit  it  is  very  material,  Your 
Honor,  and  I  suggest  that  Your  Honor  receive  it  in 
evidence. 

THE  COURT  :  I  will  receive  it  in  evidence  subject  to 
objection  as  to  its  relevancy  and  materiality. 

MR.  MAGEE:  Thank  you.  This  is  Plaintiff’s  Ex- 


Mbit  55;  the  rest  of  the  letter  may  be  identified,  Tonr 
Honor,  as  Defendant  Gulf’s  Exhibit  4,  for  the  record. 

THE  COURT:  Are  yon  going  to  have  the  original 
pnt  in? 

MR.  MAGEE :  Copies  will  be  sufficient;  it  is  very 
short,  Your  Honor. 

Yon  don’t  object  to  substituting  a  copy  for  the  origi¬ 
nal? 

MR  PARTRIDGE :  Oh,  no. 

(Thereupon  the  balance  of  letter  heretofore  marked  by 
the  Clerk  of  the  Court  as  “Plaintiff’s  Exhibit  No.  55,” 
together  with  the  attached  memorandum  was  marked  by 
the  Clerk  of  the  Court  “Defendant  Gulf  Oil  Corporar 
tion’s  Exhibit  No.  4,”  and  received  in  evidence.) 

BY  MR.  MAGEE: 

Q  We  have  been  discussing  dredging,  Mr.  Schmitt 
In  your  opinion,  as  an  expert,  does  dredging  improve 
the  navigability  of  a  river?  A  As  a  rule. 

Q  And  would  you  consider  it  an  aid  generally 
422  to  navigation?  A  Generally  speaking. 

MR  MAGEE:  That  is  all. 

Recross  Examination  by  Counsel  for  the  Plaintiff 
BY  MR  PARTRIDGE: 

Q  Mr.  Schmitt,  if  you  dredge  between  a  wharf  and  a 
pierhead  line,  does  it  make  it  more  expensive  to  extend 
the  wharf  to  the  pierhead  line? 

MR  COURTNEY :  That  is  objected  to  as  immaterial, 
if  Your  Honor  please. 

THE  COURT:  I  thought  the  other  was  immaterial, 
too,  but  I  will  let  it  go  in  for  what  it  is  worth. 

Answer  the  question. 

A  It  might,  and  it  might  not 

Do  you  want  me  to  finish  answering  your  question? 

MR  PARTRIDGE:  Yes. 
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THE  WITNESS:  Dredging  might  make  it  cheaper 
because  if  the  ground  was  shored  where  you  wanted  to 
drive  piles  and  piledrivers  couldn’t  get  in,  the  removal 
of  the  extra  material  to  the  draft  of  the  pile-driving  ves¬ 
sel  might  make  it  cheaper. 

On  the  other  hand,  if  you  ran  out  into  a  gravel  bank 
at  the  far  end  and  you  got  good  foundation,  your  piles 
would  be  shorter  and  it  would  be  cheaper  to  put  up. 

The  other  half  of  the  question  is  that  as  you  drive  out 
toward  the  pierhead  line  you  might  run  deeper  into  mud, 
but  if  the  mud  was  soft  the  piles  would  have  to  be 

423  long  anyway,  so  there  might  be  &  slight  additional 
expense,  but  not  necessarily  a  great  deal  of  extra 

expense. 

THE  COUBT :  Haven’t  you  gone  into  this  sufficiently? 
MB.  PARTRIDGE:  Yes,  sir. 

THE  COURT :  I  think  so. 

•  •  •  • 

Redirect  Examination  by  Cownsd  for  the  Defendant 
Gvlf  OH  Corporation 

BY  MR.  MAGEE  : 

Q  Mr.  Schmitt,  according  to  the  records,  to  your  own 
recollection  has  the  plaintiff,  Mrs.  Martin,  ever  obtained 
a  permit  from  the  Secretary  of  War  to  fill  S  Street  and 
to  fill  beyond  the  bulkhead  line  since  the  harbor 

424  lines  were  established?  •  •  •  A  Where  harbor 
lines  are  established,  which  they  have  been  since 

1892,  we  would  not  issue  a  permit  for  filling. 

Q  Would  it  be  lawful  to  fill  without  a  permit?  A 
Out  to  the  bulkhead  line,  if  other  jurisdictions  didn’t 
object  to  it,  but  so  far  as  the  navigation  angle  and  the 
Corps  of  Engineers  are  concerned  it  would  be  lawful 
and  to  the  bulkhead  line. 

Q  But  beyond  the  bulkhead  line  would  it  be?  A  No, 
sir,  it  would  be  illegal  beyond  the  bulkhead  line. 


MB.  MAGEE:  That  is  alL 

THE  OOUBT:  You  object  to  all  that? 

MB.  PARTRIDGE:  No,  sir,  I  don’t;  I  don’t  object 


425  MB.  PABTBIDGE:  Have  the  defendants  dosed 
their  caset 

MB.  MAGEE:  No. 

I  merely  ask  the  Court  to  take  judicial  notice  of  the 
provisions  of  die  Rivers  and  Harbors  Act,  the  reference 
to  which  I  will  give  you. 

THE  COURT:  Of  course,  the  Acts  of  Congress  are 
before  the  Court  and  the  Court  is  presumed  to  know  the 
contents  of  them. 

You  may  give  me  a  reference  to  the  Act,  though. 

MR  MAGEE:  The  citation,  your  Honor,  to  which  I 
refer,  and  of  which  I  ask  you  to  take  judicial  notice  is 
the  River  and  Harbor  Act  of  1899. 

The  Act  is  to  be  found  in  30  Stats,  at  Page  1151; 
United  States  Code  Annotated,  Section  No.  403. 

MR  PABTBIDGE:  Your  Honor,  if  you  please,  I 
would  like  to  re-offer  a  deed  in  trust  between  James 
Earl,  Grantor,  and  Thomas  Beall,  et  aL,  Grantees,  which 
I  ask  to  be  marked  for  identification  as  “Plaintiff’s  Ex¬ 
hibit  No.  56”;  and  tile  deed  in  trust  between  David  Boss, 
Grantor,  and  Thomas  Beall,  Grantee,  dated  April  13, 
1793. 

426  The  first  one  is  dated  October  10,  179L 

I  fed  I  was  remiss  in  not  stating  to  the  Court 
that  in  that  document  all  muniments  and  title  passing 
onr  chain  of  title  were  these  two  deeds  that  not  only 
show  the  terms  of  the  deed  in  trust  between  those  origi¬ 
nal  proprietors  and  Gantt  and  Beall,  Grantees,  but  also 
are  illustrative  of  all  the  deeds  of  trust  of  CarroHsburgh 
lot  owners. 

1  think  I  should  have  pointed  that  out  at  the  time  I 
offered  them. 


I,  therefore,  re-offer  them  at  this  time. 

MR.  COURTNEY :  May  I  make  the  same  objection  as 
I  have  made  before  with  respect  to  these  documents: 
They  are  incompetent  to  the  issues  in  this  case. 

The  Plaintiff’s  title  to  Lots  6,  7  and  3  is  not  in  dis¬ 
pute. 

THE  COURT:  That  is  what  I  understand. 

What  is  the  materiality  of  thosef 

MR.  PARTRIDGE:  The  materiality  of  those  deeds  in 
trust  are  that  they  show — 

THE  COURT  (interposing)  :  That  seems  to  be  a  local 
locution — “deeds  of  trust”. 

Is  it  a  deed  of  trustt 

MR.  PARTRIDGE:  No.  It  is  a  deed  in  trust  of  cer¬ 
tain  parties. 

I  always  thought  that  a  deed  of  trust  had  some- 
427  thing  to  do  with  the  securing  of  notes  f 

MR.  MAGEE:  We  join  in  the  objection. 

The  offer  will  not  aid  the  Court  at  alL 

THE  COURT:  I  am  inclined  to  agree  with  you,  but  I 
will  admit  it  subject  to  the  suggestion  that  I  think  it  is 
immaterial  in  view  of  the  stipulation  as  to  the  title  of 
these  lots. 


James  Marti a 


Was  recalled  as  a  witness  for  and  on  behalf  of  the 
plaintiff  herein,  and  having  been  previously  duly  sworn 
by  the  Clerk  of  the  Court,  resumed  the  witness  stand 
and,  testified  further  as  follows : 
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Gulf  dock  was  built,  and  1946,  was  there  any  cluster 
of  piles  out  in  the  water  between  the  lines  of  S 

429  Street  extended  east  into  the  watert  A  Cluster 
of  piles? 

Q  Yes.  A  No,  not  that  I  know  of. 

Q  How  often  did  you  go  down  there  and  look  the 
property  over?  A  Sometimes  every  day;  sometimes 
once  a  week — according  to  what  I  was  doing,  and  what  I 
wanted  to  do. 

I  was  down  practically  every  day. 

Q  What  was  the  condition  insofar  as  structures  were 
concerned  of  the  water  between  the  lines  of  S  Street 
extended,  between  the  lines,  into  the  river  east?  What 
was  that?  A  I  have  not  got  that  yet,  Dan. 

Q  What  was  out  in  the  water?  A  What  was  out  in 
the  water? 

Q  In  front  of  the  terminus  of  S  Street?  A  You 
mean  past  the  bulkhead  line? 

Q  Yes,  sir.'  A  There  was  a  little  plain  building. 

Q  What  was  beyond  the  building,  if  anything?  A 
Nothing. 

Q  I  show  you  a  photostat,  Mr.  Martin,  of  a  document 
dated  May  16, 1906,  and  of  another  document  dated  April 
27,  1906,  which  is  contained  in  this  large  book  of 

430  maps.  Volume  IV  of  the  Joint  Appendix  in  Pro¬ 
ceedings  No.  9781  in  the  United  States  Court  of 

Appeals  for  the  District  of  Columbia,  marked  with  a  tab 
numbered  40,  and  I  will  ask  you  what  they  are  (exhibit¬ 
ing  the  documents  last  above  referred  to  to  the  witness). 
A  (upon  examining  the  documents  in  question)  I  can¬ 
not  see  that,  Dan. 

MB.  MAGEE:  I  submit  that  this  is  not  proper  re¬ 
buttal 

It  seems  to  me  that  the  plaintiff  is  opening  up  his  case 
again. 

THE  COUBT:  Whether  or  not  he  is,  I  cannot  see 
what  difference  the  statement  of  the  witness  would  make 


as  to  what  the  papers  show:  The  papers  show  them¬ 
selves  what  they  are. 

MR.  PARTRIDGE:  I  would  like  to  state  for  the  rec¬ 
ord  that  the  original  of  this  application  for  a  permit, 
dated  April  27,  1906,  and  the  permit  itself,  dated  May 
16,  1906,  is  probably  on  hie  in  the  records  'with  the  origi¬ 
nal  exhibits  in  the  Court  of  Appeals;  if  it  is  not  in  that 
file,  it  has  been  lost 

I  therefore  offer  this  photostat  in  case  these  permits 
are  material  so  that  your  Honor  can  get  a  complete  pic¬ 
ture  of  when  the  permits  were  issued  in  regard  to  the 
Martin  Wharf  if  your  Honor  ultimately  holds  that  per¬ 
mits  are  material  parts  of  the  case.  . 

I  ask  that  this  marked  “Plaintiff’s  Exhibit 
431  No.  58”,  and,  for  purposes  of  description,  I  will 
say  that  “Plaintiff’s  Exhibit  No.  58”  is  a  photo¬ 
stat  copy  with  tab  No.  40,  in  Volume  IV,  of  the  Joint 
Appendix  in  the  United  States  Court  of  Appeals  in  Dis¬ 
trict  Court  No.  9781,  entitled  “United  States  of  America, 
Appellant,  vs.  Lottie  May  Martin,  James  Martin,  and 
Smoot  Sand  and  Gravel  Corporation,  Appellees. 

Is  there  any  objection? 

MR.  MAGEE :  Yes;  I  object:  It  is  not  proper  re¬ 
buttal  and  it  should  have  been  put  in  in  chief. 

THE  COURT:  I  will  re-open  the  case  so  far  as  that 
is  concerned,  and  you  may  produce  such  evidence  as  you 
want  in  addition  to  contradict  that 

Let  the  exhibit  be  marked. 

(Thereupon  a  photostat  copy  with  tab  No.  40,  in 
Volume  IV,  of  the  Joint  Appendix  in  the  United  States 
Court  of  Appeals  in  District  Court  No.  9781,  entitled 
“United  States  of  America,  Appellant,  vs.  Lottie  May 
Martin,  James  Martin,  and  Smoot  Sand  and  Gravel  Cor¬ 
poration,  Appellees”  was  marked  by  the  Clerk  of  the 
Court  “Plaintiff’s  Exhibit  No.  58”  and  was  returned  to 
the  Court) 


BY  MR  PARTRIDGE: 

Q  Mr.  Martin,  can  yon  see  well  enough  to  see  what 
that  paper  is  (exhibiting  a  document  to  the  witness)? 

I  hand  yon  a  paper  dated  November  23,  1931,  No.  148,- 
583,  called  a  “Repair  Permit”,  and  I  will  ask 
432  yon  to  identify  it  (handing  a  paper  to  the  wit- 


THE  COURT :  What  is  the  date  of  that? 

MR.  PARTRIDGE:  November  23, 1931. 

THE  WITNESS  (after  examining  the  document  last 
above  referred  to):  I  got  this  permit  in  1931  on  the 
drawings,  and  I  have  got  the  plans  right  here  with  me 
for  that  permit  in  1931,  to  remodel  that  wharf. 

MR.- PARTRIDGE:  May  this  be  marked  as  “Plain¬ 
tiff's  Exhibit  No.  59”? 

That  is  the  permit  of  1931,  Mr.  Duncan. 

MR.  MAGEE:  Are  yon  offering  this? 

MR.  PARTRIDGE:  Yes,  as  soon  as  it  is  marked. 

MR.  MAGEE:  1931? 

MR  PARTRIDGE:  For  the  same  purpose  as  I 
offered  the  permit  or  the  photostat  copy  of  the  permit  of 
1906. 

MR  MAGEE:  I  object  on  the  same  ground,  and  also 
on  the  ground  that  the  plaintiff  contended  and  stipu¬ 
lated  in  the  pretrial  proceedings,  and  it  is  so  stated  in 
the  pre-trial  order,  that  no  valid  permit  was  issued  to 
the  plaintiffs. 

MR  PARTRIDGE :  May  I  see  what  stipulation  yon 
mean? 

MR  MAGEE:  Yes;  I  will  read  it. 

THE  COURT:  Find  it  and  show  it  to  Mr.  Partridge. 

MR  PARTRIDGE:  I  think  what  Mr.  Magee  means 


THE  COURT  (interposing) :  Well,  let  Mr. 
433  Magee  find  it,  please. 

MR  COURTNEY:  It  is  the  last  paragraph  in 
the  pre-trial  order,  just  preceding  the  stipulation. 


THE  COURT;  I  beg  your  pardon! 

MB.  COURTNEY:  It  is  the  last  paragraph  in  the 
pre-trial  order  preceding  the  stipulations  to  which  Mr. 
Magee  refers;  it  is  the  last  sentence. 

MR.  MAGEE:  It  is  the  last  sentence  beginning  'with 
the  word  “she”. 

THE  COURT:  It  says:  “Plaintiff  denies  any  permits 
or  permission  were  lawfully  issued.” 

Yon  have  offered  evidence  on  that! 

MR.  MAGEE:  Yes;  that  is  plain. 

THE  COURT:  Then,  I  will  admit  all  of  this. 

(Thereupon  a  permit  of  November  23, 1931,  No.  148583, 
denominated  a  “Repair  Permit”  was  marked  by  the 
Clerk  of  the  Court  “Plaintiff’s  Exhibit  No.  59”  and  was 
returned  to  the  Court) 

MR.  PARTRIDGE:  “Plaintiff ’s  Exhibit  No.  58”  was 
the  application  and  the  permit  of  1906. 


434  Cross-Examination  by  Counsel  for  the  District 

of  Columbia 


BY  MR.  GASCH: 

Q  Mr.  Martin,  do  you  have  any  other  permits  from 
the  District  of  Columbia  or  the  Federal  Government  in 
connection  with  your  wharf  which  is  now  owned  by  Mrs. 
Martin?  A  I  never  done  nothing  without  a  permit  from 
the  District  of  Columbia. 

MR.  MAGEE:  I  move  to  strike  that  as  not  being 
responsive  to  the  question. 

MR.  GASCH:  It  is  not  responsive  to  the  question  and 
I  move  that  the  answer  be  stricken. 

THE  COURT :  That  will  go  out;  yes. 

BY  MR.  GASCH: 

435  Q  Do  you  have  any  other  permits  or  did  you 
have  any  other  permits  besides  those  two?  A 
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Tes;  I  have  a  park  and  fence  permit  and  I  think  Dan 
(referring  to  Mr.  Partridge)  has  that 

Q  Any  other  permits?  A  Any  other  permits? 

Q  Wharf  permits?  A  Any  other  wharf  permits? 

<Q  Yes.  A  I  only  bnilt  the  wharf  in  1906  and  re¬ 
modelled  it  again  in  1931,  and  1932,  when  I  leased  it  to 
the  Roberts  Paving  Company,  when  I  had  a  permit  for 
th«.tr 

Q  Besides  those  two  permits  received  in  evidence,  did 
yon  have  any  other  permit,  wharf  permits,  or  do  yon 
have  any  other  wharf  permits?  A  No,  I  do  not  think 
I  have. 

•  •  •  • 


Further  Redirect  Examination  by  Counsel  for  the 

Plaintiff 


BY  MR.  PARTRIDGE: 

Q  Yon  say  it  was  remodelled  again  in  1932?  A  I  do 
not  catch  that. 

Q  Was  the  remodelling  done  in  1931-2,  nnder  a 
436  permit,  or  the  one  permit,  I  should  say,  of  1931? 
A  Yes,  sir,  that  is  right. 


Marion  W.  Chinn 


was  recalled  as  a  witness  for  and  on  behalf  of  the  plain¬ 
tiff  herein,  and,  upon  resuming  the  witness  stand,  he  hav¬ 
ing  been  previously  duly  sworn  by  the  Clerk  of  the 
Court,  as  more  particularly  in  this  record  appears,  testi¬ 
fied  further  as  follows: 


437  .  Q  Will  yon  return  to  that  survey,  and  turn  to 

the  Survey  of  1906  that  1  subpoenaed,  please,  sir? 
(The  witness  referred  to  a  book  of  record.) 
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BY  MR  PARTRIDGE: 

Q  I  turn  to  Page  414  of  Book  No.  18  of  Certificates 
of  Survey  of  the  Surveyor’s  Office,  District  of  Columbia, 
and  I  will  ask  you,  Mr.  Chinn,  to  identify  the  page,  at 
the  top  of  which  is  the  date  June  28, 1906. 

'Will  you  identify  that  (exhibiting  the  page  in  question 
to  the  witness). 

A  (after  examining  the  page  of  the  volume  in  ques¬ 
tion)  That  is  Page  414  of  Survey  Book  No.  18,  of  the 
Records  of  the  Surveyor’s  Office  of  the  District  of  Colum¬ 
bia. 

Q  And  whose  signature  is  at  or  whose  signature  does 
it  bear?  A  It  bears  the  signature  of-  M.  C.  Hazen, 
Assistant  Surveyor,  District  of  Columbia. 

MR.  PARTRIDGE  :  I  offer  this  in  evidence  if  the  sur¬ 
veys  are  held  by  your  Honor  to  be  competent  evidence. 

MR.  COURTNEY :  I  object  on  the  ground  that  the 
evidence  offered  is  incompetent 

Furthermore,  this  is  not  rebuttal,  at  least  not  proper 
rebuttal. 

THE  COURT:  I  think  it  is  proper  rebuttal 
438  MR  COURTNEY:  This  appears  to  be  only  a 
plan  of  survey  of  bulkhead  lines  opposite  Lots  6, 
7,  and  8,  and  that  is  already,  if  your  Honor  please,  in 
evidence. 

It  fixes  no  property  lines,  and  it  is  not  a  plat  to  which 
reference  would  be  made  for  the  purpose  of  effecting  the 
transfer  of  title  of  property  by  lot  number  and  square 
number. 

MR  MAGEE  r  We  join  in  the  objection  that  has  just 
been  voiced  by  Mr.  Courtney.  It  is  the  same  bulkhead 
line — 

THE  COURT  (interposing):  That  has  already  been 
stated  by  Mr.  Courtney;  there  seems  no  need  to  repeat  it 

MR.  PARTRIDGE:  May  I  call  attention  to  the  lot 
lines  on  tins  survey  and  to  the  fact  that  they  go  past 
the  bulkhead  lines,  due  east,  and  to  the  certificate  at  the 


bottom  of  the  survey  which  reads : 

“I  hereby  certify  that  the  foregoing  plat  is  correct  in 
accordance  with  law  and  records  the  actual  survey  made 
this  27th  day  of  June,  1946,  for  James  Martin.” 

THE  COURT :  I  sustain  the  objection. 

MR.  PARTRIDGE:  May  a  photostat  of  that  be  sub¬ 
stituted  for  that  as  “Plaintiff’s  Exhibit  No.  60”! 

THE  COURT:  You  mean  that  you  are  now  making 
a  tender  of  proof  f 

MR.  PARTRIDGE :  Yes,  your  Honor;  as  a  tender 
of  proof. 

439  THE  COURT:  Very  well. 

(Thereupon  Page  414  of  the  Survey  Book  No. 
18  of  the  Records  of  the  Surveyor’s  Office  of  the  District 
of  Columbia,  signed  by  M.  C.  Hazen,  Assistant  Surveyor 
of  the  District  of  Columbia,  was  marked  by  the  Clerk 
of  the  Court  “Plain tiff’s  Exhibit  No.  60”  and  is  re¬ 
turned  to  the  Court) 


Further  Motions  of  the  Defendant 
Standard  OH  Company  of  New  Jersey 


MR.  COURTNEY:  Will  your  Honor  consider  a  motion 
to  strike  certain  exhibits  at  this  timet 
THE  COURT:  How  long  will  it  taket 
MR.  COURTNEY :  We  have  already  made  the  motion; 
I  think  that  appears  in  the  record. 

Your  Honor,  the  defendant.  Standard  Oil  Company  of 
New  Jersey,  moves  to  strike  “Plaintiff’s  Exhibit 
440  No.  8  to  16”,  inclusive,  which  are  the  photostats 
appearing  in  the  large  volume  of  exhibits  taken 
from  the  previous  ease  of  United  States  v.  Martin,  for 
the  reasons  heretofore  stated,  they  being  incompetent  and 
immaterial  and  irrelevant  to  any  issue  in  this  case. 

The  maps  which  are  numbered  “Plaintiff’s  Exhibits 
Nos.  26,  27,  and  28”,  those  are  the  large  survey  maps 
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produced  by  the  National  Archives,  and  so  forth,  that 
relate  to  the  piers,  we  move  to  strike. 

We  also  move  to  strike  all  of  the  exhibits  relating  to 
the  pleadings  in  the  case  of  United  States  vs.  Martin: 
They  are  numbered  “Plaintiff's  Exhibits”  from  No.  45 
to  52,  inclusive. 

Tour  Honor,  we  have  stated  our  objection  to  those  ex¬ 
hibits:  They  are  immaterial  and  are  not  binding,  in  any 
event,  on  this  defendant,  or  these  defendants. 

THE  COURT:  As  to  the  other  objections  you  made, 
I  will  overrule  your  objection;  as  to  this  latter  one  I 
will  be  glad  to  hear  from  counsel  on  that 

•  •  •  •  • 

447  THE  COURT:  #  *  •  I  will  overrule  the  ob¬ 
jection,  though  I  am  not  finally  ruling  on,  the  binding 
effect  of  those  documents  and  findings  on  the  defendants. 

•  •  •  • 

473  THE  COURT:  I  may  state  to  counsel  that  my 

474  present  view  is  that  there  are  only  two  questions 

in  this  ease.  One  is  whether  riparian  rights  fol¬ 
low  the  lines  of  the  adjoining  lot,  or  whether  they  are 
perpendicular  to  the  shore  line.  And  the  other  question 
is  whether  the  plaintiff  gained  any  rights  by  way  of 
prescription  or  estoppel. 

Frankly,  I  don’t  see  anything  else  in  the  case.  I  have 
no  question  that  the  court  has  jurisdiction  to  start  with, 
but  if  counsel  wish  to  argue  that  question  I  will  hear 
them,  but  I  have  no  doubt  about  it  in  my  own  mind. 

Nevertheless,  I  do  not  think'  that  either  Congress  or 
the  United  States  can  take  riparian  rights  of  one  owner 
and  give  them  to  another.  I  think  if  anyone  undertakes 
to  interfere  and  trespass  upon  the  riparian  rights  of  an¬ 
other,  no  matter  by  what  authority  it  is  claimed,  the 
court  has  jurisdiction  to  prevent  that  trespass. 

So,  gentlemen,  if  you  want  to  proceed  then  along  those 
lines,  if  you  wish  to  argue  the  question  of  jurisdiction  I 
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will  bear  yon,  but  I  don’t  have  any  donbt  about  it  in  my 
own  mind. 

Proceed,  Mr.  Partridge. 

Argument  by  Counsel  for  the  Plaintiff 


MR  PARTE] 


me 


475  Our  position  is  that  it  is  dear  from  the 
authorities  that  the  question  of  whether  they  go 

at  right  angles  or  whether  they  go  with  the  property 
lines  only  comes  into  being  when  the  private  owner,  or  a 
common  owner  of  all  the  riparian  rights,  has  not  parti¬ 
tioned  it  off  according  to  a  scheme  or  a  plan. 

We  fed  that  the  Nordlinger  case,  cited  in  our  brief 
and  affirmed  by  Justice  Holmes  in  the  Supreme  Court, 
is  controlling  on  this  point 

476  So  our  theory  and  our  position  in  regard  to 
the  case  is  that  Your  Honor  does  not  have  to 

decide  the  question  of  whether  riparian  rights  go  out  at 
right  angles  because  we  say  that  when  the  city  was 
divided  off  all  of  that  riparian  rights  area  came  into  the 
Commissioners,  and  the  Commissioners  divided  it  off 
where  Carrollsburgh  is,  according  to  the  way  the  streets 
ran,  and  our  exhibits  show  that  that  was  the  case  and 
that  was  the  way  they  divided. 

So  we  say  that  this  is  not  a  case  in  which  Your  Honor 
is  partitioning  riparian  rights  among  various  claimants 
to  riparian  rights;  it  is  a  case  where  Your  Honor  is  en¬ 
forcing  riparian  rights  that  have  already  been  partitioned, 
and  that  partitioning  took  place  in  the  1790s. 

•  •  •  • 

481  And  I  say  that  the  fact  that  the  Federal  Court 
of  Appeals,  in  the  Chemical  Company  case,  and  the 
Baltimore  Court  of  Appeals  in  the  Feudale  case,  held 
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I 

J  that  those  Port  Wardens  had  authority  to  partition 

482  off  that  land,  is  not  controlling  here  because  of  the 
fact  in  those  cases  they  got  that  authority  under 

^  a  granting  act,  and  our  progenitors  in  title  acquired 

I  their  riparian  rights  under  the  rules  of  the  common  law, 

as  announced  in  the  B.  and  O.  Railroad  Company  vs. 
j  Chase  case,  which  again  is  illustrative  of  our  point,  to  the 

I  effect  that  they  are  a  matter  of  private  agreement,  just 

as  the  partitioning  of  land  is  a  matter  of  private  agree- 
k  ment 

J  THE  COURT:  It  is  a  matter  of  private  agreement 

certainly  between  adjoining  lot  owners,  unless  one  of 
them  borders  on  a  stream,  and  then  the  question  of  par¬ 
tition  by  agreement  might  become  involved  if  it  is  a 
H  question  of  the  public  rights. 

MR.  PARTRIDGE :  Our  position  is  that  the  riparian 
rights  that  the  United  States  and  the  District  of  Columbia 
»■  acquired  as  appurtenant  to  S  Street  were  also  governed 

by  what  the  Commissioners  did  in  the  1790s  because  of* 
the  fact — 

THE  COURT:  I  understand  that,  but  when  you  talk 
about  partitioning  by  agreement  it  seems  to  me  it  doesn’t 
have  much  to  do  with  this  case. 

MR.  PARTRIDGE :  Here  is  what  we  say  it  has  to  do, 
if  Tour  Honor  please,  and  that  is  that  where  riparian 
rights  come  into  a  common  ownership  they  can  be  parti¬ 
tioned  off  in  any  manner  that  the  owners  of  those  rights 
wish. 

THE  COURT:  Yes.  It  depends  on  where  those 
rights  start. 

483  MR.  PARTRIDGE:  Yes,  sir,  but  if  Your  Honor 
please,  we  say  that  title  to  those  rights  began 

under  the  deeds  of  trust  in  the  Commissioners  to  be  laid 
off  according  to  the  Dermott  plan  for  the  highways.  In 
other  words,  what  they  got  under  the  deeds  in  trust  from 
all  the  proprietors  around  CarroQsburgh  were  a  pool  of 
riparian  rights. 
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•  •  «  • 

Now,  what  all  of  the  lot  owners  in  Carrollsbnxgli  and 
all  the  property  owners  in  Carrollsburgh  did  was  to  con¬ 
vey  their  land  with  the  riparian  rights  appurtenant  to 
the  land  to  Beall  and  Gantt,  Trustees,  to  be  laid  out  and 

partitioned  according  to  the  acts  of  the  Commissioners. 

•  •  •  • 

484  Consequently  we  say  that  the  riparian  rights 
were  reconveyed  to  the  original  proprietors,  includ¬ 
ing  right  of  access  to  the  channel,  and  there  is  no  dis¬ 
pute  about  that  That  is  established  beyond  any  doubt 
in  the  Belt  case  and  in  the  Martin  case. 

Now,  how  did  they  reconvey  them?  We  say  they  re¬ 
conveyed  them  according  to  the  Dermott  plan,  and  the 
plan  that  was  made  by  his  surveyors,  and  each  one  of 
the  Dermott  plans  and  the  plan  made  by  the  surveyors 
shows  that  the  streets  ran  in  an  east  and  west  direction 
all  through  Carrollsburgh,  and  the  riparian  rights  were 
conveyed  according  to  the  street  lines,  east  out  to  the 
channel.  Consequently  the  Commissioners  were  parti¬ 
tioning  off  out  of  the  pooled  riparian  rights  in  order  to 
satisfy  the  agreement  with  the  Carrollsburgh  owners, 
and  they  partitioned  it  out  in  straight  lines  and 

485  east  to  the  channel.  About  the  only  place  that  they 
didn’t  was  up  here  (indicating)  where  it  began  to 

curve,  which  is  outside  of  the  limits  of  Carrollsburgh 
anyway. 

If,  as  my  opponents  say,  those  riparian  rights  went 
vertical  to  the  shore  line,  in  what  manner  did  they  go? 

Your  Honor  will  see  from  the  Dermott  map  that  the 
shore  line  in  Carrollsburgh  'was  a  very  irregular  line. 
Consequently  if  they  had  been  partitioned  as  vertical  to 
the  shore  line  you  would  have  had  all  sorts  of  conflict¬ 
ing  lines  going  out  in  various  directions,  as  the  shore 
line  ran;  and  there  would  have  been  an  absolutely  impos¬ 
sible  conflict  of  rights,  because  one  line  would  have 


crossed  another  and  no  one  would  have  known  where 
they  stood. 

Now,  my  opponents  say  in  the  alternative  that  if  they 
didn’t  divide  them  as  vertical  to  the  shore  line,  they 
divided  them  as  vertical  to  the  thread  of  the  stream. 

The  early  maps  show  also  that  the  thread  of  the  stream 
is  an  irregular  line  along  here  (indicating),  and  if  they 
ore  vertical  to  the  thread  of  the  stream,  and  are  not  up 
to  the  shore  line,  what  is  going  to  happen  where  the 
thread  of  the  stream  changes? 

We  say,  if  Tour  Honor  please,  that  the  only  stable 
manner  of  the  Commissioners  in  dividing  those  riparian 
rights  was  to  divide  them  according  to  the  street  plan, 
and  we  say  that  the  evidence  showed  that  that  was 


487  Now,  Mr.  Chinn  also  says  those  lines  were  not 
intended  to  extend  to  deep  water  because  the  chan¬ 
nel  was  so  far  out 

Now,  if  Your  Honor  please,  the  evidence  shows  that  it 
is  not  correct  that  the  channel  was  so  far  out  in  those 
days. 

Dermott’s  sheet  No.  5,  which  is  Plaintiff’s  Exhibit  17, 
shows  a  line  opposite  those  lots  and  going  on  down  the 
peninsula,  which  is  either  a  line  of  the  thread  of  the 
stream  or  a  line  of  the  deep  water,  and  it  shows  the  lot 
lines  along  there  in  Carrollsbnrgh  as  extending  almost 
all  the  way  ont  to  this  line,  as  well  as  the  street  fines. 

Consequently  that  map  itself  shows  that  the  channel 
in  this  direction  was  not  very  far  ont  And  there  are 
other  maps  which  show  the  same  thing,  if  Your  Honor 
please. 

Elficott’s  map  contains  soundings.  Hie  Dermott  map, 
which  is  Plaintiff’s  Exhibit  6,  a  reproduction  of  the  trac¬ 
ing  made  by  the  Geodetic  Survey,  is  Defendants’  Ex¬ 
hibit  16,  and  1  submit  that  Your  Honor  can  coinsider  this 
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in  evidence  under  that  paragraph  of  onr  pre-trial 

488  order  which  says  that  historic  facts  may  be  ad¬ 
mitted  in  evidence  without  formal  proof. 

MB.  MAGEE:  Just  a  minute.  Is  this  a  document 
that  is  in  evidence  that  you  are  going  to  refer  to  now, 
Mr.  Partridge? 

MB.  PABTBIDGE:  It  hasn’t  been  formally  intro¬ 
duced  in  evidence.  "What  I  am  saying  is  I  think  it  can 
be  considered  by  Tour  Honor  as  a  document 
THE  COTJBT :  If  it  is  not  in  evidence  I  will  exclude  it 
MB.  PABTBIDGE:  If  Your  Honor  please,  we  stipu¬ 
lated  in  the  pre-trial  order  that  matters  of  historical 
interest  might  be  considered  by  the  Court  without  formal 
proof,  and  Mr.  Magee,  in  his  brief,  has  cited  letters  from 
Nicholas  King,  dated  1803,  which  he  asked  Tour  Honor 
to  consider. 

MB.  MAGEE :  Quoted  from  a  Supreme  Court  decision. 
That  is  all  I  have  done,  Tour  Honor,  in  my  brief,  is  to 
quote  from  a  Supreme  Court  decision. 

MB.  PABTBIDGE:  If  Tour  Honor  please,  this  map. 
Defendant’s  Exhibit  16,  was  referred  to  in  the  Morris 
case  and  in  the  Belt  case,  and  in  the  Martin  case,  as 
being  an  authentic  tracing  of  the  original  Dermott  plan. 

THE  COTJBT:  I  don’t  quite  understand  your  posi¬ 
tion  as  to  considering  matters  which  are  not  in  evidence. 
Why  introduce  any  of  this  in  evidence,  under  your 
theory? 

MB.  PABTBIDGE :  To  refresh  Your  Honor’s  judicial 
recollection. 

THE  COTJBT:  Of  something  I  never  knew  at  all? 

489  MB.  PABTBIDGE:  It  seems  that  this  matter  of 
judicial  recollection  is  partly  a  myth  anyway;  I 

don’t  mean  that,  of  course,  in  any  disrespect,  Tour 
Honor. 

THE  COTJBT:  If  you  want  to  offer  it  in  evidence 
I  will  consider  whether  I  will  admit  it  in  evidence.  You 
have  offered  so  many  of  these  maps  in  evidence,  and 


now  yon  are  referring  to  one  which  is  not  in  evidence. 

MB.  PARTRIDGE:  A  copy  of  that  map  was  annexed 
to  the  Morris  case,  and  it  was  in  the  record  in  the  Belt 
case. 

THE  COURT:  Are  you  offering  it  in  evidence? 

MB.  PARTRIDGE :  Yes,  sir.  I  think  it  should  he 
considered  by  the  Court 

MR.  MAGEE:  What  is  the  map?  We  don’t  know 
what  map  he  is  referring  to. 

MR.  PARTRIDGE:  It  is  that  map,  a  copy  of  which 
is  Plaintiff’s  Exhibit  15  in  that  brown  envelope. 

THE  COURT:  Isn’t  it  already  in  evidence? 

MR.  PARTRIDGE:  No,  sir — I  mean  Plaintiff’s  Ex¬ 
hibit  15  in  the  United  States  vs.  Martin  case;  I  am  sorry. 
I  should  have  made  that  dear.  It  is  not  in  evidence  here. 

The  entire  map  itself  was  authenticating  material;  it 
is  in  this  brown  envelope  and  it  is  the  one  we  spread 
out  on  the  counsel  table  and  started  looking  at  it 

MR.  COURTNEY :  Your  Honor  has  already  ruled  on 
that 

MR.  MAGEE:  Your  Honor  has  ruled  on  that 
490  THE  COURT:  Was  it  offered  in  evidence? 

MR.  PARTRIDGE:  No,  sir. 

MR.  COURTNEY:  If  Your  Honor  please,  my  recol¬ 
lection  is  that  it  was  offered  and  rejected.  We  had  quite 
a  discussion  over  that  when  it  was  read  here  before  ns, 
and  I  think  it  was  not  offered  when  Your  Honor  said 
that  the  Dermott  map  was  the  one  you  proposed  to 
consider. 

MR.  PARTRIDGE:  This  is  the  Geodetic  Survey’s 
reproduction  of  the  Dermott  map,  which  is  not  in  con¬ 
flict  with  the  Dermott  map. 

THE  COURT:  If  the  Dermott  map.  is  in  evidence 
then  that  would  be  purely  cumulative,  and  there  is  no 
need  to  consider  .it. 

MR.  PARTRIDGE:  The  value  of  it,  Your  Honor,  is 
that  there  are  the  soundings  on  that  map,  and  they  clinch 
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in  evidence  under  that  paragraph  of  our  pre-trial 

488  order  which  says  that  historic  facts  may  be  ad¬ 
mitted  in  evidence  without  formal  proof. 

MB.  MAGEE:  Just  a  minute.  Is  this  a  document 
that  is  in  evidence  that  you  are  going  to  refer  to  now, 
Mr.  Partridge? 

MB.  PABTBEDGE:  It  hasn’t  been  formally  intro¬ 
duced  in  evidence.  What  I  am  saying  is  I  think  it  can 
be  considered  by  Your  Honor  as  a  document. 

TEE  COUBT :  If  it  is  not  in  evidence  I  will  exdude  it. 
MB.  PABTBIDGE:  If  Your  Honor  please,  we  stipu¬ 
lated  in  the  pre-trial  order  that  matters  of  historical 
interest  might  be  considered  by  the  Court  without  formal 
proof,  and  Mr.  Magee,  in  his  brief,  has  cited  letters  from 
Nicholas  King,  dated  1803,  which  he  asked  Your  Honor 
to  consider. 

MB.  MAGEE :  Quoted  from  a  Supreme  Court  decision. 
That  is  all  I  have  done,  Your  Honor,  in  my  brief,  is  to 
quote  from  a  Supreme  Court  decision. 

MB.  PABTBIDGE:  If  Your  Honor  please,  this  map, 
Defendant’s  Exhibit  16,  was  referred  to  in  the  Morris 
case  and  in  the  Belt  case,  and  in  the  Martin  case,  as 
hem*  an  authentic  tracing  of  the  original  Dermott  plan. 

THE  COUBT:  I  don’t  quite  understand  your  posi¬ 
tion  as  to  considering  matters  which  are  not  in  evidence. 
Why  introduce  any  of  this  in  evidence,  under  your 
theory? 

MB.  PABTBIDGE :  To  refresh  Your  Honor’s  judicial 
recollection. 

THE  COUBT:  Of  something  I  never  knew  at  all? 

489  MB.  PABTBIDGE :  It  seems  that  this  matter  of 
judicial  recollection  is  partly  a  myth  anyway;  I 

don’t  mean  that,  of  course,  in  any  disrespect,  Your 
Honor. 

THE  COUBT:  If  you  want  to  offer  it  in  evidence 
I  will  consider  whether  I  will  admit  it  in  evidence.  You 
have  offered  so  many  of  these  maps  in  evidence,  and 
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now  yon  are  referring  to  one  which  is  not  in  evidence. 

ME.  PARTRIDGE :  A  copy  of  that  map  was  annexed 
to  the  Morris  case,  and  it  was  in  the  record  in  the  Belt 
case. 

THE  COURT:  Are  yon  offering  it  in  evidence? 

ME.  PARTRIDGE:  Yes,  sir.  I  think  it  should  be 
considered  by  the  Court 

MR.  MAGEE:  What  is  the  map?  We  don’t  know 
what  map  he  is  referring  to. 

MR.  PARTRIDGE:  It  is  that  map,  a  copy  of  which 
is  Plaintiff’s  Exhibit  15  in  that  brown  envelope. 

THE  COURT:  Isn’t  it  already  in  evidence? 

MR.  PARTRIDGE:  No,  sir — I  mean  Plaintiff’s  Ex¬ 
hibit  15  in  the  United  States  vs.  Martin  case;  I  am  sorry. 
I  should  have  made  that  clear.  It  is  not  in  evidence  here. 

The  entire  map  itself  was  authenticating  material;  it 
is  in  this  brown  envelope  and  it  is  the  one  we  spread 
out  on  the  counsel  table  and  started  looking  at  it. 

MR.  COURTNEY :  Your  Honor  has  already  ruled  on 
that. 

MR.  MAGEE:  Your  Honor  has  ruled  on  that. 
490  THE  COURT:  Was  it  offered  in  evidence? 

MR.  PARTRIDGE :  No,  sir. 

MR.  COURTNEY:  If  Your  Honor  please,  my  recol¬ 
lection  is  that  it  was  offered  and  rejected.  We  had  quite 
a  discussion  over  that  when  it  was  read  here  before  us, 
and  I  think  it  was  not  offered  when  Your  Honor  said 
that  the  Dermott  map  was  the  one  you  proposed  to 
consider. 

MR.  PARTRIDGE :  This  is  the  Geodetic  Survey’s 
reproduction  of  the  Dermott  map,  which  is  not  in  con¬ 
flict  with  the  Dermott  map. 

THE  COURT:  If  the  Dermott  map  is  in  evidence 
then  that  would  be  purely  cumulative,  and  there  is  no 
need  to  consider  it. 

MR.  PARTRIDGE:  The  value  of  it,  Your  Honor,  is 
that  there  are  the  soundings  on  that  map,  and  they  clinch 


file  fact  that  that  line  of  deep  'water  was  very  dose  to 
this  shore  back  in  1790  to  1800. 

THE  COURT:  I  cannot  consider  it  now;  I  can  only 
consider  what  was  offered  in  evidence. 

•  •  •  • 

492  Tour  Honor  can  consider,  this  being  a  boundary 
case  where  the  rules  of  evidence  are  broad,  in  so 

far  as  establishing  the  boundaries  of  those  lots  are  con¬ 
cerned,  Your  Honor  can  consider  what  Dermott,  the  sur¬ 
veyor  who  prepared  the  Dermott  plans,  said  with  respect 
to  his  own  map;  and  he  stated  in  that  letter  of  August 
28,  1799,  written  to  a  new  set  of  Commissioners,  in  an¬ 
swer  to  questions  made  by  them — 

MR.  MAGEE:  Your  Honor  has  excluded  this  exhibit 
and  I  don’t  think  this  is  proper. 

THE  COURT:  I  have  sustained  objection  to  that 
MR.  PARTRIDGE:  I  don’t  want  to  press  too 

493  hard,  but  I  would  like  to  ask  Your  Honor  to  re¬ 
consider. 

THE  COURT:  I  will  hear  you  on  it 
MR.  PARTRIDGE:  Yes,  sir.  Here  is  a  letter  writ¬ 
ten,  if  Your  Honor  please,  by  an  official  engaged  to  sur¬ 
vey,  saying  what  changes  were  made  in  his  plan  that  he 
drew  himself  from  the  original  EDicott  plan,  and  written 
to  the  very  Commissioners  that  were  partitioning  all 
these  lots,  or  their  successors,  and  he  says  very  clearly 
in  that  letter,  if  Your  Honor  please,  among  a  great  many 
other  things,  which  are  all  borne  out  upon  an  examina¬ 
tion  of  the  Dermott  plat  as  to  what  changes  were  made, 
that  one  of  the  filings  that  was  changed,  in  preparing  his 
map,  was  that  the  EDicott  plan,  which  had  wharves  going 
out  in  the  manner  in  which  our  opponents  contend  they 
went  out,  was  changed  so  as  to  run  the  wharf  lines  par¬ 
allel  with  the  east  and  west  streets  to  the  channel. 

THE  COURT:  Has  that  been  admitted  in  any  of 
these  casesf 


ME.  PARTRIDGE :  The  Dermott  letter? 

THE  COURT:  Yes. 

ME  PARTRIDGE:  I  think  it  was  admitted  in  the 
Morris  case,  but  I  am  not  sure,  Yonr  Honor. 

MR.  MAGEE:  No,  sir. 

MR.  COURTNEY:  No,  sir. 

THE  COURT:  I  am  not  like  the  Supreme  Court,  Mr. 
Partridge;  they  may  need  no  basis,  but  I  do.  Pro¬ 
ceed. 

494  MR.  COURTNEY:  Even  if  Your  Honor  ex¬ 
cludes  that,  and  if  we  exclude  the  division  sheets, 
and  may  I  point  out  one  or  two  things  about  the  division 
sheets? 

THE  COURT :  No,  I  excluded  those. 

MR.  PARTRIDGE :  Even  excluding  those  division 
sheets,  and  the  letter  from  Dermott  which  explains  these 
lines — 

THE  COURT:  These  two  (indicating)  have  been  ad¬ 
mitted? 

MR.  PARTRIDGE:  Yes,  sir. 

THE  COURT:  Very  well. 

MR.  PARTRIDGE:  We  have  lines  on  all  three  of 
these  plats  prepared  by  James  Dermott  which  follow  the 
east  and  west  line  of  streets  and  the  east  and  west  lines 
toward  or  very  close  to  deep  water.  .  ■ , 

MR.  MAGEE:  What  is  this  number,  Mr.  Partridge, 
please? 

MR.  PARTRIDGE:  That  is  Plaintiff’s  Exhibit  19. 

MR.  COURTNEY:  18  or  19? 

MR.  PARTRIDGE:  Exhibits  17,  18  and  19  I  believe 
are  those  exhibits.  .  - 

MR.  COURTNEY :  Isn’t  that  Exhibit  18? 

MR.  PARTRIDGE :  Yes,  that  is  Sheet  8. 

Consequently,  if  Your  Honor  please,  we  have  the  facts, 
which  are  not  disputed,  that  these  lots  got  riparian  rights 
appurtenant  to  them  which  included  the  right  of  access 
to  the  channel. 
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And  we  have  lines  on  these  three  Dermott  plats, 
495  of  which  the  only  logical  explanation  is  that  they 
mark  the  direction  in  which  the  riparian  right 
lines  ran  toward  the  channel,  pursuant  to  the  power  of 
the  Commissioners  to  allot  those  riparian  rights. 


499  Now,  the  defendants  make  the  point  that  their 
structures  do  not  substantially  or  materially  in¬ 
terfere  with  the  wharf.  If  Tour  Honor  please,  I  say 
that  an  examination  of  the  photographs — 

THE  COURT:  Well,  I  don’t  think  you  need  argue  it 
If  there  is  some  interference  there  I  suppose  that  the 
degree  of  it  is  another  question. 

MR.  PARTRIDGE:  If  Tour  Honor  please,  those  pho¬ 
tographs  show  that  duster  of  nine  piles,  which  are  45 
to  50  feet  long  according  to  the  plans  of  the  wharf  in¬ 
troduced  in  evidence,  were  there  in  March,  1950,  down 
so  far  and  so  dose  as  to  exdude  any  large  vessels  com¬ 
ing  in,  and  in  some  way  those  piles — 

THE  COURT:  If  you  want  to  argue  that  there  was 
interference — 

500  MR.  PARTRIDGE:  No,  I  don’t  want  to  argue 
with  Your  Honor  when  you  agree  with  me  on  it 

The  Mutual  Chemical  Company  case,  if  Tour  Honor 
please,  held  very  specifically  that  the  City  of  Baltimore 
was  estopped  to  pass  rules  and  regulations  regarding 
wharving,  which  would  interfere  with  the  wharf  which 
was  built  according  to  their  directions. 

THE  COURT:  -  There  is  a  question  that  troubles  me. 
In  its  control  the  city  is  undertaking  to  exercise.  Is  it 
taking  the  place  of  the  United  States? 

MR.  PARTRIDGE :  Yes,  sir,  I  think  so. 

THE  COURT:  And  then  they  have  the  same  power, 
to  that  extent,  that  the  United  States  would  have,  and 
would  the  United  States  be  estopped? 
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MR.  PARTRIDGE:  That  is  an  interesting  question; 
it  hadn’t  occurred  to  me  in  exactly  that  way. 

I  would  say  whether  or  not  they  acquired  the  powers 
of  the  United  States  depended  upon  the  wording  of  the 
statutes  under  which  they  act 

THE  COURT :  Of  course  that  does,  but  assuming  that 
the  Congress  passed  an  Act  and  gave  to  them  the  same 
powers  that  the  United  States  would  have,  in  the  con¬ 
trol  of  navigation  on  the  Anacostia  River,  would  there 
be  any  estoppel  within  the  District,  as  an  agent  of  the 
United  States? 

MR.  PARTRIDGE:  Well,  I  should  think  that 
501  there  would  be  the  same  estoppel  that  there  would 
be  against  the  City  of  Baltimore,  as  the  agent  of 
the  State,  and  that  the  general  rule  to  the  effect  that  the 
sovereign  is  not  bound  by  the  acts  of  its  agent  would 
apply  to  the  State  equally  to  the  United  States. 

Consequently  municipal  authorities,  which  in  the  States 
hold  through  the  State,  and  in  the  District  of  Columbia 
hold  through  the  United  States,  not  acting  in  its  capacity 
over  navigable  waters,  but  in  its  capacity  in  control  of 
the  District  of  Columbia,  would  have  the  same  powers  as 
the  municipal  authorities  in  States  would  have,  and  would 
be  estopped  to  the  same  degree. 

THE  COURT:  I  am  not  prepared  to  pass  on  that 
question,  but  it  has  given  me  considerable  trouble. 

MR.  PARTRIDGE:  I  think  this,  however,  that  Your 
Honor  ought  to  take  into  consideration,  in  deciding  this, 
the  fact  that  the  United  States,  in  acting  with  respect  to 
the  District  of  Columbia,  is  the  technical  owner  in  fee  of 
all  the  streets.  If  the  acts  of  the  District  of  Columbia 
were  not  binding  on  the  United  States,  and  if  no  rule  of 
estoppel  could  be  applied  against  them,  it  would  be  very 
difficult  to  control  an  act  over  the  streets  in  the  same 
way  that  the  municipal  and  city  authorities  control  an 
act  over  the  streets  of  other  cities  in  the  States. 


THE  COURT  :  It  strikes  me  that  there  may  be 

502  a  difference  there.  The  control  of  a  city  over  a 
street— -which  is  a  power  of  a  municipal  corpora¬ 
tion— and  the  District,  where  it  is  the  control  over  navi¬ 
gation  in  the  Anacostia  River,  seems  to  me  an  entirely 
different  one  than  where  it  is  representing  the  United 
States  in  its  control  over  the  streets.  I  think  that  is  a 
different  question. 

MR.  PARTRIDGE:  I  think  it  is  interesting  to  con¬ 
sider  in  that  regard  the  fact  that  a  great  many  of  out 
cities  have  been  extended  into  navigable  waters  by  filling 
in  the  streets. 

In  San  Francisco,  for  instance,  there  are  acres  and 
acres  of  ground  that  were  extended  into  navigable  water, 
and  in  almost  every  port  in  the  land  yon  have  that 
ground;  consequently  you  have  a  dose  union  between 
control  of  the  streets  and  control  of  the  waters  where 
they  abut  the  lines  of  the  city,  if  they  are  not  actually 
twins. 

•  •  •  • 

503  Now,  I  may  he  wrong,  hut  I  fed  from  a  study  of 
those  two  cases  that  what  those  cases  signify  is 

that  the  control  of  the  Federal  Government  over  navi¬ 
gable  waters  is  confined  to  a  control  of  public  navigation. 

They  are  concerned  with  how  far  out  a  wharf  will  ex¬ 
tend,  hut  they  are  not  concerned  with  who  extends  the 
wharf. 

THE  COURT:  I  agree  with  you  there,  that  it  is  not 
the  function  of  the  Federal  Government,  or  of  the  Dis¬ 
trict,  to  establish  a  line  of  riparian  rights,  but  if  the 
exercise  of  those  riparian  rights  in  any  way  interferes 
with  navigation  then  the  District  or  the  Federal  Govern¬ 
ment  may  prohibit  that  particular  use  of  it. 

50&  MR.  PARTRIDGE:  It  seems  to  me  that  it  fol¬ 
lows  from  that  that  the  control  of  the  municipal 
government,  any  control  which  it  might  have  over  private 
rights,  is  a  control  which  is  analagous  to  the  control  of 
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the  City  of  Balitmore,  for  instance,  over  Baltimore  har¬ 
bor. 

THE  COUBT:  If  the  city  has  no  right  to  vest  any 
lot  owner  with  the  right  to  create  a  wharf,  or  to  deprive 
him  of  it,  then  there  is  no  question  here,  it  seems  to  me, 
of  estoppel.  It  is  a  question  of  what  are  the  powers  of 
the  Federal  Government  and  of  the  city,  as  the  agent  of 
the  Federal  Government. 

MB.  FABTBIDGE :  Yes,  sir;  I  think  Your  Honor  is 
right. 

THE  COUBT:  I  cannot  see  much  in  any  theory  of 
estoppel  in  this  case. 

The  only  question,  it  seems  to  me,  the  relevance  of  it 
may  be  as  between  the  right  to  exercise  as  between  the 
rights  of  the  Gulf  Oil  Company  with  knowledge  of  exist¬ 
ence  of  that  wharf,  although  I  don’t  think  there  is  much 
in  that;  but  if  a  city  cannot  fix  the  riparian  lines  then  I 
cannot  see  how  it  could  be  estopped  by  any  interference 
with  navigation,  or  any  interference  with  the  use  of  a 
street,  or  the  rights  of  the  city  as  control  on  the  end  of 
that  street 

MB.  PABTBEDGE :  Yes,  sir,  I  agree  with  Your  Honor. 
That  is  the  reason  we  introduced  our  permits  in  rebuttal, 
rather  than  in  our  case  in  chief,  because  I  think 
505  those  permits  and  the  estoppel  applies  only  assum¬ 
ing  that  Your  Honor  holds  against  us,  on  the  the¬ 
ory  that  the  city  has  no  right  to  grant  any  permits  to 
Gulf  to  interfere  with  our  wharf. 

And  of  course  we  also  say,  in  connection  with  that,  that 
the  city  has  no  right  to  grant  any  private  rights  which 
interfere  with  the  butting  property  owners  on  a  street. 
It  seems  to  us  to  be  well  established  by  the  authorities. 
If  this  Gulf  wharf,  for  instance,  were  adapted  for  the 
use  of  the  streets,  as  a  public  landing,  and  the  Gulf 
people  then  excluded  other  people  of  the  public  from 
using  the  wharf  as  a  public  landing,  then  I  think  it  would 
be  consistent  with  the  rights  of  the  public  in  the  streets 


and  in  the  riparian  rights  that  were  appurtenant  to  the 
streets,  bat  that  is  not  oar  case. 

The  photographs  show  that  this  Golf  wharf  is  not 
adapted  for  nse  on  the  street  as  a  public  landing,  or  for 
use  itself  as  a  public  landing,  and  it  is  admitted  that  the 
Golf  people  claim  to  have  their  own  private  use,  to  the 
exclusion  of  everyone  else. 

My  opponents  made  great  point  of  the  fact  that  we 
have  15  feet  of  oar  wharf  over  in  S  Street,  and  I  submit 
that  the  answer  to  that  is  that  the  15  feet  of  oar  wharf 
in  S  Street  is  adapted  for  use  as  a  public  landing. 

It  may  be,  and  probably  is,  that  we  have  no  right  to 
exclude  the  public  from  that  15  feet;  it  is  on  a 
506  level  with  the  street,  which  makes  it  an  entirely 
different  situation  from  the  Gulf  wharf  coming 
away  out  over  the  water  and  completely  blocking,  the 
street 
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MB.  COURTNEY:  •  •  •  Now,  the  explanation  of 
Mr.  Chinn  as  to  how  a  plat  of  this  kind  would  be  pre¬ 
pared,  it  seems  to  be  doesn’t  admit  of  any  question. 

After  all,  surveying  has  not  changed  in  many  hundreds 
of  years,  from  the  time  of  Washington  on;  we  are  still 
using  the  conventions  of  surveyors,  and  the  Supreme 
Court  has  defined  for  us  the  way  in  which  the  high- 
water  mark  in  the  case  of  a  river  shall  be  found,  and  of 
course  it  is  found  always  after  the  original  platting  has 
been  made,  and  it  is  always  placed  on  a  platting  after 
the  original  dimensions  have  been  determined  of  the  fast 
land,  and  that  is  a  matter  of  necessity,  because  there  is 
no  exact  fixed  point  It  is  a  matter  of  the  general  line 
to  be  adopted,  determined  from  the  actual  watching,  the 
rise  and  recession  of  the  river  on  the  bank;  it  marks 


its  own  boundary,  and  that  is  why  it  is  determined  as  a 
general  line  from  observation  on  all  of  the  shores  and 
why  the  plattings  are  of  necessity  placed  on  maps  as 
the  last  thing  that  is  done. 

We  have  no  question  of  doubt  here  as  to  where 

513  that  high-water  mark  was  in  this  case,  and  that  is 
the  line  of  1794.  There  can  be  no  doubt  about 

that  in  the  decisions  of  the  courts. 

The  plaintiff  seems  to  argue  that  there  is  some  carry¬ 
over  from  the  original  Carrollsburgh  grants  to  this  plain¬ 
tiff  and  to  the  defendants,  for  that  matter.  Well,  Your 
Honor  will  observe  that  there  would  have  been  no  diffi¬ 
culty  in  this  or  in  any  case  on  the  Anacostia  if  the  plat- 
tings  of  Carrollsburgh  had  been  adhered  to,  because  there 
the  lines  were  clearly  on  the  fast  land  pointed  directly  at 
the  thread  of  the  stream. 

All  this  confusion  simply  arises  because  they  decided 
in  the  replatting  of  the  city  to  use  compass  points.  So  if 
anything  was  carried  over  it  was  certainly  lines  normal 
to  the  stream.  It  couldn’t  be  anything  else. 

We  have  the  suggestion,  too,  in  the  plaintiff’s  argu¬ 
ment,  that  the  determination  of  the  riparian  rights  is 
somehow  a  matter  of  private  agreement.  But  I  fail  to 
see  how  that  is  applicable  here,  because  one  of  the  owners 
in  this  case  is  the  United  States  of  America,  the  owner 
of  S  Street,  and  the  line  with  respect  to  which  a  private 
agreement  would  have  to  be  made  was  a  line  of  property 
of  the  United  States;  that  is  the  line  of  S  Street,  which 
is  the  north  boundary  of  plaintiff’s  lot  8. 

So  in  all  the  cases  that  you  may  read,  with  respect  to 
private  agreements  between  the  parties,  there  certainly 
can  be  no  application  here  when  it  relates  to  prop- 

514  erty  of  the  United  States. 

THE  COURT :  I  cannot  see  why  property  own¬ 
ers  may  not  agree  among  themselves  as  to  the  partition 
lines  between  their  riparian  rights,  no  matter  who  owns 
the  fee  under  water.  They  cannot  create  riparian  rights 
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that  do  not  exist  before,  bat  as  between  themselves  I  find 
no  reason  why  they  couldn’t  agree  npan  them. 

MR.  COURTNEY:  mile  that  may  not  be  true,  I 
don’t  quarrel  with  the  proposition  that  they  may  even 
deed  them  separately,  bat  we  are  dealing  here  with  the 
location  of  those  rights.  We  are  dealing  here  with  far¬ 
ther  emphasis  on  the  point  of  the  property  of  the  United 
States. 

THE  COURT  i  Bat  the  riparian  rights  axe  not  the 
property  of  Ihe  United  States. 

MR.  COURTNEY :  Bat  the  United  States,  Yonr 
Honor,  I  point  out,  has  riparian  rights  on  S  Street 

THE  COURT:  Yes. 

MR.  COURTNEY:  And  the  whole  subject  matter  of 
this  controversy  is  whether  or  not  the  construction  which 
has  been  done  here,  both  by  Martin  and  by  these  defend¬ 
ants,  is  within  those  riparian  rights. 

We  say  there  has  been  no  showing  of  any  agreement 
with  the  United  States  respecting  the  location  of  the 
riparian  right  lines,  or  the  divisional  line  of  S  Street, 
south  divisional  line  of  S  Street,  nor  has  there 
515  been  any  attempt  to  make  a  showing  that  there  was 
any  private  agreement. 

In  effect,  the  very  issuance  of  permits  by  die  District 
of  Columbia  negatives  the  idea  of  any  agreement  as  hav¬ 
ing  been  reached  between  this  plaintiff  and  the  United 
States,  or  its  agent,  the  District  of  Columbia. 
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THE  COURT:  Mr.  Gasch,  as  far  as  the  District  is 
concerned,  it  seems  to  me  the  only  question  is  the  ques¬ 
tion  of  estoppel,  that  is  that  in  a  way  differs  from  the 
general  principle  as  to  where  these  lines  are. 


520  I  don't  think  the  District  has  any  power  to  fix 
riparian  lines.  I  think  it  has  &  right  to  control 

the  erection  of  wharves  for  the  protection  of  navigation, 
hot  so  far  as  lines  are.  concerned  1  think  that  is  a  mat¬ 
ter  of  property  right  and  cannot  be  changed  by  the  Dis¬ 
trict  or  by  the  United  States  either. 

MR.  GASCH:  Yes,  sir.  I  certainly  have  no  quarrel 
with  that  statement,  sir,  •  •  • 

•  And  so  I  would  agree  with  what  Your  Honor 
said  with  respect  to  estoppel  as  a  doctrine  against 

52 1  the.  District  of  Columbia.  I  don’t  think  it  applies. 

There  is  question  about  the  authority  of  the 
District  of  Columbia,  and  we  have  admitted  that  from 
the  outBet  that  it  is  a  question  of  our  authority  to  fix 
riparian  rights,  so  if  we  don’t  have  authority  to  do  it, 
then  any  act  we  have  done  wouldn’t  amount  to  estoppel. 

THE  COURT:  The  only  question  that  gives  me  any 
trouble  there  is  that  if  the  District  issued  a  license  to  A 
to  build  a  wharf,  can  it  issue  a  license  to  B  that  will 
interfere  with  the  operation  of  that  wharf  t 
MR.  GASCH:  We  take  the  position  that  as  a  condi¬ 
tion  precedent  to  the  permit  to  Gulf  Oil  Company  to  ex¬ 
tend  the  pier,  that  we  inserted  in  the  proviso  that  it 
should  not  interfere  with  Martin’s  wharf,  so  we  say  we 
recognize  that  there  should  he  no  interference,  and  we 
say  there  was  no  interference. 

Another  question  which  Yonr  Honor  has  also  men¬ 
tioned  briefly  to  counsel  heretofore:  If  the  theory  of 
riparian  rights  is  correct,  I  don’t  think  there  is  any  in- 


THE  COURT:  Of  course  if  the  defendants  are  cor- 
Tect  as  to  the  location  of  the  riparian  rights,  I  think  that 
would  end  the  case,  but  if  they  are  not,  why  it  is  anothei 
question. 

MR.  GASCH:  That  may  he  entirely  correct,  sir. 

THE  COURT:  Pardon  me  just  a  minute.  As  to  in¬ 
terference,  there  is  evidence  that  boats  coming  down 
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stream  there  are  compelled  to  go  below  the  Gulf 

522  wharf,  turn  and  come  up,  whereas  before  the  erec¬ 
tion  of  the  Gulf  wharf  they  could  come  straight 

down.  That,  it  seems  to  me,  would  be  to  some  extent 
interference. 

I  think  on  rivers  like  the  Mississippi,  where  the  cur¬ 
rent  is  very  strong,  I  have  always  understood  that  boats 
going  down  stream  always  in  order  to  make  a  landing 
had  to  turn  and  come  back  up  stream,  but  I  don’t  think 
there  is  any  evidence  that  there  is  current  in  the  Ana- 
costia  River  strong  enough  to  cause  any  trouble  of  that 
kind. 

MR.  GASCH:  Now,  Your  Honor,  may  I  state  this! 
So  far  as  S  Street  is  concerned,  of  course  it  is  owned 
by  the  United  States,  and  the  right  to  build  a  wharf  in 
the  riparian  area  of  S  Street  can,  I  think,  be  controlled 
by  the  District  of  Columbia  under  the  Act  of  1899. 

THE  COURT:  Right  there,  would  the  District  have 
the  power  to  give  that  exclusively  to  one  person  or  to 
one  corporation? 

MR.  GASCH:  That  question  was  raised  by  Mr.  Part¬ 
ridge,  and  he  points  his  finger  at  the  conclusion.  He 
requests  a  finding  of  fact  that  Mr.  Martin  has  been  in 
that  area  and  making  exclusive  use  of  that  wharf  for 
many  years. 

I  think  the  same  principle  that  is  applicable  to  Mr. 
Martin’s  right,  if  you  can  call  it  that,  or  privilege  to  use 
that  area,  is  applicable  to  Gulf. 

Mr.  Martin  testified  from  the  stand  that  he  had 

523  leased  this  property  and  retained  no  rights.  He 
leased  the  property  to  Smoot  Sand  &  Gravel  Com¬ 
pany,  so  I  think  it  is  a  question  there  of  the  plaintiff 
and  the  defendant  Gulf  making  a  use  independent  of 
public  riparian  rights. 

•  •  •  • 

I  would  like  to  go  back  for  a  moment,  if  I  may, 
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and  examine  what  to  me  seems  to  be  the  essential 

525  and  most  critical  phase  of  the  plaintiff’s  case. 

Of  course  she  has  the  burden  of  proof  to  demon¬ 
strate  her  proposition  to  Tour  Honor  with  sufficiently 
dear  information  and  evidence  to  sustain  that  proposi¬ 
tion.  - 

I  would  say  the  first  inquiry  which  occurs  to  me  is,  did 
the  Land  Commissioners  have  jurisdiction  to  fix  these 
riparian  rights? 

I  don’t  believe  either  evidence  or  legal  authority  has 
been  produced  here  which  shows  that. 

Now,  in  the  second  place,  if  they  had  that  authority, 
have  they  themselves  exercised  it,  as  contended  by  the 
plaintiff? 

It  is  here,  I  think,  that  the  plaintiff’s  case  is  in  doubt, 
serious  doubt,  and  I  want  to  pay  my  friend,  Mr.  Part¬ 
ridge,  a  compliment  He  has  done  an  outstanding  job 
of  marshaling  these  old  authorities,  an  amazing  job,  but 
it  is  on  this  point,  I  think,  that  his  case  is  in  the  greatest 
doubt,  because  he  is  of  necessity  required  to  bring  in 
secondary  evidence,  or  material,  that  properly  isn’t  evi¬ 
dence  at  afl.  The  Dermott  letter  has  been  rejected  by 
Tour  Honor.  The  King  note  is  still  in  evidence,  but  it  is 
on  the  King  note  that  he  must  rely  strongly,  and  I  would 
submit,  Your  Honor,  that  if  the  Land  Commissioners  of 
the  old  City  of  Washington  had  authority  to  do  what 
Mr.  Partridge  contends  they  did,  it  must  be  on  a  show¬ 
ing  of  their  act  that  his  case  should  rest,  not  on  a  show¬ 
ing  of  what  Mr.  King,  who  later  became  their  sur- 

526  veyor,  says  that  they  meant  And  Mr.  King,  Your 
Honor,  refers  particularly  to  the  minutes  of  the 

Land  Commissioners  as  of  a  certain  date.  Those  min¬ 
utes  have  been  placed  in  evidence  in  this  case.  They  are 
contained  in  the  record;  they  were  read  in  the  record, 
and  as  I  read  them  there  is  nothing  in  those  minutes  to 
sustain  the  contention  of  Mr.  King  that  the  Land  Com¬ 
missioners  intended  to  make  lots  to  run  to  the  channel. 
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I  think  that  is  one  of  the  most  serious  questions  in  the 
plaintiff’s  case,  and  it  is  to  that  that  I  would  like  to  lay 
my  emphasis. 

Your  Honor,  as  I  said  at  the  outset,  our  position  in 
this  case,  at  least  in  this  posture  of  the  case,  is  sort  of 
as  a  friend  to  the  court,  because  no  evidence  has  been 
introduced  by  anybody  showing  any  wrongdoing  on  our 
part  at  this  time.  So  we  would  like  to  be  of  whatever 
assistance  we  can  be  to  the  court,  of  course  not  only  in 
this  case  but  in  all  cases. 

Your  Honor,  there  has  been  a  considerable  discussion 
by  Mr.  Partridge  of  these  Baltimore  harbor  cases. 

There  was  one  known  as  Mutual  Chemical  Company  vs. 
Mayor  and  City  Council  of  Baltimore;  later  on  it  was 
Crown  Cork  &  Seal  Company  vs.  Mayor  and  City  Council. 
I  think  an  examination  by  Your  Honor  of  those  two  cases 
might  be  extremely  helpful  in  a  resolution  of  this  con¬ 
troversy. 

Mr.  Partridge  has  indicated  that  to  him  it  forms  a 
basis  of  estoppel.  To  me  I  think  it  goes  to  what  I 
527  consider  to  be  closer  to  the  heart  of  the  matter 
before  Your  Honor. 

If  I  may  hand  up  to  Your  Honor  the  volume  of  122 
Fed.  (2d),  it  is  opened  at  page  387,  and  therein  is  con¬ 
tained  a  map  of  the  area  in  question.  I  think  if  Your 
Honor  would  examine  that  map  it  shows  how  property 
lines  and  riparian  right  lines  were  found  to  run  under 
the  Hammond  Plan,  which  was  the  original  plan  adopted 
by  the  Mayor — it  wasn’t  adopted,  it  was  proposed  by  the 
Mayor — and  City  Council  of  Baltimore,  and  like  the  Hazen 
plan,  received  their  implied  consent,  though  it  was  never 
formally  adopted. 

You  will  notice  that  in  the  Hammond  Plan  the  filled 
land  was  acquired  by  the  abutting  owner,  according  to 
the  same  theory  that  this  court  and  the  Court  of  Ap¬ 
peals  applied  in  the  Belt  case  and  in  the  first  Martin 
case,  namely,  the  fill  extended  along  property  lines  but 
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•  different  from  the  facts  and  evidence  in  this  case. 

529  Part  of  it  has  already  been  decided,  bat  only 
part  of  it — that  is  to  say,  the  riparian  right  to 

fill;  that  has  been  decided  up  to  the  bulkhead  line,  bat 
there  is  no  decision  in  this  jurisdiction  with  reference  to 
how  the  riparian  right  of  access  flows,  how  it  is  deter¬ 
mined,  the  direction  of  it. 

I  say  to  Your  Honor  that  the  decision  there,  the  com¬ 
mon  sense  decision — a  fair  and  equitable  and  just  de¬ 
cision — should  normally  control  unless  Your  Honor  finds, 
first,  that  the  Land  Commissioners  had  jurisdiction  to 
make  this  determination  back  in  the  1790s;  and  secondly, 
that  they  actually  made  it,  as  alleged  by  the  plaintiff. 

I  think  if  Your  Honor  will  critically  examine  the  evi¬ 
dence  on  that  that  considerable  doubt  will  arise  in  Your 
Honor’s  mind  as  to  whether  that  case  has  been  made  out 

Your  Honor,  we  have  quoted — and  I  am  not  going  to 
read  to  you — in  our  brief  a  section  from  Potomac  Steam¬ 
boat  Case  that  may  be  of  assistance  to  you  in  your  de¬ 
termination  of  what  I  consider  to  be  the  critical  phase  of 
this  case,  namely,  what  the  Land  Commissioners  actually 
did  respecting  this  issue. 

1  have  quoted  at  page  7  of  my  brief,  if  Your  Honor 
cares  to  refer  to  it,  but  actually  it  shows  only  this,  that 
there  was  a  great  deal  of  doubt,  even  in  Mr.  King’s 
mind,  as  to  what  the  Land  Commissioners  did  with  re¬ 
spect  to  wharf  rights,  riparian  privileges  of  ac- 

530  cess,  and  I  say  in  view  of  this  record,  and  in  view 
of  what  was  contemporaneous  comment  with  re¬ 
spect  to  the  doubt  that  adhered  to  the  proposition,  plain¬ 
tiff  has  failed  to  make  out  a  case,  and  the  verdict 
should  be  for  the  defendants. 


MB.  MAGEE :  Your  Honor,  before  we  dose  the  argu¬ 
ment,  I  was  prepared  to  renew  my  motion  with  respect 
to  Plaintiff’s  Exhibit  12,  and  I  understood  Your  Honor 
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been  cited,  and  two  decisions  of  the  Supreme  Court  of 
Maryland,  which  deals  with  this  common  law  principle 
of  locating  partition  lines,  that  the  power  to  run 

532  those  lines,  in  view  of  the  fact  that  the  bed  of  this 
stream  had  hem  conveyed  in  toto  to  the  United 

States,  with  only  a  right — a  right,  a  riparian  right — re¬ 
served,  bat  not  defined,  vested  in  the  Congress  the  right 
to  regulate  this  area  and  to  ran  the  riparian  lines  of  the 
stream. 

THE  COURT:  I  don’t  agree  with  that  at  alL 

MB.  MAGEE:  Your  Honor  announced  that  you  did 
not,  but  I  understand  that  is  no  part  of  the  record,  and  I 
wanted  to  make  my  position  dear  in  the  record — our 
theory  being  simply  this,  that  the  Maryland  cases  hold 
it  isn’t  the  power  to  run  the  pierhead  lines  that  gives  to 
the  city,  or  municipality,  or  to  the  State,  the  right  to 
locate  the  divisional  lines  of  riparian  owners.  The  State 
holds  the  title  to  all  these  streams.  The  State  gave  that 
title  to  the  United  States,  and  that  is  reviewed  in  the 
Morris  case. 

The  Commissioners — and  I  will  discuss  that  when  we ' 
go  into  the  evidence,  Your  Honor, — did  not  define,  did  not 
locate,  and  in  no  way  delineated  the  course  which  the 
riparian  rights  took  in  the  original  partition  of  the  City 
of  Washington  .  We  say,  therefore,  that  when  Congress 
took  over  a  jurisdiction  of  this  area,  it  had  the  authority 
to  apportion  those  rights  to  insure  equitable  access  to 
the  channel,  and  it  could  do  it  in  the  first  instance,  Your 
Honor,  through  an  administrative  proceeding;  and  we 
say  that  the  Act  of  1899,  and  the  prior  Acts,  had 

533  placed  any  act  to  be  exercised  by  the  Secretary  of 
War  and  by  the  Commissioners  of  the  District  of 

Columbia. 

We  say  it  had  never  exercised  formally  until  the  1899 
Act  was  passed,  and  no  cases  had  ever  come  up  on  the 
matter.  So  that  when  the  1899  Act  came  into  being,  giv¬ 
ing  the  Commissioners  the  power  to  make  rules  and  reg- 


illations  in  the  area,  measured  as  between  the  bulkhead 
and  the  pierhead  lines,  that  that  was  the  giving  to  that 
agency  of  the  first  right  to  run  the  lines,  and  it.did  not 
take  away  the  right  of  access  to  the  courts.  But,  as 
held  in  the  Maryland  case,  you  must  first  get  your  de¬ 
termination  from  the  authority  that  regulates  and  gov¬ 
erns  the  harbor,  and  if  you  feel  it  is  arbitrary^  come  to 
the  courts  and  we  will  give  you  redress. 

We  say,  in  the  situation  here,  that  principle  is  ap¬ 
plicable.  But  we  say  further  that  the  District  acted  be¬ 
cause  we  say  that  the  file  now  shows  that  the  Commis¬ 
sioners  of  the  District  of  Columbia,  sitting  as  a  board, 
approved  the  Hazen  map,  which  was  the  laying  out  of 
an  equitable  pro  rata  partition  of  land  on  the  channel  for 
the  respective  property  owners,  and  that  the  plaintiff  has 
failed  to  show  in  any  way  that  this  allocation  and  appor¬ 
tionment,  which  followed  the  normal  course  of  the  stream—, 
and  which,  we  think,  we  can  demonstrate,  Your  Honor, 
is  not  only  the  common  law  but  the  equitable  rule— was 
fair  and  was  not  capricious  or  arbitrary  and  it  is  there¬ 
fore  binding  on  the  parties  and  on  the  court  We  say 
we  are  assuming  that  not  to  be  the  case;  plaintiff 
534  seeks  to  run  in  this  ease,  Your  Honor,  a  partition 
line  pertaining  to  riparian  rights  between  plain¬ 
tiff’s  three  lots  and  S  Street  Now,  S  Street,  may-  it 
please  the  Court,  is  owned  absolutely  and  in  fee 
simple  by  the  United  States.  It  is  stipulated  that  op 
purtenant  to  S  Street  is  the  same  sort  of  a  riparian  area 
that  the  plaintiff  claims. 


MB.  MAGEE:  I  understand  that.  Your  Honor.  I  am 
discussing  now  another  point;  I  am  discussing  this  ques¬ 
tion  of  parties,  which  I  think  is  still  a  serious  question 
in  this  case,  for  this  reason: 

S  Street  is  just  as  if  it  were  Lot  5  owned  by  a  private 
owner.  S  Street  has  assigned  to  it  riparian  rights  of 
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the  exact  character  that  are  owned  by  the  plaintiff,  that 
are  owned  by  Standard,  and  that  are  owned  by  defend¬ 
ant  Gulf. 

535  What  plaintiff  is  asking  Your  Honor  to  do  is  to 
run  a  partition  line  between  her  area  and  the 

riparian  area  in  S  Street,  which  is  a  property  right; 
Your  Honor  has  stated  it  is  a  property  right,  so  the 
United  States  is  therefore  vested  with  the  property  right, 
the  rights  appurtenant  to  S  Street. 

Plaintiff  is  asking  this  court  to  remove  a  line  in  a 
document,  which  is  contrary  to  what  the  United  States 
has  said  by  the  issuance  of  a  permit  is  the  line  which 
runs  in  another  direction,  and  yet  the  United  States  is 
not  a.  party  to  this  action;  no  attempt  has  been  made  to 
make  the  United  States  a  party  to  this  action,  and  we 
respectfully  submit  that  any  decree  which  removes  the 
property  line  partitioning  to  contiguous  pieces  of  prop¬ 
erty,  the  S  Street  area,  and  plaintiff’s  area,  would  be 
completely  futile  and  nugatory  without  the  United  States 
before  the  court 

We  say  further  that  same  principle  applies  to  the 
Smoot  Sand  &  Gravel  Company. 

As  Your  Honor  can  see,  if  Mr.  Courtney’s  theory — 
the  old  common  law  theory,  before  we  had  bulkheads,  .is 
established,  the  rights  of  those  lots  are  going  to  be  very 
seriously  changed.  Smoot  seems  to  think  that,  because 
he  consented  to  the  dredging,  which,  if  Your  Honor 
please — 

THE  COURT:  In  other  words,  if  your  contention  is 
correct  then  any  judgment  I  render  would  interfere  with 
the  rights  of  the  adjoining  lot  owners. 

536  MR.  MAGEE:  According  to  what  the  Supreme 
Court  says. 

THE  COURT :  I  think  you  are  wasting  time  on  that. 

MR.  MAGEE:  I  want  to  make  the  point  for  the  rec¬ 
ord,  Your  Honor.  So  we  say  the  case  lacks  three  sets  ' 
of  indispensable  parties:  The  United  States;  Smoot 


547  THE  COURT:  I  do  not  give  much  v 
the  photographs. 

What  is  controlling  in  this  case  are  the  plats. 


550  So,  what  is  the  situation? 

There  has  never  been  a  court  decision  running 
these  lines. 

Then  Congress,  in  1899,  passed  an  Act  that  your  Honor 
referred  to  and  discussed  earlier. 

Certainly,  in  the  1930%  people  asked  for  the  right  to 
build  wharves,  tried  to  build  wharves,  and  the  right  to 
build  piers  and,  in  the  files,  it  shows  that  this 

551  matter  became  crystallized  in  1933,  and  that  file 
has  been  designated  as  “Standard  Oil  Company 

Exhibit  No.  8”. 

In  1930  this  question  of  how  regulations  should  be 
prepared  to  permit  each  landowner  to  have  equitable 
access  to  the  channel  was  considered,  together  with  the 
proposal  for  an  orderly  development,  in  order  to  protect 
property  at  the  ends  of  the  street. 

So,,  your  Honor,  under  the  Commissioners— 

THE  COURT  (interposing) :  You  mean,  now,  the 
Commissioners  of  the  District  of  Columbia? 

MR.  MAGEE:  Yes,  sir;  the  Commissioners  of  the 
District  of  Columbia. 

THE  COURT:  Not  the  original  Land  Commission- 
ere? 

MR.  MAGEE:  No,  sir. 

I  submit  that  unless  we  take  that  original  plan  No.  2, 
which  was  approved  by  the  Commissioners  and  approved 
by  the  President,  prepared  away  back  in  the  1700%  and 
accept  that  in  the  running  of  the  lines— it  did  not  run  the 
lines;  it  shows  the  docks  going  off  in  right  angles  to  the 
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bulkhead  lines  and  that  there  had  not  been  a  running  of 
the  interior  lines. 

The  dock  position,  however,  that  is  not  controlling.  I 
am  not  arguing  that  point 

I  am  arguing  that  when  this  came  up,  the  question 
came  up  as  to  the  best  way  to  allocate  the  channel 
552  to  the  landowners.  The  channel  was  not  abso¬ 
lutely  equal  to  the  fast  land— we  know  it  is  never 
straight;  fast  land  sometimes  juts  out,  and  you  have  it 
appearing  at  angles,  and  then  you  have  coves  and,  as  the 
Court  pointed  out,  prior  to  the  establishment  of  harbor 
fines,  which  are  lines  laid  out  by  the  Corps  of  Engineers 
acting  for  the  United  States,  beyond  which — for  example, 
the  bulkhead  lines,  beyond  which  you  may  not  build  a 
permanent  structure  or  511;  those  lines  are  established 
as  I  say  by  the  Corps  of  Engineers  acting  for  the  United 
States. 

•  .•  •  • 

554  Here  we  have  a  situation  where,  by  artificial  fill 
of  the  property  owners,  with  the  consent  of  each 

other  and  the  United  States,  they  have  filled  out  to 
what  is  now  the  harbor  line,  and  they  have  been  given 
that  right,  and  it  is  affirmative.  So  I  guess  they  have 
a  right  to  fill  to  the  harbor  fine. 

Tou  have  the  controlling  street  lines  here  (indicating). 
But,  the  minute  you  approach  the  river  for  the  purpose 
of  navigation,  to  have  access  to  the  channel,  and  so 

555  forth,  you  have  only  so  much. 

THE  COURT;  They  told  you  that  they  have 
the  right  to  fill  between  the  fines  of  their  lots,  continued 
out 

MR.  MAGEE:  That  is  right,  continued  out  to  the 
bulkhead  fine. 

The  Court:  After  they  get  there,  their  lots  are  per¬ 
pendicular  to  the  new  fines. 

MR.  MAGEE :  That  is  my  contention. 
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Then  yon  have  the  common  law  Tale,  the  legal  role 
that  yon  take  the  riparian  area  from  the  fast  land  and 
go  direct  to  the  channel. 

Now,  the  cases,  where  yon  have  not  had  a  division — we 
have  no  evidence  in  this  case  that  shows  all  these  prop¬ 
erly  owners  got  together  and  signed  an  agreement  that 
their  lot  lines  and  riparian  right  lines  ran  to  the  center 
of  the  stream.  There  is  no  evidence  in  this  case  of  that. 

THE  COURT.  I  did  not  understand  that  that  is  their 
contention  that  there  was. 

MR.  MAGEE:  I  understand  that  it  is  Mr.  Part¬ 
ridge’s  contention  that  they  agreed  to  ran  their  lines 
including  the  riparian  lines — 

MR.  PARTRIDGE  (interposing):  No,  sir;  that  is 
not  my  contention: 

My  contention  is,  under  the  Belt  decision,  and 
556  according  to  everything  that  happened  in  those 
deeds  all  the  property  owners  in  Carrollsburgh 
conveyed  their  lots  to  the  Trustees  who  acquired  title  to 
the  riparian  rights  and  partitioned  them  out  according 
to  the  street  plan. 

MR.  MAGEE:  We  dispute  that 

THE  COURT:  I  do  not  understand  that  there  is  any 
contention  that  the  property  owners  got  together  and 
fixed  their  property  rights  by  any  agreement  between 
themselves. 


559  Further  Argument  on  Behalf  of  the  Plaintiff 
By  Daniel  Partridge  III,  Esquire 


MR.  PARTRIDGE :  Your  Honor,  my  learned  opponent 
cast  doubt  on  the  Jurisdiction  of  the  Commissioners,— 
THE  COURT  (interposing) :  I  have  in  my  mind  the 
view  that  the  Commissioners  of  the  District  of  Columbia 
have  no  right  to  fix  lines  defining  the  limits  of  riparian 
rights.  They  do  have  the  right  to  control  the  original 
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course  along  there  as  to  navigation,  but,  so  far  as 

560  the  lines  are  concerned,  I  do  not  think  the  Dis¬ 
trict  of  Columbia  has  any  right  to  fix  those  lines, 

nor  do  I  think  that  the  United  States  has  either. 

MB.  PARTRIDGE:  Your  Honor,  the  original  land 
Commissioners  had  jurisdiction  to  do  that. 

THE  COURT:  I  am  not  speaking  of  that  I  am 
speaking  of  the  present  situation  as  of  the  present  time, 
after  accession  by  the  United  States. 

MR.  PARTRIDGE:  Yes.  I  see  no  doubt  about  the 
jurisdiction  of  the  original  Land  Commissioners  to  fix 
those  lines;  that  has  been  resolved  by  Judge  Laws’ 
opinion  and  by  the  Court  of  Appeals  in  the  Belt  case 
that  pointed  out  that  in  the  Act  of  Accesssion  from 
Maryland,  the  Act  provided  that  the  United  States  would 
acquire  no  private  property  rights  by  that  Act;  that  the . 
most  that  the  United  States  acquired  as  to  private  prop¬ 
erty  rights  was  by  the  Act  of  the  Commissioners  in  lay¬ 
ing  off  the  streets  and  lots  and  giving  half  of  that  prop¬ 
erty  back  to  the  United  States  to  sell  to  the  Public 
Buildings,  and  the  other  half  to  the  property  owners  and 
the  Act  dearly  stated  that  those  rights  were  reconveyed 
to  the  property  owners,  and  the  certificates  of  allotment 
were  given  force  and  effect  by  reconveyance,  under  the 
Act,  to  the  property  owners  of  the  property  acquired  in 
good  faith  and  that  has  been  decided  indisputably  by  the 
Court  of  Appeals  in  the  Belt  case,  beginning  at  Page  766 
of  its  decision. 

561  THE  COURT:  Let  me  see  that,  please. 

(The  case  cited  by  Mr.  Partridge  was  handed 
to  the  Court.) 

MR.  PARTRIDGE:  That  was  again  reaffirmed  by 
Judge  Letts  in  the  case  of  the  United  States  vs.  Martin 
and  was  .again  reaffirmed  by  the  Court  of  Appeals. 

In  both  of  those  cases,  both  Judge  Laws  and  Judge 
Letts  and  the  Court  of  Appeals,  in  both  of  those  cases, 


said  that  when  the  Commissioners  reallotted  these  lands, 
they  reallotted  riparian  rights  appurtenant  to  those  lots. 


563  There  is  another  assumption  that  the  defend¬ 
ants  make,  we  submit,  which  is  a  violent  assump¬ 
tion,  and  that  is  that  your  Honor  by  deciding  where  the 
riparian  lines  along  S  Street  run,  as  to  the  land,  you  are 
deciding  the  riparian  rights  of  all  the  other  property 
owners. 

It  seems  to  me  the  only  way  that  theory  can  stand  up — 
THE  COTJBT  (interposing) :  I  do  not  think  that 

564  the  Court  has  jurisdiction  to  decide  the  riparian 
rights  of  any  of  those  property  owners  who  are  not 

actually  parties  to  this  suit. 

MB.  PABTBIDGE :  Exactly,  your  Honor,  and  that  is 
the  gist  of  our  contention. 

We  say  that  the  only  rights  that  are  before  your 
Honor  for  adjudication  are  the  rights  of  the  parties  who 
are  before  you  in  this  suit,  and  the  rights  pertaining  to 
S  Street,  and  the  rights  pertaining  to  Lots  7  and  8. 

THE  COTJBT:  In  admitting  that,  I  would  take  into 
consideration  what  would  be  the  ordinary  riparian  rights 
of  any  person  owning  property  on  the  stream,  by  .way 
of  argument— not  for  purposes  of  determination. 

MB.  PABTBIDGE :  Yes,  and  such  determination,  if 
made  by  your  Honor,  would  not  be  res  adjndicata. 

THE  COTJBT :  It  would  not  be. 

565  MB.  PABTBIDGE:  •  •  •  So  it  seems  to  us 
that  if  this  square  ever  got  into  one  ownership, 

the  owner  of  Lot  No.  8  could  convey— we  are  assuming 
that  he  owned  all  the  riparian  rights  pertaining  to  that 
square — the  one  owner  of  that  square  could  convey  away 
Lot  8,  and,  with  Lot  8,  he  could  convey  away  any  part 
of  the  riparian  rights  he  wanted  to. 

THE  COTJBT:  That  question  is  not  necessarily  one 
to  be  decided  in  this  case. 
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I  do  not  think  that  has  anything  to  do  with  this  case. 

There  is  no  question  here  of  anyone  having  conveyed 
away  riparian  rights,  as  I  understand  it. 

MB.  PARTRIDGE:  No,  sir,  there  is  not 

Onr  people  have  retained  them. 

Of  course,  as  the  title  progressed  from  deed  to  deed, 
riparian  rights  have  been  conveyed,  but  there  has  been 
no  change  of  the  rights  originally  allotted  by  the  Com¬ 
missioners  by  deed  in  this  particular  case. 

There  has  also  been  a  contention,  if  your  Honor 
please,  to  the  effect  that  the  Morris  case  decided  that 
these  riparian  rights  were  revocable  licenses  that  could 
be  deeded  and  changed  at  wSL 

THE  COURT:  I  cannot  agree  to  that 

570  MB.  PABTBIDGE:  •  •  •  Now,  if  estoppel  ap¬ 
plies,  with  respect  to  riparian  right  lines  of  S 

Street,  and  it  seems  inequitable  for  the  District  of  Co¬ 
lumbia  to  say  that  Mr.  Martin,  to  improve  S  Street,  for 
the  use  of  the  public,  by  building  a  line  of  piers  out 
there  and  filling  up  there,  should  exclude  him  from  the 
use  of  the  riparian  rights  that  were  so  attached  to  the 
termination  of  S  Street,  and  it  may  be  that  that  is  a 
place  for  the  application  of  the  doctrine  of  estoppel,  and 
there  is  absolutely  no  evidence  in  the  case  whatever  that 
the  plaintiff,  Mrs.  Martin,  or  her  agent,  Mr.  Martin;  have 
excluded  anyone  from  that  portion  of  their  wharf  or 
from  S  Street,  and  the  physical  situation  shows  that  that 
portion  is  on  a  level  with  S  Street  and  adapted  to  the  use 
of  the  public,  so  I  say  that  that  is  an  entirely  different 
situation  from  the  wharf  of  the  Golf  Oil  Corporation 
which  practically  doses  off  S  Street  and  cannot  be  built, 
as  I  say,  without  at  least  using  the  Congressional  method 
described  in  Title  VII,  401-10,  for  dosing  off  a  street. 

We  fed  that  your  Honor  will  take  notice  of  the  case 
of  Tates  vs.  Milwaukee,  dedded  in  the  Supreme 

571  Court,  that  held  that  the  Municipal  Authorities  had 
no  power  to  curtail  our  rights — 


THE  COURT  (interposing) :  I  do  not  feel  that  I 
need  that  ease  to  decide  that  question. 

572  Finding  of  the  Court 


THE  COURT :  Gentlemen,  .1  have  followed  this  case 
very  closely  and  I  have  listened,  with  attention,  to 
the  arguments  that  have  been  made  by  counsel  in  the 
case,  and  I  have  reached  a  conclusion;  I  see  no  reason 
for  my  undertaking  to  write  a  long  opinion  in  the  case: 

I  think,  to  start  with,  the  Court  has  jurisdiction  in  the 
case. 

If  I  should  sustain  the  views  of  the  plaintiff,  I  think 
equity  has  jurisdiction. 

Taking  all  this  into  consideration,  I  am  of  the  opinion 
that  any  riparian  rights  the  plaintiff  had  would  be  per¬ 
pendicular,  not  only  as  has  been  said,  to  the  shore  line 
but  to  the  bulkhead  line  as  now  established. 

I  think  that  the  old  maps  showing  the  continuation  of 
those  lines  were  probably  made  with  the  view  that  the 
property  owners  owned  or  were  vested  with  title  to  the 
land  underneath  the  property  up;the  center  of  the  stream, 
but  the  Supreme  Court  has  held  that  they  are  not  so 
entitled,  and,  no  matter  whether  those  lines  are  extended, 
I  think  the  riparian  rights  would  be  perpendicular  to  the 
shore  line  when  they  reach  it 

I  will  dismiss  the  case  and  I  will  ask  counsel  for  the 
defendants  to  prepare  findings  of  fact  in  accordance  with 
my  decision. 

573  MR.  MAGEE:  Thank  you,  sir. 

MR.  PARTRIDGE:  May  I  ask  your  Honor  a 
question!  ’  '.'s  . 

THE  COURT:  You  may,  Mr.  Partridge,  but  I  do  not 
mean  by  that  to  say  that  I  will  answer  it 

MR  PARTRIDGE :  No,  sir;  of  course. 

Even  if  we  make  our  riparian  rights  vertical  to  the 
bullhead  line,  there  is  a  portion  of  the  Gulf  wharf  and 
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the  piles  within  the  lines  of  S  Street,  and  I  ask  your 
Honor:  What  disposition  should  be  made  of  the  question 
whether  or  not  that  portion  of  the  Golf’s  wharf  and 
piles  should  be  removed? 

THE  COUBT:  That  is  a  question  that  I  have  not 
touched  on. 

MR.  PARTRIDGE:  I  did  not  understand  you,  your 
Honor. 

THE  COURT:  I  say:  That  is  a  question  that  I 
should  have  considered  further. 

I  do  not  see  how  the  City  can  vest  any  individual  with 
any  rights  to  a  wharf  at  the  end  of  the  street  that  will 
cut  off  the  rights  of  other  parties. 

It  is  not  a  question  of  the  City  creating  a  public  wharf 
at  that  place. 

So,  when  I  say  that  I  dismiss  your  suit,  I  am  inclined 
to  maintain  it  so  far  as  that  is  concerned — that  is,  as  con¬ 
cerns  any  portion  of  the  defendant’s  wharf  which  ex¬ 
tends  over  the  lines  that  are  perpendicular  to  a  termina¬ 
tion  of  S  Street;  I  think  you  nave  a  right  to  have  those 
removed. 

MR.  PARTRIDGE:  Yes,  sir. 

574  MR.  COURTNEY :  In  connection  with  this  find¬ 
ing: 

If  I  understand  your  Honor’s  last  remark  correctly, 
you  said  that  if  any  part  of  S  Street  were  occupied  by 
these  defendants’  property,  the  property  must  be  re¬ 
moved? 

THE  COURT:  Yes. 

MR.  COURTNEY:  If  I  understood  your  Honor  cor¬ 
rectly,  you  are  adopting  the  common  law  theory? 

THE  COURT:  My  view  is  that  the  riparian  rights 
are  perpendicular  to  the  bulkhead  lines  and  if  the  District 
of  Columbia  has  let  any  portion  of  those  rights  of  S 
Street  to  an  individual — not  to  the  public — I  think  any¬ 
one  has  a  right  to  have  that  part  removed. 


MB.  GASCH:  Does  that  apply  also  to  the  plaintiff, 
Martin? 

THE  COTJBT :  That  is  not  before  me. 

MB.  COTJBTNEY :  I  see  what  yon  mean.  . 

THE  COUBT:  There  is  no  oonntersnit  against  the 
plaintiff,  is  there? 

MR.  COTJBTNEY :  The  point  about  that  is,  your 
Honor,  without  conceding  anything  for  the  moment,  as  1 
view  the  situation  from  the  diagram  here,  certainly  the 
South  line  of  S  Street,  as  your  Honor  has  found  it  to 
be,  excludes  any  claim  on  the  part  of  the  defendant, 
and,  in  order  to  make  any  determination  as  to  what  lies 
above,  you  have  to  fix  the  North  line  to  ascertain  what 
we  describe  as  the  permanent  area. 

575  THE  COTJBT:  As  I  said:  I  think  the  question 
is  one  following  the  same  ruling  and  finding  I 
have  made  in  the  case  of  the  plaintiff  here:  that  their 
riparian  rights  are  perpendicular  to  the  bulkhead  lines, 
and,  similarly,  the  riparian  rights  appurtenant  to  S 
Street  are  perpendicular  to  the  bulkhead  lines  at  the 
termination  of  S  Street,  and  if  the  District  of  Columbia 
has  undertaken  to  vest  anyone  with  those  riparian 
rights,  individually,  I  think  the  property  owners  or  those 
having  a  right  of  ingress  and  egress  have  a  right  to 
have  them  removed. 

MB.  MAGEE :  One  observation,  if  your  Honor  please: 
as  I  understand  it,  the  United  States  of  America  is  not 
holding  that  in  trust;  it  holds  that  area  in  fee.  There¬ 
fore,  if  they  hold  it  and  own  it  in  fee,  and  can  sell  and 
dispose  of  it  at  will — 

THE  COTJBT  (interposing) :  I.  do  not  think  that  the 
United  States  can  dispose  of  it  at  its  will:  The  United 
States  is  vested  with  it  for  the  public  benefit 

MB.  MAGEE :  I  understand. 

Now,  I  submit,  before  your  Honor  rules  finally:  I  sub¬ 
mit  that  I  fed  that  a  decision  in  the  United  States  courts 
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have  held  that  the  United  States  has  a  proprietary  title. 
That  may  affect  your  Honor’s  ruling. 

THE  COURT:  Well,  my  view  of  it  is  as  I  have 
stated. 

576  I  am  glad  yon  called  my  attention  to  it,  Mr. 
Partridge. 

MR.  PARTRIDGE:  Our  Survey,  I  believe  “Plain¬ 
tiff’s  Exhibit  No.  25”,  demonstrates,  dearly,  that  a  sec¬ 
tion  of  that  wharf  in  the  duster  of  nine  piles  is  in  that 
perpendicular  line. 

MR.  GASCH:  None  of  it  is  opposite  the  plaintiff’s 
property. 

THE  COURT:  I  sustain  the  complaint  insofar  as  any 
trespass  committed  by  the  defendant,  Gulf  Oil  Corpora¬ 
tion,  at  the  termination  of  S  Street  is  concerned. 

The  lines  are  perpendicular  to  the  bulkhead  line  or 
shore  line  of  S  Street. 

MR.  COURTNEY:  Is  it  the  bulkhead  line  or  the 
shore  lineT 

THE  COURT:  Technically,  it  is  the  high  water  line; 
in  this  case  it  is  practically  the  same. 

MR.  COURTNEY:  That  is  the  very  point  That  is 
vh*  t  we  pointed  out 

1  HE  COURT:  The  plaintiff’s  rights  are  similar. 

C/he  riparian  rights  are  perpendicular  to  the  high  water 
mark. 

MR.  COURTNEY:  Of  17941 

THE  COURT:  I  am  not  sure  but  that  in  the  case  of 
accretions  the  line  may  change  from  time  to  time.  As  I 
understand  the  testimony,  so  far,  the  testimony 

577  shows  the  line  to  be  about  the  same  as  it  ever  was. 

MR  COURTNEY :  Yes;  about  the  same. 

MR.  PARTRIDGE:  The  line  is  quite  different  than 
it  was  in  1794.  The  line,  the  high  water  line,  now  is 
pretty  dose  to  being  identical  with  the  bulkhead  line.  In 
1794  it  was  in  a  different  shape. 


THE  COURT:  My  view  is  that  riparian  rights  bind 
your  property,  yet  they  may  change  from  time  to  time 
due  to  natural  changes  in  the  contour  of  theshore  line. 

MB.  COURTNEY :  Do  I  understand — and,  please,  I 
am  not  trying  to  repeat,  but  to  get  it  exact— you  hold 
that  the  common  law  rule  is  applicable  here  and  the 
South  line  of  S  Street,  that  that  line  is  perpendicular  to 
the  thread  of  the  stream  projected  to  the  high  water  line 
on  the  fast  land  line  of  1794? 

That  is  the  point  fixed  in  the  Martin  case. 

THE  COURT:  Yes;  in  the  Martin  case,  the  Court  of 
Appeals  provided  the  high  water  mark  be  fixed.  I  fol¬ 
low  that  ruling. 

MB.  PARTRIDGE:  Does  that  mean  the  line  of  the 
thread  of  the  stream  as  projected  to  the  high  water  mark, 
the  1794  line,  the  line  to  the  thread  of  the  stream? 

THE  COURT:  Perpendicular  to  the  high,  water  line 
of 1794. 

MR.  PARTRIDGE:  Perpendicular  to  that  line? 

THE  COURT:  Yes,  sir.  I  do  not  think  it  is 
578  logical,  but,  in  view  of  the  decision  of  the  Court 
of  Appeals  in  the  other  case,  I  think  I  will  have 
to  follow  it. 

MB.  PARTRIDGE:  That  throws  us  up  higher  on  the 
Gulf  property  than  the  straight  east  and  west  line. 

MR.  MAGEE:  Yes. 

THE  COURT:  Gentlemen,  I  wish  to  thank  you  for 
the  complete  analysis  of  the  case  that  you  have  made. 
It  is  always  interesting  to  try  a  case  with  competent 
counsel  and  with  counsel  who  are  frank  in  their  state¬ 
ments  and  who  try  to  assist  the  Court 

I  wish  you  all  a  happy  new  year. 

-  MR.  PARTRIDGE:  Thank  you.  We  appreciate  your 
patience  and  wisdom  in  the  case. 

THE  COURT:  Well,  I  do  not  think  you  approve  of 


579 


324 

An  informal  conference  was  had,  as  in  Cham¬ 
bers,  in  the  above-entitled  cause  commencing  at 
9:30  o'clock  on  Friday  forenoon,  January  12, 1951,  for  the 
purpose  of  settling  the  Court's  findings  of  fact  and  con¬ 
clusions  of  law  incident  to  the  final  judgment  to  be  en¬ 
tered  by  the  Court  herein, 

581  Thereupon  the  following 

Informal  Conference 

was  had: 

MB.  MAGEE:  Your  Honor,  I  am  presenting  on  be¬ 
half  of  the  Defendant,  proposed  findings  of  fact  and 
conclusions  of  law  and  a  proposed  form  of  final  judg¬ 
ment  which  we  respectfully  submit  are  in  accordance 
with  your  Honor’s  findings  as  announced  at  the  end  of 
the  case. 

Briefly  they  are  the  facts,  your  Honor,  on  which  we 
base  a  perpendicular  line  from  the  channel  parallel  to  the 
bulkhead  line  and  the  fast  line  of  1794,  which  we  think 
is  in  accordance  with  your  Honor’s  ruling. 

•  •  •  • 

THE  COURT  (after  examining  the  document  last  above 
referred  to):  Now,  you  have  said  in  here,  in  several 
places,  “perpendicular  to  the  channel". 

I  did  not  make  that  finding. 

MR.  PARTRIDGE:  That  appeared  to  us  also,  and  we 
have  written  objections  to  that  finding. 

THE  COURT:  I  am  stating  now  my  own  objections 
to  the  proposed  findings  submitted  by  the  defendants,  and 
will  then  consider  yours. 

582  MR.  PARTRIDGE:  Yes,  your  Honor. 

THE  COURT :  What  I  have  said  applies  to  Par¬ 
agraphs  numbered  9  and  11. 

(For  convenience  of  counsel  the  Reporter  sets  forth 
herein  the  text  of  the  paragraphs  referred  to  as  follows:) 
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“9.  The  channel  of  the  Anacostia  Biver  is  parallel  to 
the  aforesaid  pierhead  line  and  the  bulkhead  line  in  front 
of  said  Square  East  of  Square  664,  South  S  Street  and 
Square  South  of  Square  708.” 

“1L  The  riparian  areas  appurtenant  to  said  Lots  6, 
7  and  8  in  Square  East  of  Square  664  and  South  S  Street 
lie  within  lines  drawn  normal,  that  is,  perpendicular  to 
the  channel  of  the  Anacostia  Biver.  The  northerly  par¬ 
tition  line  of  the  riparian  area  appurtenant  to  Lots  6,  7 
and  8  in  Square  East  of  Square  664  is  a  straight  line 
perpendicular  to  the  said  channel,  pierhead  and  bulkhead 
lines  extended  from  a  point  where  the  northerly  line  of 
Lot  8  intersects  the  said  high  water  mark  of  1794.” 

THE  COTJBT:  I  do  not  think  Paragraph  No.  10  is 
necessary. 

*  (For  convenience  of  counsel  the  text  of  Paragraph  10 
is  set  forth  herein  as  follows:) 

583  “10.  The  original  platting  and  partitioning  of 

the  City  of  Washington  did  not  delineate  or  parti¬ 
tion  the  riparian  areas  appurtenant  to  Lots  6,  7  and  8  in 
Square  East  of  Square  664  or  to  the  South  S  Street  and 
did  not  determine  the  direction  of  the  dividing  lines  of 
such  areas  below,  that  is  riverward,  of  the  high  water 
mark  of  1794.” 

MB.  MAGEE:  Can  we  have — 

THE  COUBT  (interposing) :  I  do  not  find  Paragraph 
No.  11  in  the  language  in  which  it  is  drawn. 

MR.  MAGEE:  Can  we  have  an  explanation  of  your 
ruling  on  “parallel”! 

We  have  misunderstood,  apparently.  We  considered 
your  ruling  as  it  appears  at  Page  577  of  the  record,  which 
I  will  read  to  your  Honor: 

“Mr.  Courtney:  Do  I  understand— and,  please,  I  am 
not  trying  to  repeat,  but  to  get  it  exact — you  hold  that 
the  common  law  rule  is  applicable  here  and  the  South  line 
of  S  Street,  that  that  line  is  perpendicular  to  the  thread 


of  the  stream  projected  to  the  high  water  line  from  the 
fast  land  line  of  1794!” 

We  understood  your  Honor  to  say  “Yes’*. 

THE  COURT:  What  I  was  holding  was— and 

584  I  may  have  misunderstood  yon  or  you  me— but  I 
was  holding  perpendicular  to  the  shore  line  of  the 

high  water  mark  of  1794. 

MR  MAGEE:  That  would  be  substantially  perpendicu¬ 
lar  to  the  channel 

THE  COURT:  That  may  be.  That  is  not,  however, 
file  text  of  my  ruling. 

We  can  modify  the  findings. 

It  may  or  may  not  be  the  case.  It  is  immaterial  to  me 
whether  it  is  perpendicular  to  the  channel  or  not 
MR  GIBSON:  With  the  findings  modified  as  you  so 
state,  they  would  be  agreeable  to  your  Honorf 
MR.  PARTRIDGE:  I  am  asking  your  Honor  not  to 
rule  yet,  until  you  have  heard  my  objections. 

THE  COURT:  I  am  not,  of  course,  stating  a  final 
conclusion  at  the  moment 

I  am  stating,  merely,  my  objections  to  these  proposed 
findings  that  have  been  submitted  by  the  defendant 
MR  PARTRIDGE:  Here  are  the  objections  that  we 
have  (handing  a  document  to  the  Court). 

THE  COURT:  (after  examining  the  document  last 
above  referred  to)  What  is  the  text  of  the  stipulation 
entered  into  and  embodied  in  the  pre-trial  order  that  is 
referred  to  in  Paragraph  3  of  your  objection,  Mr.  Part¬ 
ridge! 

You  say  in  paragraph  3  of  your  objections: 

585  “This  finding  is  not  in  accordance  with  the  stipu¬ 
lation  in  paragraph  4  on  page  3  of  the  Pretrial 

Order.” 

MR  PARTRIDGE:  The  stipulation  was  to  the  effect 
that  file  United  States  was  the  owner  as  to  S  Street; 
that  S  Street  was  a  public  highway  and,  as  such,  the 
United  States  had  title  to  it  in  fee  simple. 
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Those,  of  course,  are  not  the  exact  words  of  the  stipu¬ 
lation,  but  that  is  the  substance  of  the  stipulation. 

THE  COURT:  The  proposed  findings  of  fact  say  in 
Paragraph  3: 

“The  United  States  of  America  is  the  owner  of  South 
S  Street  in  the  City  of  Washington,  District  of  Columbia.” 

What  is  the  difference  T 

MR.  MAGEE :  I  do  not  see  any  difference,  your  Honor. 

It  seems  to  me  there  is  no  difference. 

MR.  PARTRIDGE:  But  it  seems  to  me,  your  Honor, 
that  where  it  says  “It  is  the  owner”,  that  that  is  a  dif¬ 
ferent  connotation,  or  it  has  a  different  connotation  than 
if  you  say  it  is  “the  owner,  as  a  public  highway”. 

THE  COURT:  Let  me  see  the  stipulation  that  you 
gentlemen  are  talking  about 

MR  MAGEE:  Here  is  the  way  it  read: 

586  “4  ‘S’  St  is  a  public  highway  in  the  southeast 

section  of  the  City  of  Washington  and  as  such  the 
fee  title  thereto  is  vested  in  the  United  States.” 

THE  COURT:  If  you  want  that  in  in  that  language 
I  will  put  in  it 

MR  PARTRIDGE:  Yes,  sir. 

MR  MAGEE:  All  right 

THE  COURT:  Very  well  I  will  put  it  in  in  that 
language. 

MR  MAGEE:  That  is  Paragraph  numbered  4  in  the 
Pretrial  Order. 

THE  COURT:  I  think  the  objections  to  Paragraph 
No.  7  of  the  proposed  findings  are  well  taken. 

(For  the  convenience  of  counsel  the  text  of  Paragraph 
7  of  the  proposed  findings  is  set  forth  herein  as  follows:) 

“7.  The  United  States  of  America  has  established  a 
pierhead  line  and  a  bulkhead  line  in  front  of  Square  East 
of  Square  664,  South  S  Street  and  Square  South  of  Square 
708  as  delineated  and  shown  on  maps  prepared  by  the 
Surveyor  of  the  District  of  Columbia  and  designated  Plain- 
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tiff’s  Exhibit  No.  25,  Standard’s  Exhibit  No.  13,  and  Gnlf’s 
Exhibit  No.  L” 

(Similarly  for  the  convenience  of  counsel,  the 

587  objection  thereto  by  plaintiff  is  set  forth  herein 
as  follows:) 

‘‘No.  7.  Such  a  finding  as  this  should  include  the  date 
of  the  establishment  of  bulkhead  and  pierhead  lines,  1899, 
and  the  date  of  changes  therein  1904.  Also  objection  is 
made  to  the  reference  to  the  Hazen  map,  Gulf’s  Ex.  No.  1.” 

MR.  MAGEE :  "With  respect  to  the  elimination  of  the 
reference  to  the  Hazen  map,  your  Honor,  Gulf’s  Exhibit 
No.  1. 

THE  COURT:  Yes. 

MR.  MAGEE :  As  I  understood  the  testimony,  there 
was  no  change  in  the  bulkhead  line  as  it  existed  in  1899, 
1904  and  1930. 

THE  COURT:  Well,  Mr.  Partridge  wants  this  in:  The 
date  of  the  establishment  of  the  bulkhead  and  pierhead 
lines. 

MR.  MAGEE:  We  will  put  in  the  date,  but  they  are 
the  same. 

MR.  PARTRIDGE:  I  think  you  are  mistaken  about 
that. 

Mr.  Schmitt  testified  that  one  bulkhead  line  was  estab¬ 
lished  in  1899  and  was  changed  in  1904,  and  the  map  that 
he  left  showed  the  changes  he  made,  some  in  red  lines  and 
some  in  other  colored  lines. 

MR  MAGEE:  We  will  check  that. 

MR  PARTRIDGE:  I  think  you  will  find  that  I  am 
correct 

588  MR  COURTNEY :  I  think  the  testimony  said 
that  there  was  no  substantial  change  at  this  point 

MR  PARTRIDGE:  No:  You  will  find  the  testimony 
said  that  there  was  a  substantial  change  between  the  1899 
and  the  1904  bulkhead  line. 

I  think  you  are  correct  in  saying  that  since  1904,  the 


testimony  indicated  there  had  been  no  substantial  change 
at  that  point. 

THE  COURT:  I  think  the  testimony  is  that  there  had 
been  no  substantial  change  since  1794  in  the  high  water 
line. 

MR.  MAGEE:  That  is  the  original  high  water  line, 
except  as  to  artificial  filL 

THE  COURT:  Yes;  but,  as  to  the  bulkhead  line,  that 
may  be  an  entirely  different  question. 

MR  PARTRIDGE:  I  respectfully  submit  that  your 
Honor  is  mistaken  about  that,  and  I  say  that  with  the 
greatest  respect,  your  Honor. 

THE  COURT:  Of  course,  we  are  here  merely  talking 
about  these  matters  and  trying  to  read  a  conclusion. 

I  may  be  wrong  about  many  of  these  things  and,  of 
course,  I  will  be  glad  to  get  it  straight. 

J  thought  that  I  had  a  very  distinct  recollection  that 
there  had  been  no  substantial  change  in  the  shore  line  and 
high  water  mark  line  since  1794. 

589  MR.  PARTRIDGE :  The  lines  as  now  described, 
I  mean  to  the  bulkhead  line,  is  about  160  feet  river- 
ward  of  the  1794  line. 

MR.  MAGEE:  That  is  artificial  fill 

You  stipulated  in  the  Martin  case  (United  States  vs. 
Martin,  177  Fed.  (2nd)  733)  that  the  line  is  as  it  appears 
on  Sheet  No.  9  of  the  Dermott  map. 

MR.  PARTRIDGE:  Yes;  we  stipulated  that  the  Der¬ 
mott  map,  Sheet  9,  showed  the  shore  line  of  1794  all  right. 

MR  COURTNEY :  The  judgment  and  mandate  in  the 
Martin  case  fixed  the  shore  line. 

THE  COURT:  What  I  was  largely  acting  on  was  that 


MR  MAGEE:  The  Martin  case  did  fix  the  shore  line. 
MR  COURTNEY :  It  definitely  fixed  the  shore  line. 
MR.  PARTRIDGE:  The  shore  line  of  1794. 

MR  COURTNEY:  Yes. 
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MR.  PARTRIDGE:  But  I  thought  that  we  were  dis¬ 
cussing  the  question  of  whether  the  shore  line  of  1704 
was  substantially  the  same  as  the  shore  is  now. 

MR  COURTNEY :  I  did  not  understand  that  that  was 
in  the  case. 

THE  COURT:  I  have  been  troubled  by  this  question 
in  my  own  mind:  As  to  whether  or  not  riparian  rights 
are  not  modified  and  changed  by  changes  in  the 

590  shore  line  and  the  high  water  line. 

In  other  words:  That  riparian  rights  are  prac¬ 
tical  questions,  and  if  the  shore  line  is  changed,  whether 
the  riparian  rights  are  not  also  changed  with  it. 

In  other  words:  The  riparian  rights,  largely,  are  the 
right  of  egress  and  ingress'  to  the  water  and  the  use  of 
such  improvements  as  are  necessary  to  make  use  of  that 
ingress  and  egress. 

Now,  if  the  shore  line  changes,  that  may  affect  those 
rights. 

For  instance:  The  shore  line  may  be  changed  by  100 
feet,  or  even,  in  some  case,  by  a  distance  of  a  quarter  of 
a  mile,  and  what  has  troubled  me  a  little,  gentlemen,  is 
whether  the  riparian  rights  would  not  be  modified  accord¬ 
ingly. 

MR  COURTNEY:  May  I  point  out  to  your  Honor 
that  it  seems  to  us  that  the  cases  are  abundantly  dear 
that  the  point  of  determining — and  that  is  what  we  are 
discussing  now— the  point  of  determining  the  point  of 
fixation,  if  you  please,  in  determining  the  riparian  rights, 
is  the  line  of  the  fast  land.  The  line  of  the  fast  land  is 
the  line  of  the  high  water  mark  at  the  time  of  the  grant 

It  is  true  that  that  may  change,  but  the  riparian  rights 
do  not  change. 

That  was  brought  out  in  the  Nordlinger  case 

591  (Nordlinger  v.  Stevens  (262  Fed.  591)),  cited  by 
counsel  here. 

.  The  orginal  platting  of  the  land  carried  it  out  with 
respect  to  ocean  frontage  to  the  low  water  mark  and,  in 
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the  Nardlinger  case  the  land  eroded  after  that  ease  arose. 
There  was  a  new  high  water  mark. 

The  question  was  whether  or  not  there  were  any  prop¬ 
erty  rights  oat  to  the  original  low  water  mark,  and  the 
Court  very  positively  held  that  the  line  of  fixation  for 
file  determination  of  that  area  was  the  line  of  the  original 
platting  of  the  land,  even  though  there  was  erosion,  and, 
in  this  casey  the  erosion  had  stopped  and  the  line  had  been 
restored. 

There  was  no  doubt  on  the  part  of  the  Supreme  Court 

That  is  what  we  say  as  to  this:  That  the  Court,  in  send¬ 
ing  the  Martin  case  back  it  sent  it  bads:  for  a  different 
purpose.  We  were  fixing  the  line  of  property,  and  that 
was  the  high  water  mark  of  1794. 

THE  COURT:  Well,  take  the  case  of  accretions,  for 
instance. 

MR  COURTNEY:  Yes,  sir. 

THE  COURT:  Would  they  not  very  seriously  modify 
riparian  rights? 

MR  COURTNEY 


I  think  the  role  with  respect  to 
accretions  is  what  we  are  contending  for. 

The  line  of  the  accreted  land  would  follow  all  the 
592  way  through.  That  is,  dearly,  the  rule  laid  down 
by  the  United  States  Supreme  Court  in  Johnson 
vs.  Jones  (66  U.  S.  (1  Black)  209  (1861)). 

MR  PARTRIDGE:  If  you  are  taking  the  line  of  the 
grant,  that  grant  that  they  are  talking  about,  why,  there 
are  hundreds  of  grants,  for  instance  in  ’62;  from  Lord 
Baltimore,  and  there  have  been  hundreds  since. 

MR.  COURTNEY:  It  is  the  grant  description  of  Lots 
6,  7  and  8  in  Square  664  as  of  the  time  you  obtained  your 
title  under  the  replatting  that  we  are  talking  about 
MR  PARTRIDGE:  Leaving  out  the  contention  that 
the  lines  were  fixed  according  to  the  thread  of  the  stream 
in  the  deed  of  trust,  you  should  consider  this: 

If  riparian  owners  should  make  improvements,  and  the 
rule  was  that  the  lines  of  the  boundary  lines  of  their  ri- 


parian  rights  should  change  every  time  the  shore  line 
changed,  there  would  be  no  stability  in  regard  to  the  im¬ 
provements. 

THE  COURT:  There  is  no  stability  in  the  river  itself. 
That  is,  I  think,  the  great  trouble. 

Frankly,  I  will  follow  that  decision  of  the  Court  of 
Appeals,  although  when  I  read  it  I  did  not  think  it  was 
very  logical :  That  is,  the  high  water  mark  of  1794. 

MR.  COURTNEY:  That  is  fixed. 

MR.  PARTRIDGE :  There  are  one  or  two  more 
things: 

593  It  may  well  be  that  if  the  line  does  change,  that 
when  improvements  and  when  fills  are  made,  then 
that,  like  a  crystallization  of  the  inchoate  right  of  dower, 
crystallizes  the  rights  in  accordance  with  the  improvements 
made. 

If  the  improvements  are  made  when  the  lines  went  out 
in  a  certain  direction,  the  turning  of  the  lines  into  fast 
land  by  artificial  fill  or  building  of  wharves  would  crystal¬ 
lize  the  rights. 

Insofar  as  the  United  States  vs.  Martin  decision  is  con¬ 
cerned,  Judge  Letts  in  the  District  Court  described  those 
lands  as  being  bounded  by  the  bulkhead  line,  and  the  Court 
of  Appeals  did  not  modify  that  decision. 

The  Court  of  Appeals  said  that  the  filled  land  between 
the  high  water  mark  of  1794  and  the  bulkhead  lines  was 
subject  to  the  Government’s  right  to  take  for  navigation 
as  long  as  that  taking  was  not  done  arbitrarily.  But,  it 
did  not  modify  Judge  Letts’  decision,  and  that  is  specific 
in  Ms  decree  and  in  his  judgment  on  the  mandate. 

THE  COURT :  I  will  fix  it  as  the  high  water  mark  of 
1794. 

My  difficulty  with  that  ruling  is  that  I  have  been  more 
accustomed,  myself,  to  conditions  on  rivers  like  the  Mis¬ 
sissippi  River  and  the  Cumberland  River,  where  the  shore 
line  changed  several  miles  by  the  river  taking  an  entirely 


MR.  PARTRIDGE:  But,  when  the  fill  is  arti- 
594  ficially  made  np  to  the  bulkhead  line,  then  it  be¬ 
comes  fixed  and  permanent 
THE  COURT:  Well,  I  will  fix  it  at  its  high  water 
mark  of  1794*  as  I  said  before. 

MR.  PARTRIDGE:  Before  we  leave  that,  may  I  ask 
your  Honor  this: 

How  are  we  to  determine  where  that  high  water  mark  is! 
We  have  determined  it  with  respect  to  Lots  6,  7  and  8, 
perhaps,  by  my  concession  to  the  effect  that  the  high  water 
mark  in  this  case  was  as  it  appeared  in  the  plat  attached 
to  the  decree  in  the  Martin  case  (United  States  vs.  Martin, 
177  Fed. :  (2nd)  733),  but  we  have  not  determined  it  as 
with  respect  to  S  Street 
MR.  MAGEE:  The  map  does  determine  that 
MR  PARTRIDGE :  I  think  yon  are  mistaken. 

MR  MAGEE:  It  goes  over  to  S  Street  (demonstrating 
on  a  plat). 

MR  PARTRIDGE:  Yon  are  right 
MR.  MAGEE:  That  is  this  point  right' here,  your 
Honor  (indicating  on  a  plat),  and  this  is  taken  off  of 
Sheet  9  of  the  Dermott  map. 

MR  PARTRIDGE:  (after  examining  the  plat  last 
above  referred  to)  Yes,  sir;  yon  are  right  about  that 
MR.  MAGEE:  What  was  the  bulkhead  line  referred 


MR  PARTRIDGE:  The  one  in  1899  and  1904. 
595  MR  COURTNEY:  1926  was  the  last  one. 

MR  MAGEE:  Which  line  do  you  want  to  take! 

MR.  COURTNEY:  1926— that  is  what  we  are  taking 
now. 

THE  COURT :  I  will  strike  out  Paragraphs  9  and  10 
in  the  proposed  findings,  because  I  think  they  are  unnec- 
cessary  according  to  my  decision. 

No.  11  will  be  modified  so  as  to  read  not  to  be  perpen¬ 
dicular  to  the  channel,  but  “perpendicular  to  the  high 
water  mark”. 


334 

MTL  COURTNEY :  I  am  a  Etfle  puzzled  about  that 
expression: 

Here  (indicating  on  the  plat)  is  the  angle  of  departure 
that  is  plotted. 

I  do  not  make  a  perpendicular  oat  of  that. 

The  language  of  the  finding  says  “normal  to  the  stream”. 
We  understand  that 

The  perpendicular  line  would  he  formed  through  either 
the  bulkhead  or  the  pierhead,  either  one. 

THE  COURT:  I  am  not  acting  as  a  surveyor.  I  am 
laying  down  the  principle,  and,  if  the  land  is  surveyed,  it 
will  be  surveyed  according  to  that  nde. 

MR.  MAGEE:  We  have  a  surveyor  here  (indicating 
Mr.  Chinn). 

Here  (inchoating  on  a  plat)  is  the  high  water  Ena  We 
run  a  line  here  (indicating).  They  take  it  this  way  (indi¬ 
cating)  and  that  would  get  yon  something  Eke  that  (in¬ 
dicating). 

596  We  would  have  to  run  the  perpendiculars  that 
way  (indicating). 

MR  COURTNEY:  “Normal  to  the  stream”  is  what 
we  are  talking  about 

The  red  lines  are  normal  to  the  stream. 

THE  COURT:  That  is  not  my  ruling. 

MR  MAGEE:  If  they  lay  normal,  this  (indicating  on 
the  plat)  would  be  the  high  water  mark  here.  If  you  take 
it  Eke  that  (indicating). 

THE  COURT:  Gentlemen,  I  am  not  undertaking  to 
survey  this.  I  am  laying  down  the  principles  on  which  it 
is  to  be  surveyed. 

MR  GIBSON:  May  I  intervene  for  a  moment,  your 
Honorf 

THE  COURT:  Certainly.  I  want  to  hear  everyone 
and  get  as  much  information  on  this  as  possible. 

MR.  GIBSON:  Would  your  Honor  consider  a  sharp 
cove  coming  into  the  high  water  mark,  and  you  would  have 
to  draw  your  perpendiculars  to  that,  or  could  not  the  ehan- 
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area  is  apportioned  in  accordance  with  the  total  available 
shore  line  to  the  total  available  access. 

That  is  the  rule  set  down  in  the  Deerfield  case  (Deer¬ 
field  vs.  Arms  (Mass.)  17  Pick.  45,  46,  28  Am.  D.  276). 
The  Court  said  that  you  could  not  have  a  number  of  units 
in  the  shore  and  apportion  them  to  the  total  units  avail¬ 
able  to  the  channel  of  the  stream. 

THE  COURT :  The  channel  of  the  stream  is,  certainly, 
a  very  fluctuating  line. 

I  do  not  believe  that  you  can  determine  what  the  chan¬ 
nel  of  the  stream  was  in  1794. 

MR.  MAGEE:  The  Engineers  said  that  they  have 
soundings  going  back  to  1794.  That  is  Mr.  Schmitt’s  tes¬ 
timony.  That  was  the  gentleman,  Mr.  Schmitt,  whom  Mr. 
Partridge  stated  was  an  expert  on  this  point,  and  this 
channel,  as  it  was  in  1794,  is  the  same  today:  The  only 
change  was  that  it  was  increased  by  dredging;  there  is 
no  silt  or  erosion  in  it..  There  was  enough  current  in 
there  to  keep  the  channel  clear,  and  that  has  never  been 
disputed. 

So,  your  Honor,  the  1794  channel  line,  according  to  one 
witness  who  testified  on  it,  is  fixed;  it  was  fixed  by 
599  that  witness  on  cross-examination  and  on  direct  ex- 
,  amination,  and  it  is  parallel  to  the  bulkhead  and 
the  shore  line,  but  it  had  not  changed  opposite  to  this 
property  (indicating  on  the  plat). 

MR  PARTRIDGE :  I  thought  he  said  it  had  not 
changed  during  his  lifetime. 

MR.  MAGEE :  No,  I  think  you  are  in  error,  Mr.  Part¬ 
ridge. 

We  have  the  record  reference  if  you  want  to  see  that; 
it  is  at  Page  407  and  that  is  where  he  refers  to  it,  your 
Honor. 

MR.  COURTNEY:  Nevertheless,  it  is  the  channel  of 
the  river  which  is  the  critical  point  in  determining  to  what 
you  have  access. 
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A  Again,  that  is  a  relative  matter. 

We  have  what  we  call  tidal  washes  through  marshes 
which  are  very  soft,  humus  and  alluvial  matter,  and  X 
have  known  of  some  that  has  stayed  for  thirty  or  forty 
On  the  other  hand,  if  a  new  source  of  water  or 


years. 

something  occurs  that  channel  may  change  again;  so  the 
only  way  I  could  answer  it,  at  one  specific  point  is :  Has 
it  changed?  It  hasn’t,  according  to  my  records.” 

THE  COURT :  Let  me  see  it,  please? 

MR.  MAGEE:  Yes,  sir;  here  is  a  copy  of  the 
601  transcript  of  the  testimony. 

THE  COURT  (after  examining  the  transcript)  : 
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I  am  not  definite  as  to  whether  he  means  thirty  or  forty 
years. 

MB.  MAGEE :  I  will  fix  it  more  clearly  by  reading  to 
yon  the  other  references. 

Yon  can  get  it  now  from  Page  416  of  the  transcript; 
yon  have  just  read  what  he  has  said  on  Page  410,  and  I 
think  it  is  clear  here,  if  yonr  Honor  will  read  that  with 
respect  to  it 

Yon  will  see  there  at  Page  416  that  he  says: 

“Well,  of  conrse  there  was  an  original  channel  and 
that  followed  fairly  closely  along  the  existing  right  bank 
of  the  Anacostia  Biver. 

In  snbseqnent  years  there  have  been  improvements  made 
by  the  United  States  to  provide  a  truly  navigable  chan¬ 
nel  of  greater  dimensions  bnt  the  change,  if  any,  has 
been  to  facilitate  navigation  over  and  above  what  was 
offered  in  the  original  channel.” 

Yon  will  note  that  he  says  “the  change,  if  any”. 

THE  COUBT:  Well,  as  he  says: 

“.  .  .  of  conrse  there  was  an  original  channel  and  that 
followed  fairly  closely  along  the  existing  right  bank  of 
the  Anacostia  Biver.” 

Then  he  says : 

“In  snbseqnent  years  there  have  been  improve- 
602  ments  made  by  the  United  States  to  provide  a  truly 
navigable  channel  of  greater  dimensions  bnt  the 
change,  if  any,  has  been  to  facilitate  navigation  over  and 
above  what  was  offered  in  the  original  channel.” 

Then  there  is  a  question: 

“Q  That  is  rather  than  to  shift  the  channel!  A  The 
deep  water  channel  now  encloses  all  of  the  old,  practically 
all  of  the  old,  thread  of  the  stream.” 

MB.  P ABTBIDGE :  It  would  not  necessarily  mean 
that  it  went  in  the  same  direction. 

MR  MAGEE:  He  says  first  that  the  thread  of  the 
stream  is  parallel  to  both  the  pierhead  and  bulkhead  lines 
as  discussed  in  this  case. 
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THE  COURT:  Now,  it  would  seem  on  this  map  (in¬ 
dicating  on  a  map  heretofore  referred  to)  that  the  line 
here  is  concave  and  these  water  rights  would  be  more  or 
less  convergent,  as  it  is  practically  a  straight  line  across 
S  Street  There  would  be  a  divergence  there  between 
the  riparian  rights  on  S  Street  and  this  plot  bordering 
on  S  Street. 

MR.  GIBSON  (referring  to  the  plat):  This  line  does 
not  show  the  full  extent:  There  is  another  map  that  shows 
where  it  goes  on  a  triangle;  it  juts  up  and  goes  back  to 
the  triangle. 

It  is  perpendicular  to  this  line  (indicating)  and  it  juts 
up  and  goes  off  on  to  a  triangle,  that  little  cross  (indicat- 
ting  on  the  plat),  and  you  would  have  that  perpendicular 
to  this  (indicating  on  the  plat)  and  that  would  cut  that 
(indicating  on  the  plat)  off. 

THE  COURT :  That  is  what  this  decision  in  the  John¬ 
son  case  says. 

MR  GIBSON :  We  believe  that  that  decision  says  some¬ 
thing  a  little  different 

THE  COURT :  I  think  I  can  understand  plain  language, 
gentlemen. 

MR  COURTNEY:  The  effect  that  that  ruling  would 
deny  to  property  owners  what  the  Courts  have 
605  ■;  ruled:  Every  owner  having  property  bordering  on 
the  water  has  a  right  of  access  to  a  navigable 

That  is  all  we  are  asking  about  here. 

If  your  ruling  were  strictly  enforced  then  these  ripar¬ 
ian  owners  here  (indicating  on  the  plat)  do  not  even  reach 
the  bulkhead  line,  and  they  would  have  no  access  to  the 

That  is  the  reason,  your  Honor,  that  I  point  out  the 
difficulties  inherent  to  that  ruling. 

I  have  not  found  in  any  of  the  cases  a  mention  of  the 
line  being  perpendicular  to  the  shore  line. 


THE  COURT:  By  “perpendicular  to  the  shore  line” 
I  mean  the  high  water  line,  of  course. 

MR.  PARTRIDGE:  I  can  quote  plenty  of  cases  in  the 
Circuit  Court  of  Appeals. 

MR.  COURTNEY :  Please  let  me  finish. 

MR.  PARTRIDGE:  Yes;  I  beg  your  pardon. 

MR  COURTNEY :  I  do  not  think  that  the  Courts  have 
mentioned,  in  any  case,  lines  being  perpendicular  to  the 
shore  line. 

The  only  thing  we  find  in  the  cases  is  one  which  is 
spoken  of  in  connection  with  dealing  with  the  sinuosities 
of  the  bank,  and  then  you  are  dealing  with  the  general  line 
of  the  shore. 

The  role  with  respect  to  a  determination  of  accretement 
is  founded  on  the  navigable  operation  of  the  channel 
606  and  that  is  all  the  riparian  water  owner  wants: 
The  right  to  navigate  in  the  river  and  to  moore  his 

craft 

If  you  take  a  line  perpendicular,  as  you  point  out  here 
(indicating  on  the  map)  you  deny  that  access  to  the 
owner  of  waterfront  properly,  because,  on  the  face  of  this 
record,  it  is  demonstrated  that  some  of  these  owners 
could  not  get  to  the  channel  at  all,  and  they  would  not 
be  riparian  proprietors  in  any  sense  of  the  word. . 

THE  COURT:  From  a  practical  standpoint,  I  think 
the  line  should  be  the  bulkhead  line,  but  I  do  not  find 
authority  in  the  Court  of  Appeals  permitting  me  to  say 
that. 

MR  COURTNEY:  That  is  our  difficulty,  and  that  is 
why  we  have  presented  to  your  Honor  the  common  law 


They  all  proceed,  if  I  may  refresh  your  recollection, 
sir,  from  our  memorandum,  they  all  proceed  from  the 
channel  line  and  that  is  the  point  that  you  are  trying  to 
reach;  everything  else  follows  from  that. 

THE  COURT:  That  goes  back  to  my  practical  ques- 


tion  or  statement  that  the  center  line  of  the  channel  changes 
from  time  to  time. 

MR  COUBTNEY:  Even  if  it  did  change  from  time 
to  time — 

THE  COURT  (interposing) :  Yon  mean  yon  would  have 
no  riparian  rights,  then,  as  in  the  case  of  an  extremely 
concave  shore  line. 

607  MEL  MAGEE:  1  have  seen  this  rule  applied  in 
a  number  of  cases: 

Let's  take  a  cove.  Here  is  one  (indicating  on  the  map) 
that  has  a  waterfront.  They  measure  this  waterfront  and 
have  so  much  land  on  the  channel,  and  so  many  feet,  and 
then  they  measure,  and  they  have  so  much  land  here  and 
so  much  land  there  all  down  the  waterfront  this  way  (in¬ 
dicating). 

They  do  not  run  their  perpendiculars  from  here  (indi¬ 
cating  on  the  map). 

They  will  straighten  it  out  in  this  fashion  (indicating 
on  the  map). 

THE  COURT:  Of  course,  Mr.  Magee,  it  depends  on 
how  much  space  you  take  in  each  measurement 

MR  MAGEE:  Yes;  I  agree  with  your  Honor  there. 

I  am  stating  my  understanding  of  the  cases. 

Let  us  assume  that  these  two  pieces  of  land  here  (indi¬ 
cating  on  the  plat)  are  separately  owned,  this  piece  of  land 
(indicating)  and  this  piece  of  land  (indicating) : 

They  take  the  total  water  frontage — and  let  me  throw 
a  straight  line  across  the  cove  here  (indicating  on  the 
map) :  They  take  the  total  frontage  and  apportion  it  on 
this  imaginary  line,  and  they  say  that  this  man  has  one- 
third  of  the  cove  and  each  other  man  here  (indicating  on 
the  map)  has  his  proportionate  share  of  the  cove, 
606  and  they  take  this  perpendicular  line  and  divide  it 
into  equal  sections. 

Then  you  go  out  here  (indicating)  to  your  channel, 
which  they  always  establish  in  these  cases,  and  run  a  per¬ 
pendicular  line  from  the  channel  to  those  points,  and  that 


gives  each  landowner  on  the  channel  access  in  proportion 
to  his  upland. 

Here  (indicating  on  the  map)  yon  have  so  much  water¬ 
front  on  S  Street 

This  line  (indicating)  will  never  intersect  the  S  Street 
line. 

Then  yon  get  here  (indicating),  and  what  do  they  dot 
That  is  comparatively  straight.  They  will  take  the  point 
where  the  high  water  mark  of  1794,  as  your  Honor  has 
stated,  intersects  a  perpendicular  line  from  the  channel, 
and  the  effect  of  that  is  to  give  every  landowner  his  equal 
right 

Under  that  rule,  every  owner  has  access  to  the  channel, 
even  if  he  is  on  a  cove  or  if  his  property  juts  ont  on  the 
river.  ,  •  . 

They  always  straighten  that  ont  first  .  - 

Every  owner  gets  access  to  the  channel. 

That  is  what  we  mean  by  the  application  of  a  line  drawn 
normal  to  the  channel,  and  one  drawn  at  right  angles  to 
the  channel 

THE  COURT:  The  word  “normal”  means  “right  an¬ 
gle”: 

MR  MAGEE :  Yes,  yon  are  right  abont  that  '  - 
609  That  is  how  they  adjust  the  cove,  and  yon  give 
to  the  plaintiff’s  property  the  same  thing-— if  she 
has  three  lots  and  each  has  water  frontage,  that  is  each 
has  water  frontage  in  the  original  laying  ont  of  the  City 
of  Washington,  yon  will  get  an  equitable  and  a  legal  and 
a  normal  way  to  reach  the  channel  Yon  have  to  take  her 
property,  her  waterfront  property,  and  then  find  the  chan¬ 
nel  and  draw  a  perpendicular  line  from  the  channel  to 
her  boundary  lines  as  they  intersect  the  1794  line,  and 
you  do  that  all  the  way  down  the  river  that  way,  and, 
when  you  do  that,  every  owner  has  riparian  rights  that 
way. 

Even  if  you  have  a  shifting  of  that  land,  the  land  owner 


will  still  get  access  to  the  channel  because  bis  accretion 
will  not  cat  him  off.  He  adds  that  to  the  fast  line. 

That  is  the  common  law  role  as  I  understand  it  in  the 
many  cases  that  I  gave  Your  Honor. 

We  submit,  sir,  that  yon  have  this  situation: 

Yon  have  the  channel  which,  I  respectfully  submit  the 
evidence  shows,  is  parallel  with  the  bulkhead  line.  We 
have  a  pierhead  line  beyond  which  yon  cannot  fill. 

To  get  access  to  the  channel,  if  yon  apply  the  strict 
common  law  rule,  yon  get  this  result,  which  gives  every 
one  of  the  landowners  the  exact  amount  of.  access  to  the 
channel  that  he  is  entitled  to  when  yon  consider  the  amount 
of  his  fast  land. 

610  THE  COURT:  My  view  of  it  would  be  that  if 
yon  come  to  the  equitable  principles  of  it,  it  would 
simply  mean  at  right  angles  to  the  bulkhead  line. 

MR  MAGEE:  Yes;  that  is  the  theory  I  had,  with 
changes  in  the  stream  of  the  river. 

The  landowners  filled  out  here  (indicating)  and  yon 
take  a  perpendicular  line  from  that  shore  line  there  (in¬ 
dicating). 

THE  COURT:  On  the  other  hand,  I  do  not  understand 
why  the  Court  of  Appeals  fixed  the  1794  line  as  the  deter¬ 
mining  line. 

MR  PARTRIDGE :  May  I  give  my  views  on  that! 

THE  COURT:  Yes;  I  will  be  glad  to  hear  you,  Mr. 
Partridge. 

MR  PARTRIDGE:  In  the  original  decree  and  judg¬ 
ment  on  the  mandate  by  Judge  Letts,  he  said  that  the 
lands  that  we  have  filled  in,  our  lots— he  gave  a  descrip¬ 
tion  of  each  of  the  lots,  Lots  6,  7  and  8,  belonged  entirely 
to  us,  without  “any  ifs,  ands  and  buts”,  or  the  equivalent 
of  a  fee  simple  title. 

When  Mrs.  Martin  went  to  the  Court  of  Appeals,  the 
Government  argued  in  that  respect,  and  the  Court  of 
Appeals  held  that  our  absolute  fee  simple  title  did  not 
extend  to  the  bulkhead  line,  as  Judge  Letts  contended,  but 
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was  modified — they  did  not  say  it  did  not  extend  to 

611  the  bulkhead  line,  but  said  that  insofar  as  that  por¬ 
tion  of  the  line  that  ran  between  the  high  water  mark 

of  1794  and  the  bulkhead  line  was  concerned,  we  did  not 
have  absolute  fee  simple  title,  but  that  our  title  was  sub¬ 
ject  to  the  Government's  right  to  take  it  for  navigation 
as  long  as  that  taking  was  not  (arbitrary. 

I  think  if  your  Honor  reads  that  judgment,  and  the 
judgment  on  the  mandate,  your  Honor  will  see  that  the 
Court  of  Appeals  did  not  modify  at  all  the  ruling  of 
Judge  Letts  to  the  effect  that  those  lands  ran  to  the  bulk¬ 
head  line. 

THE  COURT:  Let  me  get  the  case. 

MR.  COURTNEY:  The  mandate  is  right  before  you, 
and  the  judgment  in  respect  to  the  location  of  the  prop¬ 
erty  is  here. 

MR.  PARTRIDGE:  That  is  only  intelligible  if  it  is 
read  with  the  first  judgment,  because  it  is  modified  by  the 
first  judgment. 

THE  COURT:  Let  me  read  it. 

MR.  MAGEE  (producing  a  volume  of  decisions  in  .  the 
Court  of  Appeals):  Here  is  the  Court  of  Appeals  deci¬ 
sion. 

MR  PARTRIDGE:  And  here  is  the  judgment  (hand¬ 
ing  a  document  to  the  Court) ;  this  is  the  judgment  that 
it  modified,  if  your  Honor  please,  and  that  describes  the 
lots. 

THE  COURT :  This  is  the  judgment  which  was  modi¬ 
fied? 

MR.  PARTRIDGE:  Yes. 

THE  COURT:  I  thought  you  said  “as  modified". 

612  MR.  PARTRIDGE:  No,  sir;  I  did  not  mean  to 
say  “as  modified". 

THE  COURT  (after  examining  the  citation  and  docu¬ 
ment  last  above  referred  to):  Now,  Mr.  Partridge,  what 
would  be  the  difference  between  me  fixing  these  riparian 
rights  as  normal  to  the  original  high  water  mark  in  1794  and 
normal  to  the  bulkhead  line? 


'  MB.  PARTRIDGE:  What  is  the  difference  between  it? 

THE  COURT:  Yes. 

MR  PARTRIDGE:  Well,  as  I  see  it,  if  your  honor 
please,  if  yon  fix  it  as  normal  to  the  original  high  water 
mark  of  1794,  the  line  of  S  Street  runs  further  north,  much 
farther  north  than  if  yon  fix  it  as  normal  to  the  bulkhead 
line — it  runs  even  farther  north  than  we  contend,  which 
is  an  east  direction,  because  you  will  see  the  .high  water 
mark  in  S  Street  runs  back  (indicating  on  the  map). 

.  Insofar  as  our  lots  are  concerned,  that  normal  line 
would  run  betwixt  and  between  an  east  and  west  line  and 
a  line  normal  to  the  bulkhead  line,  bat  the  great  dificolty 
is  that  it  leaves  a  triangular  “no  man’s”  land  or  line  be¬ 
tween  the  riparian  line  of  Lot  8  and  S  Street,  as  yon  see 
here  (indicating  on  the  plat)  and  it  seems  to  me,  dearly, 
that  that  is  entirely  contrary  to  the  decision  of  the  Court 
of  Appeals  in  the  Martin  case  (United  States  vs. 
613  Martin,  177  Fed.  (2nd)  733)  and  also  to  the  decision 
of  the  Court  of  Appeals  in  the  Belt  case  (United 
States  vs.  Belt,  79  U.  S.  App.  D.  C.,  87,  93),  because  in 
both  the  Martin  case  and  in  the  Belt  case  the  area  in  ques¬ 
tion  was  described  as  being  bounded  by  east  lines  of 
the  street  going  out  on  due  east  lines  to  the  channel. 

THE  COURT:  What  is  your  reference  to  the  Belt 


MR  PARTRIDGE:  79  U.  S.  Appeals,  D.  C.,  87 — that 
is  the  decision  in  the  Court  of  Appeals. 

THE  COURT:  Let  me  see  it 

MR  PARTRIDGE:  Judge  Laws’  decision  is  referred 
to  in  the  record. 

MR  MAGEE:  This  (presenting  a  volume  of  decisions 
in  the  Court  of  Appeals  of  the  District  of  Columbia  to 
the  Court)  is  the  Belt  case. 

THE  COURT:  Thank  yon. 

MR  PARTRIDGE:  To  make  my  point  dear,  Judge 
Laws’  decision  in  the  case  in  the  lower  court  would  have 
to  be  considered  in  connection  with  the  reading  of  the 
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Martin  case  subject  to  the  riparian  rights  of  ours,  and  that 
the  matter  is  res  adjudicata. 

MB.  COUBTNEY :  I  hope  that  there  is  no  such  thing 
in  the  mind  of  the  Court  in  respect  to  the  Martin  case. 

I  think  that  we  should  view  the  Martin  case  in  its  true 
perspective.  That  case,  the  Martin  case,  was  brought 
under  a  statute  which  directed  the  United  States  to  de¬ 
termine  the  title  of  the  boundaries  of  the  Anacostia  Biver 
and  of  the  Potomac  Biver,  and  the  United  States  was, 
obviously,  proceeding  against  persons  who  claimed  ad¬ 
versely  to  it,  and  the  judgment,  as  set  forth  in  the  last 
paragraph,  was  that  the  United  States  was  the 
618  indefeasible  owner  up  to  the  high  water  line.  That 
was  fixed  as  the  fast  line. 

That  case,  the  Martin  case,  said  in  addition  to  the  United 
States  being  the  indefeasible  owner  up  to  the  high  water 
line,  nevertheless  the  area  was  subject  to  the  riparian 
rights  of  abutting  owners,  but  did  not  define  those  rights. 

MB.  PABTBIDGE :  I  disagree  with  you. 

Take  paragraph  11  and  consider  the  description  in 
the  complaint  and  you  will  find  it  is  definite. 

•  •  •  • 

622  MB.  COUBTNEY:  If  you  carried  that  rule, 
your  Honor,  to  its  extreme  conclusion  to  the  lots, 
we  have  no  riparian  rights  at  all  because  we  cannot  get 
to  the  channel  which  is  out  here  (indicating  on  the  plat). 
The  lines  would  cross  each  other  and  the  situation  would 
be  more  complicated  as  you  go  farther  up  or  farther  down¬ 
stream. 

If  any  of  us  have  riparian  rights,  your  Honor,  it  means 
that  we  have  the  right  to  get  out  here  (indicating  on  the 
plat)  to  the  navigable  channel  beyond  this  pierhead  line 
(indicating  on  the  plat). 

MB.  PABTBIDGE :  May  I  suggest  another  possibility! 

MB.  COUBTNEY:  That  lot  6  would  have  no  access 
to  the  channel  whatever. 


MR  PARTRIDGE :  Of  course,  another  possibility  in 
connection  with  that  would  be  if  yon  are  taking  the  shore 
line  of  1794,  it  would  be  true  that  a  line  between  here 
and  here  (indicating  on  the  plat),  would  be  one  thing, 
and  you  could  run  the  lines  out,  because  we  are  consid¬ 
ering  the  lines  that  are  appurtenant  to  S  Street  and  to 
Lots  6,  7  and  8. 

THE  COURT :  Let  me  hear  from  the  City. 

Is  it  your  view  that  S  Street  runs  out  there  (in- 

623  cheating  on  the  plat)? 

MR.  DeNEALE:  It  is  our  view  that  S  Street 
goes  to  the  bulkhead  line  as  it  does  here  (indicating  on 
the  plat)  and  it  is  our  farther  view  that  in  order  to  fairly 
and  equitably  apportion  the  riparian  area,  the  lines  be 
projected  at  right  angles  from  this  point  (indicating  on 
the  plat)  to  the  channel. 

We  contemplate  this  situation,  your  Honor — 

THE  COURT  (interposing):  I  see  your  point,  and 
there  is  a  great  deal  in  it. 

These  lots  (indicating  on  the  plat)  would  go  out  to 
here  (indicating  on  the  plat). 

MR.  DeNEALE:  Then,  under  the  “right  angle  theory”, 
they  would  go  out  there  (indicating  on  the  plat). 

We  feel  that  if  this  theory  is  carried  into  effect,  we 
have  a  “no  man’s  land”  here  (indicating  on  the  plat), 
and  we  would  not  know  and  do  not  know  who  it  would 
belong  to. 

THE  COURT :  It  belongs  to  the  United  States. 

MR.  MAGEE:  That  depends,  your  Honor: 

This  (indicating  on  the  plat)  is  the  water  line,  and  it 
was  so  conveyed  by  the  original  proprietors.  If  this  ends 
at  South  Capitol — 

THE  COURT  (interposing):  Is  this  the  lot  involved 
(indicating  on  the  plat)  ? 

MR.  MAGEE :  This  (indicating  on  the  plat)  is 

624  the  Martin  Wharf  here,  and  this  (indicating  on  the 
plat)  is  the  Gulf  Wharf  here. 
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MB.  DeNEALE:  They  are  both  up  in  the  riparian  line 
of  S  Street 

MR.  MAGEE:  Here  is  another  map  (indicating  an¬ 
other  plat). 

MB.  DeNEALE:  This  is  the  theory  which  we  believe 
we  prefer  to  have;  we  prefer  the  adoption  of  this  if  it 
can  properly  be  done. 

THE  COURT:  This  (indicating  on  the  plat  last  above 
referred  to)  is  the  bulkhead  line! 

MR.  DeNEALE :  Yes,  your  Honor. 

We  farther  feel,  if  yoar  Honor  please,  and  I  think  I 
speak  for  Mr.  Gasch  as  well  as  for  myself,  both  of  these 
doeks  are  in  pari  delicto — we  are  not  disposed  to  disturb 
either  one  of  them;  both  of  them  serve  a  very  useful 
purpose  and  we  believe  in  “live  and  let  live”. 

MR.  PARTRIDGE :  Here  is  the  only  trouble,  and  that 
is  that  this  wharf  (indicating  on  the  plat)  practically 
nullifies  this  wharf  (indicating  on  the  plat)  and  the  cluster 
of  piles  practically  nullifies  this  wharf  of  ours  here  (in¬ 
dicating  on  the  plat). 

We  could  not  get  in. 

Lots  4  and  5  belong  to  the  Smoot  Sand  and  Gravel 
Company. 

MB.  DeNEALE:  That  is  right. 

625  MR.  PARTRIDGE:  Right  now  they  are  all  be¬ 
ing  used  as  one,  but  some  day  they  may  separate 
into  separate  ownerships,  and  that  will  mean,  insofar  as 
the  use  of  this  entire  portion  is  concerned,  which  was 
terribly  expensive  to  build,  we  have  lost  it. 

MR.  DeNEALE:  As  far  as  the  District  of  Columbia 
is  concerned,  if  the  finding  I  have  indicated  is  adopted 
and  can  be  adopted  you  will  have  plenty  of  riparian  area 
and  you  can  go  as  far  as  the  Gulf  dock  and  opposite  it, 
and  have  all  the  rights  that  you  say  that  they  enjoy. 

MR.  PARTRIDGE:  I  did  not  make  myself  dear: 

It  is  expensive  to  run  the  wharf  out 

The  Gulf  Wharf  cost  $50,000. 


MB.  GIBSON:  $20,000. 

MR  MAGEE:  Including  the  dredging  it  would  be 
$5<MM0. 

What  the  District  of  Columbia  has  said  is  that  in  build¬ 


out  in  this  much  of  the  riparian  area  .of  S  Street 

THE  COUBT:  That  is  if  that  is  the  riparian  area  of 
S  Street 

MR  MAGEE:  Of  course,  that  is  what  I  am  saying, 
your  Honor,  and  they  say  as  to  this  part  of  S  Street 
(indicating)  we  can  do  what  we  want  to  do. 

Mr.  Martin  is  here  under  a  permit  from  the  Dis- 
€26  trict  of  Columbia.  We  propose  to  let  you  extend 
this  (indicating  on  the  plat),  but  you  must  not  go 
beyond  the  line  extended  from  the  end  of  Martin’s  Dock, 
not  to  get  into  this  area  (indicating). 

There  was  five  more  feet  here  (indicating). 

THE  COURT:  Gentlemen,  as  I  understand  it,  it  is 
largely  a  question  of  equity. 

I  will  fix  the  riparian  rights  as  extemding--firsi  to  draw 
the  lines  of  the  lots  up  to  the  bulkhead  lines  and  then 
at  right  angles  to  tiiebulkhead  lines. 

MR  COURTNEY:  We  would  want  to  except  to  that 
on  the  part  of  the  Standard  03  Company  for  the  reason 
that  the  bulkhead  line  is  movable  at  any  time  by  action 
of  the  Secretary  of  War. 

THE  COURT:  Counsel  insist  that  tins  is  a  case  of 
equitable  distribution:  I  will  fix  it  that  way. 

MR  COURTNEY:  I  assume  that  ruling  carries  with 
it  the  implication  that  when  and  if  the:  bulkhead  line  is 


THE  COURT:  I 
MR  COURTNEY 


&9> 


THE  COURT  (interposing) :  I  may  be  starting  out 
on  a  new  theory. 

627  MR.  DeNEALE:  We  very  much  would  Kira  to 
have  your  Honor  say  at  this  time  that  this  situation 

should  remain  as  is.  That  is  what  I  would  like  to  ask 
your  Honor  to  do. 

MR  MAGEE:  That  is  not  in  the  riparian  area  of 
S  Street 

If  that  is  your  Honor’s  ruling,  no  one  is  in  the  riparian 
area. 

THE  COURT:  My  theory  is  this:  Extend  these  lines 
out  to  the  bulkhead  lines. 

MR.  MAGEE:  And  go  at  right  angles. 

This  (indicating)  is  the  end  of  the  Gulf’s  docks. 

You  indicated  that  if  that  were  in  the  riparian  area  of 
S  Street  you  would  entertain  an  injunction. 

THE  COURT:  I  think  it  is  in  the  riparian  area. 

MR  MAGEE:  I  say  that  it  is  not 
THE  COURT:  I  am  not  ruling  on  that  I  am  saying 
that  it  is  encroaching  on  S  Street 
MR  GIBSON:  The  District  of  Columbia  officials  say 
that  they  would  like  to  leave  it  there. 

THE  COURT:  i^am  not  ordering  the  District  of  Co¬ 
lumbia  to  do  anything  about  that 
MR  MAGEE:  Do  I  understand  that  your  Honor  will 
entertain  an  injunction  to  remove  that  end  of  the  dock 
which  is  in  S  Street  but  does  not  reach  that  riparian  area, 
which  would  be  bounded  this  way  (indicating)  ? 

628  He  is  there  doing  the  very  same  tiling  he  says 
we  are  doing. 

MR  DeNEALE:  There  is  no  complaint  made. 

MR  PARTRIDGE:  Or  do  you — 

MR  MAGEE  (interposing) :  So  far,  he  only  has  a 
reconstruction  and  repair  permit 
He  is  in  the  area. 

Though  the  District  has  given  him  the  right  to  S  Street 
he  is  in  the  same  position  with  the  defendant  when  your 


Honor  says  that,  if  this  theory  is  correct,  yon  cannot 
permit  anyone  on  S  Street  to  have  the  right  because 
“yon  are  located  in  the  S  Street  area”. 

THE  COURT:  In  other  words,  the  plaintiff  does  not 
come  in  with  dean  hands! 

MB.  MAGEE:  Exactly. 

THE  COURT:  I  think  yon  are  right  on  that 

MR.  PARTRIDGE:  May  I  say  something  on  that! 

THE  COURT:  Certainly. 

MR  PARTRIDGE:  The  difference  between  the  posi¬ 
tion  of  Golf  and  their  two  piles,  and  onr  wharf,  is  that 
our  wharf  has  been  there  in  one  form  or  another  for 
about  one  bandied  years,  and  the  Golf  wharf  was  built 
only  in  1946,  under  protest 

Also,  the  other  was  completed  in  substantially  its  pres¬ 
ent  form  in  1876— that  is  only  seventy-five  years 
629  ago,  but  it  is  a  substantial  time. 

THE  COURT :  I  was  about  ten  years  old  then. 

I  admit  that  that  was  a  long  time  ago. 

MR  PARTRIDGE:  It  has  been  used  by  this  plaintiff 
over  this  period  of  time,  and  it  was  built  in  accordance 
with  all  of  the  understandings  that  were  then  reached  as 
to  where*  the  lines  ran  at  that  time,  and,  if  your  Honor 
overrules  finally  our  contention  to  the  effect  that  these 
lines  ran  out  east  and  west — I  have  only  one  or  two 
things  to  say,  briefly:  It  is  etiH  enforceable,  so  far  equity 
is  concerned,  and  there  is  certainly  a  sufficient  color  to. 
make  the  plaintiff  think  that  he  was  doing  the  right  thing 
when  he  built  that  wharf  seventy-five  years  ago,  and  I 
would  like  you  to  remember,  also,  that  when  we  were 
arguing,  your  Honor  asked  me  about  estoppel.  As  to 
that,  I  would  like  to  say  this: 

I  would  like  to  say  that  the  modern  trend  of  authority 
is  that  under  some  circumstances  the  Government  can  be 
estopped  and  that  the  doctrine  of  estoppel  can  apply. 

THE  COURT:  The  District  of  Columbia  is  not  here 


seeking  to  remove  that  wharf.  When  that  question  comes 
up,  that  may  be  a  different  question. 

MB.  PARTRIDGE :  Yes,  but  we  do  ask  that  Gulf  be 
enjoined  from  maintaining  this  wharf,  and  it  seems  to 
me  we  are  entitled  to  it  We  will  need  another 

630  suit  tiled  in  order  to  take  away  our  wharf,  and. 
when  it  is  tiled  we  will  meet  that  issue.  But  it 

seems  to  me  that  there  is  no  showing  that  the  plaintiff 
has  done  anything  wrong  or  unfair  or  inequitable  any¬ 
where  along  the  line. 

Secondly:  What  has  the  plaintiff  done  that  soils  its 

hands? 

THE  COURT:  I  will  deny  the  injunction,  but  the 
costs  will  be  divided. 

MB.  MAGEE:  Will  that  be  a  dismissal? 

THE  COURT :  So  far  as  this  branch  of  the  case  which 
was  assigned  to  me  for  trial  is  concerned,  yes. 

MR.  MAGEE:  Yes,  sir. 

THE  COURT:  I  understand  that  there  are  other  ques¬ 
tions  on  which  a  separate  trial  was  ordered. 

MR.  MAGEE:  That  is  true.  If  any  right  was  estab¬ 
lished  by  the  plaintiff  to  maintain  her  position,  then  that 
would  leave  over  other  questions.  But  your  Honor  rules 
she  has  not  established  a  cause  of  action,  so  the  complaint 
is  ripe  for  dismissal. 

THE  COURT:  You  will  have  to  take  that  before 
some  Judge  who  had  control  of  the  case  originally. 

MR.  MAGEE:  Yes,  your  Honor. 

We  will  prepare  new  findings. 

THE  COURT:  I  do  not  doubt  that  if  you  take 

631  this  case  to  the  Court  of  Appeals  you  may  find  that 
I  am  wrong  in  every  respect:  Each  of  you  have  a 

different  view  of  the  case. 

MR.  MAGEE:  Let’s  get  this  crystal  dear: 

By  the  findings,  we  will  be  permitted  to  till  to  the 
bulkhead  line? 

THE  COURT:  I  do  not  decide  that 
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“It  seems  to  me,  Mr.  Magee,  that  the  Dermott  map,  so 
far  as  it  went,  fixed  the  right  of  the  parties,  but  these 
other  exhibits  may  be  introduced  as  showing  contempo¬ 
rary  views,  or  views  a  short  time  thereafter,  but  not  as 
conclusive  at  all,  and  I  am  inclined  to  admit  those — ” 

yon  will  note  “those”  and  yon  did  not  say  “this 

633  one”,  bnt  “those”,  which  I  understood  was  the 
Dermott  letter  and  the  statement  of  King,  bnt  yon 

said: 

“.  .  .  bnt  not  as  conclusive  at  all,  and  I  am  inclined  to 
admit  those  just  for  that  purpose,  not  as  conclusive,  bnt 
as  showing  contemporary  construction.” 

I  said: 

“Very  well,  your  Honor.” 

Then  Mr.  Partridge  argued  the  Dermott  letter  in  his 
reply  at  Pages  575,  576  and  577  of  the  record. 

THE  COURT:  It  was  admitted;  so  there  is  nothing  to 
quarrel  over  about  that. 

MR  PARTRIDGE :  If  it  was  admitted,  it  seems  to  me 
to  show  very  clearly  just  what  the  Commissioners  did, 
and  what  the  lines  on  the  Dermott  map  meant,  and,  may 
I  read  that  part  which  seems  to  me  to  be  applicable? 

MR  MAGEE:  Here  is  your  statement  from  the  rec¬ 
ord  at  Page  569 — 

MR.  PARTRIDGE  (interposing) :  Do  you  have  a  copy 
of  the  letter? 

MR.  MAGEE:  No;  but  I  have  your  quote  from  Page 
569  of  the  record  where  you  say: 

“I  do  not  know  of  any  evidence  to  the  effect  that  the 
channel  or  the  high  water  line  were  placed  on  the 

634  map  either  before  or  after  the  lot  lines  were  placed 
on  it,  except  the  speculation  of  Mr.  Chinn  as  to 

what  happened,  and,  of  course,  the  statement  of  Mr.  Der¬ 
mott  to  the  effect  that  the  express  purpose  of  putting 
those  lines  there  was  to  run  them  to  the  channel,  if  that 
be  an  admissible  statement,  is  one  that  the  Court  should 
give  most  careful  consideration  to.” 

THE  COURT :  Let  me  see  that  record. 
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(The  transcript  of  record  was  examined  by  the  Court.) 

MR.  PARTRIDGE:  I  refer  to  Page  3  of  the  letter, 
of  the  photostat: 

“What  are  the  essential  alterations,  or  changes,  made 
before  your  plan  was  made  and  wherein  does  your  plan, 

differ  from  Ellicott ’s — enumerate  the  differences  and  as 

•  -  .  . 

far  as  you  know,  their  causes.” 

Then  the  letter  says : 

“I  understand  by  Ellicott’s  plan,  the  principal  one — 
all  the  alterations,  and  changes  (except  a  few  blank 
squares)  were  made  by  the  Ellicotts,  Freeman,  Ralston, 

&  N.  King  before  my  plan  was  made.  My  plan  was 
made,  for  the  purpose  of  connecting  to  the  channels  of 
the  Potomak  and  Eastern  Branch  with  the  squares 
635  in  the  city,  it  was  made  from  official  documents, 
returned  from  the  surveyors  in  the  field,  agreeable 
to  regulations  made  by  the  Commissioners  at  April  meet¬ 
ing,  1793.  These  returns  are  still  in  your  office,  and  can 
still  testify  my  assertion — the  essential  alterations  by 
Ellicott  not  already  enumerated  are  the  blank  squares 
returned  by  him  (and  some  by  others)  a  catalogue  of  ! 
which  are  in  answer  to  the  fifth  question.” 

TTo  nmoc  eaf  ■P/vr+l-»  +V| o  alfarofinno  +T10+  Tirara  in 
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He  goes  to  set  forth  the  alterations  that  were  made  in 


his  plan  from  the  original  Ellicott  plan,  and  among  those 


alterations,  he  says  at  the  bottom  of  the  next  page: 


“In  running  a  Water  Street  on  the  Southeast  of  Car- 
rollsburgh,  on  the  banks,  and  establishing  the  right  of  ■ 

wharfing  should  be  governed  by  the  paralleling,  or  east 
and  west,  streets  to  the  channel,  this  latter  part  is  not 
considered  as  a  difference,  but  an  establishment  of  right, 
to  regulate  the  privilege  by,  at  all  times—.  This  was 
done  in  order  to  accommodate  the  original  proprietors  of 
lots  in  that  town,  already  established  by  law — without 
this  there  was  no  mode  known  at  the  time  to  do  it  .  .  .” 

In  other  words,  the  shore  line  was  irregular;  the  chan¬ 
nel  was  irregular,  and  that  was  the  only  method  of 
636  establishing  the  rights,  as  he  says  that  were  vague 
and  indefinite. 
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Then  he  goes  on  to  say: 

“Similar  Regulations  had  taken  place  to  the  rest  of 
the  city,  to  which  the  retnms  of  the  surveyors  in  the 
office  can  testify — The  whole  of  this  made  with  the  appro¬ 
bation  of  the  Commissioners  under  the  regulations  of 
the  10th  of  April,  1793.,, 

Now,  that  is  the  most  pertinent  part  of  that  letter,  but 
the  rest  of  the  letter,  I  submit,  is  uncontradicted  evidence 
to  the  effect  that  the  Commissioners  in  carrying  out  the 
agreements  that  were  made  between  the  original  propri¬ 
etors  and  the  United  States  Government  carried  out  those 
agreements  by  fixing  these  dividing  lines  due  east  to  the 
channel 

MR.  MAGEE :  That  was  repudiated  in  the  Morris  case. 

MR.  PARTRIDGE:  No,  it  was  not  repudiated  in  the 
Morris  case. 

The  fact  that  that  letter  was  quoted  in  the  dissenting 
opinion  I  submit — rather,  in  the  majority  opinion,  is  not 
significant,  because  the  majority  opinion  simply  held  that 
on  the  Potomac  side  Water  Street  cut  off  the  lot  owners, 
whereas  the  Belt  case  distinguishes  the  Morris  case  and 
says  that  the  lines  laid  out  on  Water  Street  cut  off  the 
lot  owners. 

The  fact  that  the  dissenting  Judges  quoted  that 
637  does  not  make  it  less  in  force  as  a  document  ad- 
•  mitted  in  evidence,  and  the  document  should  be 
considered  in  evidence  because  of  the  fact  that  it  is  a 
fact  rather  than  an  opinion  of  law  as  to  whether  it  was 
admissible,  and  it  should  be  considered  in  evidence. 

I  just  feel  so  strongly  that  our  evidence  does  show  that 
those  lines  run  east  to  the  channel  that  I  have  taken  this 
additional  time  to  ask  your  Honor  to  reconsider  it. 

THE  COURT :  Well,  I  have  considered  what  you  said, 
but  I  am  still  of  the  same  opinion,  Mr.  Partridge. 

As  I  said:  I  probably  am  wrong,  but  I  have  to  deride 
the  case  one  way  or  another. 

•  •  •  • 
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PUfs.  Exhibit  No,  1 

November  12,  1946. 

Golf  Oil  Corporation, 

1724  South  Capitol  Street, 

Washington,  !).  C. 

Gentlemen: 

As  owner  of  lots  6,  7  &  8,  Square  E.  of  664,  it  has  come 
to  my  attention  that  yon  are  driving  piles  into  the  bed 
of  the  Anacostia  River  which  obstruct  the  access  to  my 
property  and  are  violating  my  rights  of  ownership  of 
said  lots  and  my  riparian  rights  in  connection  with  the 
ownership  of  that  property. 

Please  remove  immediately  the  piles  which  violate  my 
rights  and  desist  from  any  farther  actions  which  do  so. 

Very  truly  yours, 

Lottie  May  Martin 
By  /s/  Daniel  Partridge  HI 
Her  Attorney. 

•  •  •  • 

Piled  Mar  9 1951  Harry  M.  Hall,  Clerk 

PUfs,  Exhibit  No,  2 

November  12,  1946. 

Standard  Oil  Company, 

261  Constitution  Avenue,  N.  W., 

Washington,  D.  C. 

Gentlemen: 

As  owner  of  lots  6,  7  &  8,  Square  E.  of  664,  it  has 
come  to  my  attention  that  you  are  driving  piles  into  the 
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bed  of  the  Anacostia  River  which  obstruct  the  access  to 
my  property  and  are  violating  my  rights  of  ownership 
of  said  lots  and  my  riparian  rights  in  connection  with 
the  ownership  of  that  property. 

Please  remove  immediately  the  piles  which  violate  my 
rights  and  desist  from  any  further  actions  which  do  so. 

Very  truly  yours, 

Lottie  May  Martin 
By  /s/  Daniel  Partridge  HE 
Her  Attorney. 

•  •  •  • 

Filed  Mar  9  1951  Harry  M.  Hull,  Clerk 
Pltfs.  Exhibit  No,  3 
December  27,  1946. 

District  Engineer, 

U.  S.  Engineer  Office, 

1st  &  Douglas  Sts.,  N.  W., 

Washington-25,  D.  C. 

RE:  800.6  Hillson,  W.  M.,  Co., 
(Anacostia  River,  D.  C.)  NAWVG 

Dear  Sir: 

We  are  attorneys  for  Mr.  James  Martin,  the  owner  of 
Lot  3,  Square  E.  of  664,  and  Mrs.  Lottie  May  Martin, 
the  owner  of  Lots  1,  2,  6,  7  &  8,  Square  E.  of  664.  As 
such,  your  letter  of  December  23,  1946,  addressed  to  Mr. 
James  Martin  regarding  an  application  to  dredge  in  the 
Anacostia  River  near  the  foot  of  S  Street,  S.  W.,  has 
been  referred  to  us. 

Our  clients  have  objections  from  a  navigation  stand¬ 
point  to  the  proposed  work.  These  objections  indude  the 
following: — 
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L  The  dredging  work  indicated  on  the  map  is  ap¬ 
parently  to  facilitate  the  use  of  the  wharf  shown  on  that 
map  as  extending  from  the  property  of  the  Gulf  Befitting 
Company,  across  in  front  of  S  Street  and  in  front  of 
the  wharf  owned  by  Mrs.  Lottie  May  Martin.  The  ap¬ 
parent  purpose  of  the  dredging  is  to  enable  vessels  of 
a  draft  to  14  ft.  to  come  between  Mrs.  Martin’s  wharf 
and  the  Gulf  Company’s  wharf  and  navigate  on  the  in¬ 
side  of  the  Gulf  Company’s  wharf.  This  would  seri¬ 
ously  interfere  "with  the  use  of  Mrs.  Martin’s  wharf. 

2.  The  dredging  in  question  is  inside  of  the  pierhead 
line  established  by  the  War  Department  The  owners  of 
Lots  1  to  8,  Square  E.  of  664,  are  entitled  to  build  wharves 
or  piers  from  the  bulkhead  line  to  the  pierhead  line.  The 
dredging  interferes  with  their  right  of  access  to  the  chan¬ 
nel  of  the  Biver  and  makes  it  more  difficult  and  more 
costly  to  extend  the  existing  wharf  to  the  pierhead  line 
and  to  build  other  wharves  or  piers  from  the  bulkhead 
line  to  the  pierhead  line. 

3.  The  existing  wharf  of  the  Gulf  Befining  Company 
unlawfully  obstructs  the  rights  of  our  clients  to  the  use 
of  their  real  estate  and,  as  an  abutting  owner  to  S  Street, 
to  the  use  of  S  Street  We  respectfully  urge  that  our 
clients’  riparian  rights  include  the  right  of  access  to  the 
channel  of  the  Biver  and  the  right  to  use,  jointly  with 
other  members  of  the  public,  the  area  in  front  of  S  Street 
to  the  channel  for  navigational  purposes. 

Sincerely  yours, 


Daniel  Partridge,  m, 


Milton  D.  Campbell, 

Attorneys  for  Mr.  James 
Martin  and  Mrs.  Lottie 
May  Martin. 
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•  •  •  • 
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PUfs.  Exhibit  No.  4 

23  December  1946 

800.6  Hillson,  W.  M.,  Co. 

(Auacostia  River,  D.  C.)  NAWVG 
Mr.  James  Martin 
3401 R  Street,  N.  W. 

Washington,  D.  C. 

Gentlemen: 

An  application  has  been  received  from  the  W.  M.  Hill- 
son  Company  of  Alexandria,  Virginia,  for  a  permit  to 
dredge  in  the  Anacostia  River  near  the  Foot  of  S  Street, 
S.  W.,  Washington,  D.  C.,  and  deposit  the  material  at 
Daingerfield  Island  in  accordance  with  the  attached  plans. 

Yon  are  requested  to  state  if  you  have  any  objections 
from  a  navigation  standpoint  to  the  proposed  work. 

If  no  reply  is  received  by  30  December  1946,  it  will  be 
considered  that  you  have  no  objections  to  offer. 

FOR  THE  DISTRICT  ENGINEER: 

Very  truly  yours, 

/s/  Byron  Bird 
BYRON  BIRD 
Chief,  Engineering  Division 
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Refining  Co 
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Pltfs.  Exhibit  No.  5 

RECORDS  OF  THE  OFFICE  OF  PUBLIC  BUILDINGS 

AND  GROUNDS 

Proceedings  of  the  Commissioners  of 
Public  Buildings  and  Grounds,  Volume  1. 

•  •  •  • 

22d  June  1793  Continued 

•  •  •  • 

Mr.  Dermott  was  directed  to  make  out  three  plats  of 
each  square  to  be  hereafter  divided-^  One  for  the  Clk  of 
the  District,  another  for  the  Comm.  Office  &  the  third  for 
the  proprietor. 

•  •  •  • 

June  26th  1794 

•  •  •  • 

The  Commissioners  in  pursuance  of  and  according  to 
22d  to  28th  June  1794. 

the  Act  of  Assembly  of  the  State  of  Maryland  entitled  a 
further  supplement  to  the  Act  concerning  the  Territory  of 
Columbia  and  City  of  Washington.  On  the  30th  day  of 
January  1794  did  appoint  the  20th  Day  of  March  then  next 
following  for  the  allotment  and  assignment  of  one  half 
of  the  Quantity  of  each  Lot  of  Ground  in  Carrollsburgh 
and  Hamburgh  and  that  notice  thereof  was  published  in 
the  several  Newspapers  required' by  the  said  Act  for  at 
least  three  weeks,  that  they  did  meet  and  proceed  to  the 
allotment  and  assignment  of  Ground  within  the  said  City 
on  the  said  20th  Day  of  March  1794,  and  there  did  proceed 
at  convenient  times  of  their  meeting  ’tiQ  the  whole  was  On- 


ished,  no  proprietor  of  any  Lot  having  objected  in  person 
or  by  writing.  And  Certificates  of  this  date  of  the  said 
allotment  and  assignment,  was  signed  by  the  said  Com¬ 
missioners,  to  be  recorded  in  the  Office  for  recording 
Deeds  &c. — 
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Thomas  Johnson  David  Stuart  Daniel  Carroll  Commis¬ 
sioners  set  out  and  Assigned  in  this  Square  East  of  Square 
numbered  Six  Hundred  and  Sixty  Four  in  the  City  of 
Washington  Lot  numbered  one  as  part  compensation  for 
Lot  numbered  nineteen  in  C&rrollsburgh  Lot  numbered 
Two  as  part  compensation  for  Lot  numbered  Twenty  Five 
in  Carrollsburgh  Lot  numbered  Three  as  part  Compen¬ 
sation  for  Lot  numbered  Twenty  in  Carrollsburgh  Lot 
numbered  Six  as  part  Compensation  for  Lot  numbered 
Twenty  One  in  Carrollsburgh  Lot  numbered  Seven  as  part 
Compensation  for  Lot  numbered  Twenty  Three  in  Car¬ 
rollsburgh  Lot  numbered  Eight  as  part  Compensation  for 
Lot  numbered  Twenty  Two  in  Carrollsburgh  and  Lots 
numbered  four  and  Five  remain  Subject  to  be  sold  agree¬ 
ably  to  the  Deeds  in  Trust  concerning  Lands  in  the  Said 
City  as  appears  from  the  Original  Plans  and  proceedings 
in  the  Commissioners  office  Dated  the  Twenty  Sixth  Day 
of  June  One  Thousand  Seven  Hundred  and  Ninety  Four 

Aug*  28“*  1799 
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Pltfs.  Exhibit  No.  21 

GENERAL  SERVICES  ADMINISTRATION 
National  Archives  and  Records  Service 
Washington  25,  D.  C. 

RECORDS  OF  THE  OFFICE  OF  PUBLIC  BUILDINGS 

AND  GROUNDS. 

Letters  Received.  Volume  15.  February  28,  1799, 
Explanations  by  James  R.  Dermott 
1568.  (P.  B.  &G.)  1799. 

Washington,  D.  C. 

28th  Feb.  1799.  ‘ 

Dermott  James  R. 

City  Surveyor 

Answers  and  Explanations,  relation  to  His  New  Plan  of 
the  City.  Additional  Squares  &c. 

•  •  •  • 

Quest.  2 — What  are  the  essential  alterations,  or  changes, 
made  before  your  plan  was  made,  and  wherein  does  your 
plan  differ  from  EllicotUs — Enumerate  the  differences  and 
as  far  as  you  know,  their  causes. 

I  understand  by  Ellicott’s  plan,  the  printed  as  was  all 
the  alterations,  and  changes  (except  a  few  blank  squares, 
were  made  by  the  Ellicott’s,  Truman,  Balston  &  N.  King, 
before  my  plan  was  made.  My  plan  was  made,  for  the 
purpose  of  connecting  the  Channel  of  the  Potomak,  and 
Eastern  Branch,  with  the  squares  in  the  City,  it  was  made 
from  official  documents,  returned  from  the  surveyors  in 
the  field,  agreeably  to  regulations  made  by  the  Commis¬ 
sioners,  at  April  meeting  1793.  These  returns  are  still  in 
your  office,  and  can  still  testify  my  assertion.  The  essen- 
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dal  alterations  made  by  Ellicott,  not  already  enumerated 
on  the  blank  squares  returned  by  him  (and  some  by  others, 
the  Catalogue  of  which,  are  in  answer  to  the  5th  Questn). 
The  alteration  of  that  prong  of  the  Canal,  from  Square  595 
to  Square  West  of  606.  This  alteration  was  occasioned 
by  that  part  as  designed  on  the  printed  plan,  running  upon 
too  high  ground;  another  reason  is,  that  by  running  it 
lower  down,  it  would  serve  as  a  boundary  in  that  part, 
between  Notley  Young,  and  Carrollsburgh,  a  town  for¬ 
merly  laid  out  to  Saint  James  Creek;  also  with  part  of 
Mr.  Carrolls  property  after  leaving  Carrollsburgh. 
Changing  the  small  Canal  and  Marker  Squares  on  5th 
Street  east,  near  the  Eastern  Branch,  to  run  in  6th  Street, 
this  was  occasioned  by  that  Canal  not  running  according 
to  the  original  design,  in  the  deepest  water  in  the  Cove, 
there  formed  by  nature.  Making  two  squares  of  Square 
744,  by  running  an  alley  through  it,  calling  one  744,  and 
the  other  South  of  744.  This  was  caused  by  the  north 
boundary  line  of  Carrollsburgh  crossing  that  square.  My 
dividing  of  the  same  Square  744  was  considered  within 
Mr.  Carrolls  lines;  and  was  divided  as  such,  and  South 
of  744  within  the  limits  of  Carrolsburgh.  In  dividing 
Square  708,  into  two  squares,  and  sloping  half  street  east 
in  Georgia  Avenue.  This  was  done,  in  order  to  compen¬ 
sate  original  proprietors  of  Lots  in  Carrollsburgh,  with 
lots  in  the  plan  of  the  City,  upon  the  principles  established 
by  Law;  and  as  near  the  original  situation  as  could  be. 
In  running  a  water  street  on  the  south  east  of  Carrolls¬ 
burgh,  on  the  Bank,  and  establishing  the  right  of  wharfing 
to  be  governed  by  the  parallel,  or  east  and  west,  streets  to 
the  Channel  this  latter  part  is  not  considered  as  a  difference, 
but  an  establishment  of  right,  to  regulate  the  privilege  by, 
at  all  times.  This  was  done  in  order  to  accommodate  the 
original  proprietor  of  lots  in  that  town,  already  established 
by  Law.  Without  this  there  was  no  mode  known  at  the 
time,  to  do  it  Similiar  regulations  had  taken  place 

through  the  rest  of  the  City,  of  which  the  returns  of  the 
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surveyors  in  the  Office  can  testify.  The  whole  of  this  met 
the  approbation  of  the  Commissioners,  under  the  Regula¬ 
tions  of  the  10th  of  April,  1793. 

•  •  •  • . 

There  is  another  Circumstance  which  may  be  added  to 
the  above,  Mr.  Barry  was  interested  in  some  of  the  ad¬ 
joining  property,  but  was  not  present  when  the  change  in 
the  Canal  was  solicited,  but  Mr.  Law  became  responsible 
for  his  acquiescence.  In  consequence  of  which  Mr.  Barry 
agreed  and  redivided  Square  771  much  to  the  interest  of 
that  part  of  the  City. 

•  •  •  • 

Quest  6  Are  not  the  soundings  of  the  river  and  East¬ 
ern  branch  found  to  be  inaccurate  and  variant  from  the 
truth.  Consequently  different  from  what  they  appear  on 
your  plant 

Answr.  In  some  instances  they  are — particularly  op¬ 
posite  Square  1106,  where  the  water  is  marked  only  18 
feet,  when  there  is  24  feet  in  the  Channel — and  in  the 
Cross  Channel  below  Masons  Island,  it  is  marked  12 
feet,  and  the  deepest  water  I  could  find,  was  only  11  feet, 
but  this  latter  place  is  filling  up  very  fast,  which  might 
cause  the  difference.  In  some  other  places  they  are  a 
little  variant,  this  may  also  be  occasioned  by  the  filling  up 
of  the  Channel,  as  some  parts  is  doing  very  fast,  acknowl¬ 
edged  by  all  those  who  try  it,  that  the  Western  Channel 
between  Masons  Island  and  the  Virga.  Shore,  and  some¬ 
thing  lower  Down,  is  now  fast  filling.  How  the  soundings 
before  my  time  was  taken,  I  know  not,  but  mine  was  taken 
at  different  times  of  tide,  and  carefully  reduced  to  low 
water.  My  lead  line  was  but  the  length  of  the  lead  and 
standard,  whereas  sea  lead  lines  are  generally  two  feet 
and  standard.  Now  if  the  soundings  taken  before  my  time, 
has  been  taken  with  the  latter  kind  of  lead  line;  and  not 
proper  care  taken  to  reduce  the  soundings  to  low  water  it 
would  cause  a  material  difference— but  to  judge  of  this 


is  not  in  my  power.  All  I  can  say  is,  that  my  best  en¬ 
deavours  were  used  to  arrive  at  the  truth,  and  I  am  con¬ 
fident  upon  examination  that  my  soundings  will  be  found 
to  be  accurate. 

Quest.  7  What  portion  of  the  public  water  Squares,  or 
Lots,  on  navigable  water,  were  sold  before  the  1st  of 
January  1798. 

Answr.  •  •  •  What  fell  to  the  public  after  satisfying 
original  proprietors  of  Lots  in  Carrollsburgh,  from  Square 
611,  round  to  Square  705,  both  inclusive.  *  *  *  All  this  was 
disposed  of  to  different  persons.  This  property  disposed 
of,  I  consider  to  be  about  one  half  of  the  public  water 
squares  in  the  City  of  Washington,  as  to  quantity  and 
quality. 

•  •  •  • 

Questn.  8  Were  any  difficulties  ever  suggested,  as  to 
the  direction  of  the  wharves  or  rights  of  purchasers,  untill 
the  time  of  Nichs.  King? 

Answr.  None  that  I  know  of,  after  the  first  arrange¬ 
ments  had  taken  place  in  1793,  respecting  Carrollsburgh, 
Hamburgh  and  other  parts  of  the  City.  Sometimes  pur¬ 
chasers  o£=#uter  property,  could  not  at  the  first  view,  un¬ 
derstand  their  priviledges;  but  when  explained  to  them, 
were  generally  satisfied,  and  I  know  of  no  one  closing  a 
bargain,  until  folly  convinced  of  their  rights  of  wharf¬ 
age. 

Questn.  9  Do  you  know  any  instance,  when  the  right 
of  wharfage  in  the  City  has  been  so  claimed,  or  exercised, 
as  to  raise  a  dispute,  or  is  likely  so  to  do? 

Answr.  None  from  my  own  knowledge,  or  any  docu¬ 
ment  wherein  I  could  place  any  confidence.  The  Commis¬ 
sioners  in  1793  when  dividing  Carrollsburgh  &  Hamburgh, 
had  the  subject  of  wharfing  under  consideration.-  There 
were  only  two  places  where  any  difficulty  could  arise 
against  which  every  precaution  was  taken.  The  one  place 
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was  Square  South,  of  744.  In  compensating  for  what  was 
termed  water  property  of  Carrollsburgh  which  lay  on  that 
ground,  there  were  some  Lots  laid  out  on  that  Square  to 
satisfy  claimants.  Upon  an  investigation  of  the  business, 
it  was  found  that,  that  Square  must  bind  on  Canal  Street 
to  the  east,  and  not  the  Channel,  and  that  it  should  have 
no  priviledges  south,  therefore  the  new  locations  of  water 
property  made  in  it  were  withdrawn  (except  one)  and 
placed  in  Square  705,  in  a  much  more  advantageous  situa¬ 
tion,  than  could  be  expected  from  the  original  location — to 
this  the  original  proprietors  acquiesced.  The  Commission¬ 
ers  at  this  time  considered  Square  South  of  744,  not  as 
water  property  &  had  agreed  to  dispose  of  the  part  which 
fell  to  them,  as  properly  not  having  water  priviledge,  and 
bounded  on  the  south  by  South  0  Street,  and  on  the  east 
by  Canal  Street,  by  this  they  considered  themselves  dear 
of  any  difficulties  with  respect  to  its  having  water  privi- 
ledge.  The  lots  located  in  Square  705  had  as  good  a  privi- 
ledge  as  they  could  enjoy  under  the  old  location.  The 
Canal  in  this  part  was  considered  as  the  dividing  line, 
whereby  the  priviledges  of  Carrolsburgh  were  to  extend; 
to  the  eastward  of  that,  to  Square  1131  was  to  be  gov¬ 
erned  by  the  meridional  streets.  The  Carrollsburgh  prop¬ 
erty  on  the  south  east  part  thereof  by  the  parallel  streets, 
as  may  be  seen  by  the  returns  of  the  squares  binding  on 
then. 

•  •  •  • 

I  hope  I  may  live  to  throw  in  my  mite  towards  Justice 
and  Harmony  in  this  place. 

/s/  James  Dermott 

February  28th,  1799 

P.  S.  The  25th  of  next  month  will  compleat  seven  years 
I  have  been  active  in  the  business  of  Laying  of  Lots  &c  in 
the  City  of  Washington.  This  time  through  the  different 
stages  has  given  me  an  opportunity  of  knowing  the  princi¬ 
pal  occurrences  &  changes  in  the  business. 


Washington  17th  March  1796. 

372.  Sir, 

We  are  informed  by  Mr.  White  in  his  Letter  by  last 
nights  mail  that  yon  wish  to  be  informed  of  the  operations 
in  the  City  during  the  present  winter.  We  now  with  pleas¬ 
ure  communicate  a  general  outline  of  our  proceedings: 
and  if  it  be  your  wish  will  direct  a  more  foil  detail  with 
Abstracts  from  the  minutes,  contracts  and  other  necessary 
papers  to  be  made  out  and  forwarded  as  soon  as  possible. 


GENERAL  SERVICES  ADMINISTRATION 
National  Archives  and  Records  Service 
Washington  25,  D.  C. 

RECORDS  OF  THE  OFFICE  OF  PUBLIC  BUILDINGS 

AND  GROUNDS. 

Letters  Sent.  Volume  3. 


The  Surveyors  when  the  weather  would  permit  have 
been  engaged  in  Levelling  the  City  and  taking  the  Sound¬ 
ings  of  the  river:  *  *  *  Dezmott  has  been  engaged,  when 
not  on  the  river,  in  dividing  Squares,  and  making  copies 
of  those  already  divided  to  be  delivered  to  the  proprietors. 


We  have  the  honor  to  be  with  sentiments  of  perfect 
respect  &  regard. 


Your  most  Obt  Servts. 

/s/  Gusts  Scott 
/s/  William  Thornton 


President  of  the  United  States 
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No.  312 

UNITED  STATES  OF  AMERICA 


[SEAL] 


General  Services  Administration 
The  National  Archives 


To  all  to  whom  these  presents  shall  come,  Greeting: 

I  Certify  That  the  annexed  copy,  or  each  of  the  speci¬ 
fied  number  of  annexed  copies,  of  each  document  listed 
below  is  a  true  copy  of  a  document  in  the  official  custody 
of  the  Archivist  of  the  United  States. 


Records  of  the  Office  of  Public  Buildings  and  Grounds 

Office  of  the  Chief  of  Engineers,  War  Department, 
Documents  from  File  441,  as  follows: 

441-,  441-3,  441-13,  441-20,  441-22,  441-31,  and  441-32. 

In  testimony  whereof,  I,  WAYNE  C.  GROVER,  Archi¬ 
vist  of  the  United  States,  have  hereunto  caused  the  Seal 
of  the  National  Archives  to  be  affixed  and  my  name  sub¬ 
scribed  by  the  Chief  Archivist  of  the  Natural  Resources 
Records  Branch  of  the  National  Archives,  in  the  District 
of  Columbia,  this  18th  day  of  December  1950. 

/s/  Wayne  C.  Grover 

Archivist  of  the  United  States 

By  /s/  Oliver  W.  Holmes 

(SEAL) 
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Received  July  6  1894 

City,  July  6/99. 

Henry  B.  Looker 
Surveyor  Dist  of  CoL 

•  •  •  • 

Received  July  13  1899. 

Office  of  Public  Buildings  and  Grounds 

Copy  of  letter  of  Henry  B.  Looker,  Surveyor  of  the 
Dist.  of  Columbia,  Jany.  22,  1898,  to  tie  Engineer  Com¬ 
missioner  of  D.  C.,  thro’  Capt.  Edw.  Burr,  reL  to  certain 
original  docs,  in  Office  of  Surveyor  of  D.  C.  which  would 
seem  to  properly  belong  to  Office  Public  Buildings  & 
Grounds. 

1st  indorsement. 

Office  Chief  of  Engineers, 

TJ.  S.  Army. 

July  12,  1899. 

Respectfully  referred  to  Col.  T.  A.  Bingham,  U.  S.  A., 
in  charge  of  Public  Buildings  and  Grounds,  for  report  on 
or  before  November  15, 1899. 

By  command  of  Brig.  Gen.  Wilson: 

JAS.  S.  LUSK, 

Major,  Corps  of  Engineers. 

31816 

SURVEYOR’S  OFFICE. 

Washington,  D.  C.,  January  22, 1898. 

The  Hon.  Engineer  Commissioner,  D.  C. 

(Through  Capt  Edw.  Burr) 

Sir: — 

I  have  the  honor  to  acknowledge  receipt  of  your  letter 
of  Dec.  20th,  1897,  referring  to  me,  for  full  report,  ex¬ 
tracts  from  the  annual  report  of  the  Chief  of  Engineers, 


TT.  S.  A.  (part  7,  1895,  page  4150)  in  which  he  states  that 
there  are  on  file  in  the  office  of  Surveyor  of  the  District 
of  Columbia  certain  original  documents  which  would  seem 
to  properly  belong  to  the  office  of  the  Officer  in  charge 
of  Public  Buildings  and  Grounds,  and  suggests  that  “Con¬ 
gressional  action  should  be  taken  “to  decide  under  whose 
control  they  shall  continue,  and  to  require  that  all  rec¬ 
ords  of  the  original  Commissioners  shall  be  turned  ovrr 
to  the  Chief  of  Engineers  of  the  Army,  who,  by  the  terms 
of  the  Act  of  March  2,  1867  became  the  legal  successor 
of  the  first  Commissioners”. 

As  to  this,  1  would  say  that  Congressional  action  has 
already  been  taken,  making  the  Surveyor  the  legal  cus¬ 
todian  of  the  records  now  in  this  office  and  also,  in  my 
opinion,  of  many  of  the  early  records  of  the  laying  out 
of  the  City,  which  are,  at  the  present  time,  under  con¬ 
trol  of  the  Chief  of  Engineers,  U.  S.  A.,  at  the  War  De¬ 
partment. 

The  records  under  consideration  consist  of,— 

(In  the  War  Department) 

Maps,  plats  and  other  documents  showing  street  lines 
in  the  city  of  Washington;  the  boundaries  and  dimensions 
of  the  squares  and  lots,  and  the  division  of  lands  made 
by  the  Commissioners  between  the  United  States  and  the 
original  proprietors,  when  the  Federal  City  was  first 
laid  out 

(In  the  Surveyor’s  Office) 

Four  bound  volumes  of  copies  of  original  plate  of 
squares  and  lots  (the  originals  being  at  the  War  De¬ 
partment)  the  original  note  book  containing  record  >f 
soundings  taken  for  the  Dermott  map,  and  probably  other 
data,  which  the  indexing  now  in  progress  may  discover. 

That  many  of  the  records  at  the  War  Department  le¬ 
gally  belong  to  the  Surveyor’s  office,  is  in  my  judgment, 


dearly  shown  by  the  following  brief  consideration  of  the 
Acts  of  Congress  bearing  upon  the  subject 

•  •  •  • 

The  Act  of  Congress  approved  January  12, 1809  (U.  S. 
Stats  2  p.  511)  prescribes  the  duties  of  the  Surveyor  of 
the  city  of  Washington  and  proceeds  as  follows: 

“Sec.  7.  That  all  records  of  the  division  of  Squares 
and  lots  heretofore  made  between  the  public  and  original 
proprietors,  or  which  are  authorized  by  this  Act,  shall  be 
kept  in  the  office  of  the  Surveyor  of  the  city  of  Washing¬ 
ton,  and  all  transcripts  therefrom,  certified  by  him,  shall 
be  evidence  equally  valid  with  the  certified  transcripts 
from  the  keeper  of  the  office  for  recording  deeds  for  the 
conveyance  of  land  in  the  county  of  Washington.” 

•  •  •  • 

The  Chief  of  Engineers  in  his  report  of  1895  (p  4150) 
referring  to  this  Act  of  March  2,  1867,  says  he  “thereby 
became  the  lawful  successor  of  the  original  Commissioners 
appointed  by  President  Washington  in  1791  and  the  cus¬ 
todian  of  the  original  records.”  In  this  conclusion  I  can¬ 
not  concur,  so  far  as  relates  to  the  records  of  division  of 
lands  in  the  city  of  Washington  and  the  maps  and  plats 
relating  thereto,  because,  as  has  been  shown  above,  those 
maps,  plats  and  records  had  been  diverted  from  the  office 
of  the  Superintendent  by  the  Act  of  1809. 

•  •  •  • 

Nicholas  King,  who  had  long  been  a  Surveyor  under 
the  Commissioners  and  the  Superintendent,  was  the  first 
person  appointed  “Surveyor  of  the  City  of  Washington” 
and  his  signatures  in  Record  Book  “NJC”  also  in  Book  1 
of  Division  of  Squares,  (records  of  this  office)  show  dearly 
that  he  signed  as  such  from  August  1809  until  July  1811. 
He  was  succeeded  by  his  son  Robert  King,  who  signs  . as 
the  Surveyor  of  the  City  of  Washington  until  December 
10,1812. 
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56TH  CONGRESS, 

1st  Session. 

S.  2725. 

i 

IN  THE  SENATE  OF  THE  UNITED  STATES. 

January  29,  1900. 

Mr.  McMillan  introduced  the  following  bill;  which  was 
read  twice  and  referred  to  the  Committee  on  the 
District  of  Columbia. 

A  BILL 

To  transfer  certain  old  records  of  the  city  of  Washington 
from  the  custody  of  the  Chief  of  Engineers,  United 
States  Army,  to  that  of  the  surveyor  of  the  city  of 
Washington,  District  of  Columbia. 

Be  it  enacted  by  the  Senate  and  House  of  Representa¬ 
tives  of  the  United  States  of  America  in  Congress  assem¬ 
bled,  That  the  Chief  of  Engineers  of  the  United  States 
Army  be,  and  he  is  hereby,  directed  to  transfer  to  the 
office  of  the  surveyor  of  the  city  of  Washington,  District 
of  Columbia,  all  records,  plate,  maps,  surveys,  books, 
agreements,  papers,  and  other  data  now  in  the  office  of 
said  Chief  of  Engineers  relating  to  the  lands,  streets, 
squares,  and  lots  in  the  city  of  Washington,  District  of 
Columbia,  and  to  the  division  of  said  lands,  squares,  and 
lots  between  the  United  States  and  the  original  proprietors 
of  the  lands  in  said  city. 

•  •  •  • 

REPORT  ON  SENATE  2725  56/1 
MARCH  6,  1900 

•  •  •  • 

We  next  come  to  that  point  in  this  history  where  the 
municipal  or  purely  local  so  called  ‘‘city  surveyor”  first 
puts  in  an  appearance  and  let  it  not  be  forgotten  that 


there  was  already  in  existence,  since  1790,  the  regular 
TJ.  S.  City  Surveyor,  under  the  Superintendent  for  the 
General  Government  which  official  or  his  legal  successors 
exists  today  by  authority  of  Congress  as  will  appear  in 
the  sequel. 

In  1815  the  city  corporation  felt  the  need  of  a  local 
surveyor  for  purely  local  work  on  private  property.  Benj. 
H.  Latrobe  was  appointed  Sept  5,  1815,  as  the  first  mu¬ 
nicipal  “city  surveyor”. 


This  is  the  third  step  in  the  succession  from  the  origi¬ 
nal  commissioners  of  1790  to  the  Chief  of  Engineers  at 
present;  and  here  it  is  to  be  noted  that  the  original  com¬ 
missioners  of  1790  had  charge  of  every  thing,  surveys, 
sales,  laying  out  streets,  erecting  buildings,  &e,  and.  trans¬ 
ferred  all  this  work  to  the  Superintendent 


1.  In  view  of  the  preceding,  it  is  dear  that  now  for 
one  hundred  and  ten  years  Congress  has  carefully  kept  in 
the  custody  of  the  general  government  all  the  records  of 
the  National  Capital  except  those  pertaining  to  purely 
private  land.  Congress  has  remembered  that  this  is  the 
capital  city  of  the  whole  nation  and  has  for  over  a  hun¬ 
dred  years  carefully  kept  the  policy  of  its  growth  within 
its  own  hands,  jealously  preventing  purely  local  interests 
from  getting  control  of  the  nation’s  city. 

2.  The  transfer  of  records  proposed  by  this  Bill  would 
seriously  endanger  the  interests  of  the  United  States  by 
depriving  them  of  the  records  on  which  rest  the  titles  of 
the  United  States  to  its  various  properties  in  the  city  of 
Washington,  including  the  very  streets.  It  would  be  like 
depriving  an  owner  of  property  of  his  deed  and  other 
evidences  of  title  thereto  and  surely  the  United  States 
ought  to  be  able  to  preserve  its  own  proofs  of  possession. 


Had  these  records  not  been  kept  in  the  possession  of 
the  general  government  it  is  not  impossible  the  United 
States  would  have  been  unable  to  prove  its  title  in  the 
great  Potomac  flats  case  recently  decided  by  the  Supreme 
Court  in  its  favor. 

3.  Nor,  is  such  a  transfer  at  all  needed  by  circum¬ 
stances.  For  one  copy  of  the  original  division  of  squares 
is  or  should  be  in  the  possession  of  the  local  surveyor 
(see  page  5  this  report).  Errors  which  have  from  time 
to  time  been  claimed  in  them  cannot  be  corrected  from 
any  of  the  other  originals  because  they  are  identical  and, 
as  a  matter  of  fact,  it  has  turned  out  in  the  part  that  a 
few  of  the  squares  which  it  was  sought  to  correct,  had  no 
existence;  and  others  had  never  been  divided,  for  which 
very  sufficient  reason  they  had  never  been  recorded.  More¬ 
over,  these  U.  S.  records  have  been  and  are  still  easily 
accessible  to  all  proper  examination  for  legitimate  busi¬ 
ness  although  not  to  parties  whose  wish  to  examine  them 
is  not  altogether  legitimate,  which  class  is  not  a  stranger 
to  the  custodian  of  these  records. 

4.  Again,  the  custody  of  these  records  for  the  United 
States  by  the  Chief  of  Engineers  of  the  army  is  a  great 
protection  to  the  interests  of  private  land  owners  as  well; 
because  records  so  kept  by  the  general  government  are  a 
check  against  the  possibility  of  fraud  in  the  land  records 
of  the  city  of  Washington  and  District  of  Columbia — at¬ 
tempts  at  which  are  not  unknown  in  the  past;  and,  as 
shown  above,  all  the  records  needed  for  ordinary  daily 
use  are  now  available  for  the  general  public  in  the  office 
of  the  local  surveyor. 

5.  The  transfer  proposed  by  the  Bill  would  endanger 
the  safety  of  the  records  themselves  which  can  never  be 
replaced.  They  are  stored  by  themselves  in  a  separate 
room  of  the  War  Department,  one  of  the  safest  buildings 
in  the  world  against  Are  or  theft;  and  when  the  room  is 
open  there  is  always  an  official  present  there. 
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what  is  missing.  Some  of  the  missing  records  have  been 
traced  and  obtained,  others  traced  to  the  collections  of 
Dr.  Toner,  Mr.  Peter  Force  and  the  Oldest  Inhabitants* 
Society;  and  strangest  of  all  some  are  known  to  be  in  the 
possession  of  the  local  city  surveyor,  without  proper  au¬ 
thority.  They  got  there  originally  under  the  careless 
regime  which  formerly  prevailed  as  above  stated  bat  it  is 
not  known  by  what  claim  they  remain  there. 


Particular  attention  is  called  to  the  three  summaries 
appended  hereto. 

/s/  Theo.  A.  Bingham 

Colonel,  U.  S.  Army, 

Major,  Corps  of  Engineers. 

Office  Public  Buildings  &  Grounds, 

Washington,  D.  C.,  March  6, 1900. 


Under  the  Chief  of  Engineers  and  Gen.  Michler,  Capt 
John  Stewart,  C.  K,  was  appointed  (U.  S.  City)  “sur¬ 
veyor”,  Sept  18,  1873,  and  has  so  continued  to  this  day. 


Piled  Jan.  30, 1913 
J.  R.  Young,  Clerk 

In  The  Supreme  Court  of  the  District  of  Columbia 
United  States  of  America,  Plaintiff, 


1.  Joseph  Groen,  2.  John  G.  Hornig,  3.  Arthur  W.  Machen, 
4.  James  Martin,  5.  William  Fischer,  6.  Bichard  A.  Neale, 
and  the  unknown  heirs,  etc.  of  7.  William  Augustine  Wash¬ 
ington,  8.  Armaud  Gouges,  9.  Frances  du  Chemin,  10.  Rob¬ 
ert  Oliver,  and  11.  Mary  E.  Neale,  Defendants. 

Equity  No.  31578 
Docket  69 


BUI  of  Complaint 


To  the  Honorable,  the  Justices  of  the  Supreme  Court  of 
the  District  of  Columbia,  sitting  in  Equity: 

Your  plaintiff,  the  United  States  of  America,  appearing 
by  George  W.  Wickersham  its  Attorney-General,  respect- 
folly  represents: 

L  That  this  suit  is  brought  against  the  hereinafter 
named  defendants  by  the  United  States  of  America  in  its 
own  right  and  by  virtue  of  the  Act  of  the  Congress  of  the 
United  States  entitled  “An  Act  providing  for  the  pro¬ 
tection  of  the  interests  of  the  United  States  in  lands  and 
waters  comprising  any  part  of  the  Potomac  Biver,  the 
Anacostia  Biver  or  Eastern  Branch,  and  Bock  Creek  and 
lands  adjacent  thereto”,  approved  April  27,  1912,  a  copy 
of  which  Act  is  appended  hereto  marked  Exhibit  “A” 


3.  Your  plaintiff  has  been  unable,  after  diligent  search 
and  inquiry,  to  discover  the  identity  and  residences  of  the 


remaining  defendants  hereto,  and  therefore  joins  as  parties 
defendant  hereto  all  the  heirs-at-law,  next  of  kin,  devisees, 
assigns  or  persons  otherwise  claiming  under  or  through 
"William  Augustine  Washington,  Armaud  Gouges,  Francis 
du  Chemin,  Robert  Oliver,  and  Mary  E.  Neale,  and  each 
of  them. 

4.  Your  plaintiff  represents  that  the  land  and  land  un¬ 
der  water  in,  under  and  adjacent  to  the  Anacostia  River 
or  Eastern  Branch,  including  the  shores  and  submerged 
or  partly  submerged  land  as  well  as  the  bed  of  said  water¬ 
way,  and  also  the  upland  immediately  adjacent  thereto, 
including  made  lands,  flats  and  marsh  lands,  to  which  the 
aforesaid  defendants  claim  title  adverse  to  the  United 
States,  are  comprised  within  the  following  boundaries  and 
more  particularly  described  as  follows: 

Beginning  for  the  same  at  the  intersection  of  the  west 
building  line  of  South  Capitol  Street  with  the  north 
1114  building  line  of  S  Street  south,  thence  east  on  the 
northline  of  S  Street  south  prolonged  to  its  intersec¬ 
tion  with  the  line  of  maximum  depth  of  the  Anacostia  River 
or  Eastern  Branch,  thence  southwardly  and  westerly  on 
the  said  line  of  rrmTimnm  depth  to  its  intersection  with  the 
north  line  of  T  Street,  south,  prolonged;  thence  west  on 
the  north  line  of  T  Street  prolonged  to  its  intersection  with 
the  easterly  line  of  Water  Street,  the  said  easterly  line 
of  Water  Street  at  the  point  of  intersection  aforesaid  being 
156.36  feet  east  of  the  east  building  line  of  Half  Street 
west;  thence  with  the  easterly  line  of  Water  Street  north 
19°  35'  36"  east  to  the  intersection  of  the  said  line  of  Water 
Street  with  the  north  building  line  of  S  Street  South; 
thence  east  on  the  said  north  line  of  S  Street  65.81  feet 
to  the  point  of  beginning. 

5.  Your  plaintiff  further  represents  that  by  virtue  of 
the  cession  by  the  State  of  Maryland  of  that  portion  of 
the  District  of  Columbia  which  formerly  lay  in  the  said 
State,  your  plaintiff  became,  ever  has  been,  and  is  now 


seized  in  fee  simple  in  and  of  all  the  land  constituting  the 
bed  of  the  Anacostia  River  within  the  limits  of  the  Dis¬ 
trict  of  Columbia  between  the  high  water  lines  of  the  shores 
of  the  said  River  as  the  same  existed  at  the  date  of  the 
said  cession,  together  with  all  rights  and  appurtenances 
thereto,  and  then  became  and  is  now  vested  with  the  full, 
paramount  and  sovereign  title  thereto,  and  is  in  possession 
thereof. 

That  under  circumstances  within  the  judicial  knowledge 
of  this  Honorable  Court,  the  Federal  City  located  in  the 
District  of  Columbia,  the  permanent  seat  of  the  govern¬ 
ment  of  the  United  States  was  established  Mid  laid 
1115  out  in  accordance  with  plans  which  provided  for  the 
certain  public  streets  known  as  Water  Street,  S 
Street,  south,  T  Street,  south,  and  South  Capitol  Street, 
and  that  by  the  terms  of  certain  deeds  in  trust  forming  a 
part  of  the  transactions  involved  in  the  said  establishment 
and  location  of  the  said  Federal  City,  the  title  to  the  land 
forming  the  locations  of  the  said  Water  Street,  S  Street, 
T  Street,  and  South  Capitol  Street,  and  all  and  every  part 
of  it  then  became,  continuously  has  .been,  and  is  now  vested 
in  the  United  States  in  fee  simple,  and  your  plaintiff  is  in 
possession  of  the  said  land. 

Your  plaintiff  further  shows  that  the  title  to  the  locations 
of  the  said  streets,  acquired  as  aforesaid,  included  as  an 
appurtenance  all  and  every  part  of  the  riparian  rights 
on  the  shore  of  the  Anacostia  River,  within  the  limits  here¬ 
inbefore  set  forth  and  described,  and  that  your  plaintiff 
became  vested  at  the  time  of  the  establishment  of  the 
Federal  City  aforesaid,  with  the  sole  and  full  right  of  the 
use  and  enjoyment  of  the  same,  has  continuously  ever  since 
been  vested  with  the  said  right,  and  is  now  so  vested.  - 

X. .•  v.\  •'r, 

d.  Your  plaintiff,  the  United  States  of  America,  further 
represents  that  it  became  seized  in  fee  simple,  under  the 
circumstances  set  forth  in  the  preceding  paragraph  5,  of 
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all  the  land  and  land  under  water  included  within  the 
limits  hereinbefore  set  forth  and  described,  either  by  ces¬ 
sion  of  the  State  of  Maryland  as  hereinbefore  stated,  or  by 
virtue  of  the  terms  of  die  deeds  in  trust  hereinbefore  re¬ 
ferred  to,  or  by  both  thereof,  and  your  plaintiff  therefore 
shows  to  this  Honorable  Court  that  the  land  and 
1116  land  under  water  hereinbefore  mentioned  and  de¬ 
scribed  are  justly  and  exclusively  the  land  of  your 
plaintiff,  and  that  the  title  thereto  was,  at  the  time  of 
the  location  of  the  Federal  City,  ever  since  has  been,  and 
is  now  vested  in  your  plaintiff  in  fee  simple,  together  with 
all  the  accretions,  appurtenances,  rights,  privileges,  and 
easements  attached  thereto  and  thereunto  pertaining,  and 
your  plaintiff  is  now  in  possession  of  the  same;  and  your 
plaintiff  further  shows  that  it  has  never  parted  with  any 
portion  of  its  said  title. 

6.  Nevertheless,  as  your  plaintiff  represents,  the  de¬ 
fendants  hereto  and  each  of  them  have  asserted,  are  assert¬ 
ing,  and  threaten  to  continue  to  assert  claims  of  right,title, 
and  interest,  in  and  to  the  said  land,  the  full  extent  and 
basis  of  which  are  not  certainly  known  to  your  plaintiff, 
and  plaintiff  cannot  set  them  out  more  specifically  herein 
except  that  your  plaintiff  is  informed,  believes  and  there¬ 
fore  avers  that  the  said  defendants  pretend  that  the  said 
alleged  claims  arise  out  of  a  pretended  construction  of  the 
actions  of  the  original  Commissioners  of  the  City  of  Wash¬ 
ington  and  their  successors  or  some  of  them,  in  assigning 
or  conveying  certain  alleged  rights  within  the  limits  here¬ 
inbefore  set  forth  and  described.  Your  plaintiff  shows  that 
the  officials  aforesaid  took  no  other  action,  if  any  was  taken, 
than  to  assign  or  grant  a  water  privilege  only  within  the 
limits  hereinbefore  set  forth  and  described,  which  said 
privilege,  if  any  such  was  granted,  was  a  mere  license  or 
permission,  revocable  and  personal,  for  the  use  of  water 
front  for  wharfing  or  other  purposes  incident  to  the  use 
of  the  waters  of  the  Anacostia  River,  and  that  the  said 
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license  or  permission,  if  any,  was  and  remained  servient  to 
and  expressly  subject  to  the  exercise  of  rights  under  its 
sovereign  and  paramount  title  by  the  United  States 
1117  of  America. 


Your  plaintiff  further  shows  that  the  title  to  the 
land  hereinbefore  menfioned  and  described  having  vested 
in  the  United  States  of  America  in  fee  by  the  proceedings 
hereinbefore  set  forth,  could  only  be  divested  by  authority 
of  the  Congress  of  the  United  States  by  its  due  and 
proper  Act  Your  plaintiff  shows  that  no  authority  for  the 
alienation  of  the  title  to  the  land  and  land  under  water 
hereinbefore  set  forth  and  described  has  ever  been  given 
by  the  Congress;  that  the  said  land  and  land  under  water 
was  external  to  and  without  the  limits  of  the  authority 
of  the  original  Commissioners  of  the  City  of  Washington 
or  of  their  successors,  to  dispose  of  lots  within  the  said 
city,  and  that  any  action  by  the  said  Commissioners  or 
their  said  successors  purporting  to  assign  or  convey  any 
portion  of  the  said  title  in  fee  or  to  encumber  the  same 
except  by  granting  permits  or  licenses  to  wharf  or  other¬ 
wise  have  access  to  the  waters  of  the  Anacostia  Biver  was 
invalid,  null  and  void,  for  lack  of  power  and  jurisdiction. 


Your  plaintiff  further  shows  that  the  said  license  or  per¬ 
mission,  if  any,  was  incident  to  the  powers  of  the  said 
original  Commissioners  of  the  City  of  Washington  to  regu¬ 
late  wharfmg  and  the  use  of  the  water  front  adjacent  to 
the  City  of  Washington  and  terminated  with  the  termina¬ 
tion  of  said  powers,  and  that  moreover,  said  license  or  per¬ 
mission,  if  any,  was  personal  to  the  grantee  thereof  and  ex¬ 
pired  upon  the  death  of  the  said  grantee. 

Your  plaintiff  therefore  shows  that  the  pretence  of  the 
defendants  hereto  and  each  of  them  to  any  claim  of 
*1118  right,  title  or  interest  in  the  land  and  land  under 
water  hereinbefore  set  forth  and  described,  is  wholly 
baseless  and  unfounded. 
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Your  plaintiff  further  shows  that  the  defendants  hereto, 
in  support  and  in  furtherance  of  their  said  alleged  claims 
of  right,  title  and  interest  deny  the  right  and  title  of  the 
United  States  in  anywise  to  the  land  and  land  under  water 
hereinbefore  mentioned  and  described;  and  assail  your 
plaintiff’s  said  title,  and  are  disputing  and  attempting  to 
disturb  its  quiet  and  peaceable  possession  of  the  land  and 
land  under  water  hereinbefore  mentioned  and  described, 
and  threaten  to  continue  to  do  so,  and  your  plaintiff  is 
compelled  to  seek  the  aid  of  this  Honorable  Court  to  quiet 
its  said  title  and  remove  the  cloud  cast  thereon  by  the 
aforesaid  acts,  claims  and  allegations  of  the  said  de¬ 
fendants. 

WHEREFORE,  Your  plaintiff  prays  that  this  Hon¬ 
orable  Court  may  cite  the  defendants  hereto  and  all  per¬ 
sons,  corporations,  and  others  who  may  have  or  pretend 
to  have  any  right,  title,  claim  or  interest  adverse  to  the 
absolute  and  paramount  title  of  the  United  States  to  the 
land  and  land  under  water  hereinbefore  mentioned  and 
described,  to  appear  before  this  Honorable  Court  and  an¬ 
swer  the  exigencies  of  this  bill  and  to  set  forth  particu¬ 
larly  and  discover  fully,  and  in  every  detail  any  right,  title, 
interest  or  claim,  respectively,  and  the  exact  extent  and 
the  causes  and  origin  thereof,  and  those  under  whom  they 
claim,  which  they  may  pretend  to  have  against  the  abso¬ 
lute  and  paramount  title  of  the  United  States  in  and  to 
the  land  and  land  under  water  hereinbefore  mentioned 
and  described;  and  that  this  Honorable  Court  may 
1119  order  the  proper  notice  with  respect  hereto  as  pre¬ 
scribed  by  Section  2  of  the  Act  approved  April  27, 
1912,  as  hereinbefore  cited,  to  issue  in  due  form. 

2.  That  this  Honorable  Court  will  proceed  to  deter¬ 
mine,  pursuant  to  the  provisions  of  the  said  Act  of  Con¬ 
gress  approved  April  27, 1912,  all  rights  drawn  in  question 
by  this  bill  of  complaint  and  by  the  answers  of  those  cited 
to  appear  as  hereinbefore  prayed,  and  by  this  proceeding. 


3.  That  a  decree  may  be  entered  confirming  the  abso¬ 
lute  and  paramount  title  of  the  United  States  to  the  land 
and  land  under  water  hereinbefore  mentioned  and  de¬ 
scribed,  and  removing  from  the  title  of  the  United  States 
to  the  land  any  cloud  cast  thereon  or  attempted  to  be  cast 
thereon  by  the  claim  of  the  defendants  hereto  or  others, 
and  enjoining  the  defendants  hereto  perpetually  from  as¬ 
serting  any  right,  title,  interest  or  claim  to  the  land  and 
land  under  water  hereinbefore  mentioned  and  describe!, 
and  from  disturbing  or  interfering  in  any  wise  with  the 
quiet  and  peaceable  possession  by  the  plaintiff  of  the  said 
land  and  land  under  water. 

4.  That  the  plaintiff  may  have  such  other  and  farther 

relief  as  to  the  Court  may  seem  meet  and  the  nature  of 
the  case  may  require.  N 

5.  That  the  writ  of  subpoena  may  issue  directed  to 
Joseph  Groen,  John  G.  Hornig,  Arthur  W.  Macfaen,  James 
Martin,  William  Fischer,  and  Bichard  A.  Neale. 

The  defendants  to  this  bill  are  Joseph  Groen,  John  G. 
Hornig,  Arthur  W.  Machen,  James  Martin,  William 
1120  Fischer,  Bichard  A.  Neale,  and  the  unknown  heirs 
at  law,  next  of  kin,  devisees,  assigns  or  persons  oth¬ 
erwise  claiming  under  or  through  William  Augustine 
Washington,  Armaud  Gouges,  Francis  du  Chemin,  Bobert 
Oliver,  and  Mary  £.  Neale. 

GaO.  W.  WlCKEBSHAM 
Attorney  General,  United 
States. 

Clabencb  B.  Wilson 
U.  S.  Attorney,  District  of 
Columbia. 

Stuart  Wakdman 
Special  Assistant  to  the 
Attorney  General. 


Filed  Mar  19  1951  Harry  M.  Hall,  Clerk 

PUffs.  Exhabit  No .  46 

IN  THE  SUPREME  COURT  OF  THE 
DISTRICT  OF  COLUMBIA 

Filed  Feb  28  1913  J.  R.  Yoang,  Clerk 


UNITED  STATES  OF  AMERICA, 


Plaintiff, 


vs. 


JOSEPH  GROEN,  JOHN  G.  HORNIG,  ARTHUR  W. 
MACHEN,  JAMES  MARTIN,  WILLIAM  FIS¬ 
CHER,  RICHARD  A.  NEALE,  and  the  anknown 
heirs,  etc.  of  WILLIAM  AUGUSTINE  WASHING¬ 
TON,  ARMAUD  GOUGES,  FRANCIS  da  CHERIN, 
ROBERT  OLIVER,  and  MARY  E.  NEALE, 

Defendants. 

In  Eqaity  No.  31,578 

The  object  of  the  bill  of  complaint  in  this  case,  which 
is  filed  ander  the  Act  of  Congress  entitled  “An  Act  pro¬ 
viding  for  the  protection  of  the  interests  of  the  United 
States  in  lands  and  waters  comprising  any  part  of  the 
Potomac  River,  the  Anacostia  River  or  Eastern  Branch, 
and  Rock  Creek  and  lands  adjacent  thereto”,  approved 
April  27,  1912,  is  to  establish  and  make  dear  the  title  of 
the  United  States  to  land  or  water  in,  ander  and  adjacent 
to  the  Anacostia  River  or  Eastern  Branch,  indading  the 
shores  and  sabmerged  or  partly  submerged  land  as  well 
as  the  bed  of  said  waterway,  indading  made  land,  flats 
and  marsh  lands,  which  land  and  water  in  the  bill  itself  is 
described  as  being  included  within  the  following  botm- 
/daries: 


Beginning  for  the  same  at  the  intersection  of  the  west 
building  line  of  South  Capitol  Street  with  the  north  build- 


mg  line  of  S  Street  south,  thence  east  on  the  north  line 
of  S  Street,  south,  prolonged  to  its  intersection  with  the 
line  of  maximum  depth  of  the  Anacostia  River  or  Eastern 
Branch,  thence  southwardly  and  westerly  on  the  said  line 
of  m«.YimTTm  depth  to  its  intersection  with  the  north  line 
of  T  Street,  south,  prolonged;  thence  west  on  the  north 
line  of  T  Street,  prolonged  to  its  intersection  with  the 
easterly  line  of  Water  Street,  the  said  easterly  line  of 
Water  Street  at  the  point  of  intersection  aforesaid  being 
156.36  feet  east  of  the  east  building  line  of  Half  Street 
west;  thence  with  the  easterly  line  of  Water  Street  north 
19°  35'  36"  east  to  the  intersection  of  the  said  line  of 
Water  Street  with  the  north  building  line  of  S  Street, 
south;  thence  east  on  the  said  north  line  of  S  Street  65.81 
feet  to  the  point  of  beginning. 

On  motion  of  the  plaintiff  and  agreeably  to  the  provi¬ 
sions  of  said  Act  of  Congress,  it  is  this  28  day  of  Feb¬ 
ruary  1913,  ordered,  that  all  persons  and  corporations  or 
others  interested  in  the  subject  matter  of  said  bill  of  com¬ 
plaint  or  in  the  land  or.  water  included  within  the  afore¬ 
said  boundaries  or  in  any  part  thereof  be,  and  they  are 
hereby  cited  and  required  to  appear  in  this  court  on  or 
before  March  25,  1913,  to  answer  the  bill  of  complaint  in 
this  case  and  to  set  forth  and  maintain  any  right,  title, 
interest  or  claim  that  any  such  persons,  corporations  or 
others  may  have  in  the  premises,  and  that  any  person  or 
corporation  failing  to  appear  and  litigate  his,  her  or  its 
claim  on  or  before  said  last-mentioned  day,  shall  be 
deemed  forever  barred  from  setting  up  or  maintaining 
any  right,  title,  interest  or  claim  in  the  premises:  Pro¬ 
vided,  That  a  copy  of  this  order  shall  be  inserted  as  an 
advertisement  in  the  Washington  Law  Reporter  and  the 
Washington  Evening  Star  two  newspapers  published  in 
the  City  of  Washington  on  one  day  in  each  of  three  suc¬ 
cessive  weeks  prior  to  the  said  25th  day  of  March,  1913. 

/s/  Thos.  H.  Anderson, 

Justice. 


PUfs.  Exhibit  No.  47 


PBOOF  OF  PUBLICATION 


Filed  Apr  8  1913  J.  K  Young,  Clerk 
District  of  Columbia,  ss. 

Personally  appeared  before  me,  JAY  B.  SMITH,  a 
Notary  Public  in  and  for  the  District  aforesaid,  FLEM¬ 
ING  NEWBOLD,  who  being  duly  sworn  according  to  law, 
on  oath  says  that  he  is  the  Agent  and  Business  Manager 
of  The  Evening  Star,  a  daily  newspaper  Published  in  this 
City  of  Washington,  District  of  Columbia,  and  that  the 
advertisement,  of  which  the  annexed  is  a  true  copy,  was 
published  in  said  newspaper  3  times  on  the  following 
dates:  Mar.  8,  15,  22,  1913  at  a  cost  of  Twenty  and 
70/100  (20.70)  Dollars. 

/s/  Fleming  Newbold 


Sworn  to  and  subscribed  before  me  March  26,  1913. 

/s/  Jay  B.  Smith, 

[Seal]  Notary  Public. 
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Filed  Mar  19  1951  Harry  M.  Hall,  Clerk 
Pltfs.  Exhibit  No.  48 
Filed  Apr  8  1913  J.  B.  Young,  Clerk 

United  States  of  America 
vs 

Joseph  Groen,  et  al 
No.  31,578 

AFFIDAVIT. 

District  of  Columbia,  to-wit: 

Personally  appeared  before  me,  a  Notary  Public  in  ai  d 
for  the  said  District,  M.  W.  MOOBE,  who  being  duly 
sworn  according  to  law,  on  oath  says  he  is  the  Manager 
of  .“THE  LAW  BEPOBTEB  PB3NTING  COMPANY,” 
publisher  of  “THE  WASHINGTON  LAW  BEPOBTE^” 
a  weekly  newspaper  printed  and  published  in  the  District 
aforesaid,  and  that  the  advertisement  of  which  the  an¬ 
nexed  is  a  true  copy  was  published  in  the  regular  editions 
of  said  weekly  newspaper  three  times,  on  the  following 
dates:  Mch  7, 14, 21, 1913. 

/s/  M.  W.  Moore. 

Sworn  to  and  subscribed  before  me  April  2nd,  1913. 

/s/  Wm.  J.  Neale, 

Notary  Public,  District  of  Columbia. 

•  •  •  • 
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Piled  Mar  9  1951  Harry  M.  Hull,  Clerk 
Pltfs.  Exhibit  No,  49 
Filed  Oct  27, 1947, 

1286  Harry  M.  Hall,  Clerk 

Findings  of  Fact  and  Conclusions  of  Law 

The  Coart,  on  the  evidence  and  after  consideration  there¬ 
of  and  of  the  arguments  and  briefs  of  counsel,  makes  the 
following  findings  of  fact  and  conclusions  of  law:- 

Findings  of  Fact 

L  It  is  conceded  that  title  to  S  Street  is  in  the  Plain¬ 
tiff. 

i  2.  The  land  in  Square  East  of  Six  Hundred  and  Sixty- 
four  (E.  of  664),  in  the  District  of  Columbia,  was  water 
front  property  situated  in  the  town  of  Carrollsburg  be¬ 
fore  the  City  of  Washington  was  originally  laid  out  in  the 
last  decade  of  the  eighteenth  century. 

3.  The  proprietors  of  the  lots  in  Carrollsburg  conveyed 
the  same  in  trust  to  Thomas  Beall  and  John  Mackall  Gantt 
to  be  laid  out  for  a  Federal  City  “with  such  streets, 
squares,  parcels  and  lots  as  the  President  of  the  United 
States  for  the  time  being  hath  approved  or  shall  approve” 
and  to  assign  and  convey  back  to  the  grantors  one- 

1287  half  the  quantity  of  their  original  lots  in  “as  near 
the  old  situations  as  may  be”,  or  failing  this,  to 

have  satisfaction  in  other  land  in  the  City  by  Agreement 
with  the  Commissioners  appointed  by  the  President  to  lay 
out  the  City  by  agreement  with  the  Commissioners,  or  in 
event  of  a  disagreement  with  the  Commissioners,  to  have 
just  compensation  in  money. 
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4.  The  Commissioners,  June  26,  1794^  allotted  and  con¬ 
veyed  to  defendants  James  Martin  and  Lottie  May  Mar¬ 
tin’s  predecessors  in  title  as  part  compensation  for  water 
front  lots  in  Carrollsbnrg  the  fee  simple  title  to  all  of  the 
lots  in  Square  East  of  Six  Hundred  and  Sixty-four  (E.  of 
664)  except  lots  Four  (4)  and  Five  (5). 

•  •  •  • 

5.  The  title  conveyed  by  the  Commissioners  has  duly 
passed  to  the  defendants  as  follows : 


Original  Lots 

1,  2,  6,  7  &  8 
3 


Owner 

Lottie  May  Martin 
James  Martin 


6.  At  the  time  of  the  allotment^  and  conveyances  i i 
1794,  the  lots  in  Square  East  of  Si}^  Hundred  and  Sixty- 
four  (E.  of  664)  extended  from  Water  Street  East  between 
parallel  East  and  West  lines.  The  mean  high  water  mark 
of  the  Eastern  Branch  was  an  irregular  line  ranging  front 
Sixty-one  (61)  to  Eighty-one  (81)  feet  East  of  the 
1288  Easterly  line  of  Water  Street 
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7.  The  founders  of  the  City  of  Washington  intended  to 
lay  out  Square  East  of  Six  Hundred  and  Sixty-four  (E.  of 
664)  in  a  manner  which  would  preserve  to  the  lot  owners  the 
riparian  rights  appurtenant  to  the  water  front  lots  in  Car- 
rollsburg  which  had  been  surrendered.  It  was  the  purpose 
of  the  founders  that  those  lot  owners  in  that  square  should 
receive  allotments  and  conveyances  of  new  water  lots  with 
no  street  intervening  between  their  lots  and  the  navigable 
portion  of  the  Eastern  Branch.  South  Capitol  Street  term¬ 
inated  at  the  North  line  of  S  Street  above  Square  East  of 
Six  Hundred  and  Sixty-four  (E.  of  664)  and  did  not  bound 
this  square  on  the  East,  nor  cut  off  any  riparian  rights  of 
lot  owners  in  the  square.  These  intents  and  purposes 
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were  carried  ont  and  no  riparian  rights  became  appurten¬ 
ant  to  the  termination  of  South  Capitol  Street 

8.  Since  1794  the  fast  lands  for  the  full  width  of  the 
lots  in  the  square  have  been  extended  by  artificial  accretion 
or  fill  made  by  the  defendants  and  their  predecessors  in 
title,  Eastwardly  into  the  Eastern  Branch  to  the  bulkhead 
line  established  by  the  Secretary  of  War.  This  bulkhead 
line  is  approximately  Three  Hundred  and  sixty-six  (366) 
feet  East  of  the  Easterly  line  of  Water  Street  along  the 
South  line  of  S  Street  and  approximately  Three  Hundred 
and  Twenty-three  (323)  feet  East  of  the  Easterly  line  of 
Water  Street  along  the  North  line  of  T  Street.  A  wharf 
approximately  Sixty-five  (65)  feet  wide  and  from  One 
Hundred  and  Fifteen  (115)  to  One  Hundred  and  Thirty 
(130)  feet  long  projects  from  the  bulkhead  line  into  the 
river.  This  wharf  ends  landward  of  the  pierhead  line  es¬ 
tablished  by  the  Secretary  of  War.  Neither  the  fill 
1289  nor  the  wharf  impedes  or  threatens  to  impede  navi¬ 
gation  of  the  Eastern  Branch. 

1  9.  The  bulkhead  and  pierhead  referred  to  are  the  har¬ 
bor  lines  established  by  the  Secretary  of  War  pursuant  to 
the  Biver  and  Harbor  Act  The  bulkhead  lines  define  the 
limit  of  solid  fill  without  a  permit  and  the  pierhead  lines 
define  the  limit  of  piers.  There  are  no  threatened  or  con¬ 
templated  changes  in  the  harbor  lines  near  Square  East 
of  Six  Hundred  and  Sixty-four  (E.  of  664).  The  Adminis¬ 
trative  practice  under  the  River  and  Harbor  Act  is  to  con¬ 
sider  that  the  establishment  of  harbor  lines  on  the  Eastern 
Branch  gives  riparian  owners  permission  to  fill  to  the  bulk¬ 
head  lines  in  front  of  their  lots  and  to  build  piers  to  the 
pierhead  lines. 

10.  Riparian  rights  were  and  are  appurtenant  to  the 
lots  in  Square  East  of  Six  Hundred  and  Sixty-four  (E.  of 
664).  The  filling  in  between  the  high  water  mark  in  1794 
and  the  bulkhead  line  and  the  building  of  the  wharf  were 
proper  exercises  of  these  riparian  rights. 
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Conclusions  of  Law 

L  The  allotments  and  conveyances  made  by  the  Com¬ 
missioners  for  laying  out  the  Federal  City  under  the  direc¬ 
tion  of  the  President  vested  in  the  original  proprietors  in 
lots  in  Square  East  of  Six  Hundred  and  Sixty-four  (E*  of 
664),  the  fee  simple  titles  to  the  respective  lots,  with  rip¬ 
arian  rights  appurtenant  thereto. 

* 

H.  The  defendants  and  their  predecessors  in  title,  in  the 
exercise  of  their  riparian  rights,  have  acquired  own- 
1290  ership  and  title  to  the  reclaimed  land  landward  of 
the  bulkhead  line  abutting  that  square  and  to  the 
wharf  which  extends  into  the  river  from  that  bulkhead 
line.  Their  title  is  one  which  may  be  encumbered  or  con¬ 
veyed  and  is  subject  to  taxation  by  the  taxing  authorities. 
They  may  not  be  deprived  of  their  title  except  for  public 
purposes  and  then  only  upon  due  process  of  law  and  with 
just  compensation. 

UL  The  United  States,  plaintiff  herein,  has  no  right, 
title  or  interest  in  any  of  the  lands  included  in  Square 
East  of  Six  Hundred  and  Sixty-four  (E.  of  664)  nor  in 
the  wharf  projecting  from  that  square. 

IV.  The  issue  of  value  should  be  determined. 

F.  Dickinson  Letts 
Justice 

•  •  •  • 

Filed  Mar  9  1951  Harry  M.  Hull,  Clerk 
Pltfs.  Exhibit  No.  50 

p 

•  •  •  • 

1296  Filed  Dec.  23,  1947  Harry  M.  Hull,  Clerk 

•  •  •  • 
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Supplemental  Findings  of  Fact  and 
Conclusions  of  Law 

•  •  •  • 

•  *  •  The  court  now  makes  the  following  additional 
findings  of  fact  and  conclusions  of  law  •  •  • 

•  •  •  • 

Lots  6,  7  and  8  are  in  the  ownership  of  Mrs.  Lottie  May 
Martin.  They  contain  approximately  32,294  square  feet 
and  have  a  fair  market  value  of  $2.50  per  square  foot.  The 
improvements  on  these  lots  have  a  fair  market  value  of 
$8500. 

•  •  •  • 

F.  Dickinson  Letts 
Justice 

•  •  •  • 

Filed  Mar  9  1951  Harry  M.  Hull,  Clerk 
Pltfs.  Exhibit  No.  52 

1298  Filed  Jan  8  1949  Harry  M.  Hull,  Clerk 

Final  Judgment 

Upon  consideration  of  the  above-entitled  cause  and  of 
the  original  and  supplemental  findings  of  fact  and  conclu¬ 
sions  of  law  filed  therein,  it  is  by  the  Court  this  8th  day 
of  January,  A.  D.  1948. 

ADJUDGED,  ORDERED  AND  DECREED  i— 

L  That  by  virtue  of  the  provisions  of  the  deed-in-trust 
from  the  original  proprietors  of  the  lands  embraced  in 
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Square  East  of  Six  Hundred  and  Sixty-four  (E.  of  664), 
in  the  District  of  Columbia,  to  the  Trustees,  Thomas  Beall 
and  John  Mackall  Gantt,  the  proceedings  by  the  Commis¬ 
sioners  for  laying  out  and  subdividing  the  City  of  Wash¬ 
ington  and  the  conveyances  made  by  said  Commissioners, 
a  good  and  indefeasible  title  in  fee  simple  to  each  of  the 
lots  in  said  square  as  against  the  United  States  was  vested 
in  defendant’s  predecessors  in  title. 

2.  That  such  title  to  original  lots  One  (1),  Two  (2), 
Six  (6),  Seven  (7),  and  Eight  (8),  in  said  square  has  duly 

passed  and  is  now  vested  in  defendent  Lottie  May 
1299  Martin;  •  •  • 

3.  That  said  lots  have  riparian  rights  appurtenant 
thereto  and  the  title  to  the  wharf  and  other  improvements 
appurtenant  to  the  lots  is  in  the  respective  owners. 

4.  That  a  further  description  of  lots  Six  (6),  Seven 
(7),  and  Eight  (8),  in  said  square  is  as  follows: — 

“That  land  bounded  on  the  west  by  the  easterly  line 
of  Water  Street,  on  the  south  by  the  northerly  line  of  lot 
Five  (5),  in  said  square,  from  its  intersection  with  the 
easterly  line  of  Water  Street  to  the  bulkhead  line  of  the 
Eastern  Branch  of  the  Anacostia  Biver,  on  the  east  by 
said  bulkhead  line  and  on  the  north  by  the  southerly  line 
of  S  Street  from  its  intersection  with  the  easterly  line  of 
Water  Street  to  said  bulkhead  line;  excluding,  however, 
any  portion  of  said  land  below  the  mesne  highwater  mark 
of  said  Eastern  Branch.’9 

•  •  •  • 

9.  That  the  plaintiff,  United  States  of  America,  has  no 
valid  right,  interest  or  claim  in  or  to  the  said  lots  or 
parcels  of  land  embraced  within  said  Square  East  of 
Six  Hundred  and  Sixty-four  (E.  of  664). 

10l  That  the  plaintiff  has  a  good  and  indefeasible  title 
in  fee  simple  to  all  of  the  land  lying  between  the  north 


and  south  lines  of  S  Street  South  extended  to  the 
1301  line  of  maximum  depth  of  the  Anacostia  River  and 
between  the  Easterly  Line  of  Water  Street  and  said 
line  of  maximum  depth  of  the  Anacostia  River. 

11.  That  the  plaintiff  has  a  good  and  indefeasible  title 
in  fee  simple,  subject  to  the  riparian  rights  of  defendants 
(including  the  right  to  maintain  snch  portion  of  the  wharf 
of  Lottie  May  Martin  appurtenant  to  lots  six  (6),  seven 
(7)  and  eight  (8)  as  is  below  the  mesne  high  water  line 
of  the  Anacostia  River)  to  all  of  the  land  between  the 
extended  Sonth  line  of  S  Street,  South  and  the  extended 
north  line  of  T  Street,  Sonth  and  between  the  mesne  high 
water  mark  of  the  Anacostia  River  and  the  line  of  maxi¬ 
mum  depth  thereof. 

F.  Dickinson  Letts 
Justice 

Filed  Mar  19  1951  Harry  M.  Hull,  Clerk 
Pltfs.  Exhibit  No.  53 

IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 
UNITED  STATES  OF  AMERICA, 

Plaintiff, 

v. 

JOSEPH  GROEN,  ET  AL., 

Defendants. 

Equity  No.  31578 , 

Docket  No.  69 

Second  Supplemental  Findings  of  Fact  and 
Conclusions  of  Load 

The  Court,  after  consideration  of  the  opinion  of  the 
United  States  Court  of  Appeals,  District  of  Columbia 
Circuit,  on  appeal  of  the  above-entitled  cause  and  of  the 
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Mandate  of  the  said  Court  filed  herein  on  the  19th  day 
of  December,  1949,  makes  the  following  supplemental 
findings  of  fact  and  conclusions  of  law: 

Supplemental  Findings  of  Fact 

Paragraph  No.  6  of  the  original  Findings  of  Fact  filed 
herein  on  October  27,  1947,  shall  be  and  hereby  is  modi¬ 
fied  by  adding  at  the  end  of  the  said  paragraph  the  fol¬ 
lowing: 

That  pursuant  to  the  stipulation  of  the  parties  filed 
herein  on  January  23,  1947,  the  mean  and  ordinary  high 
water  line  of  the  Eastern  Branch  at  Square  East  of  664 
and  adjacent  streets  at  the  time  of  the  laying  out  of  the 
original  City  of  Washington  and  at  the  time  of  the  official 
platting,  mapping  and  planning  thereof,  and  at  the  time 
of  the  allotment  of  lots  in  Square  East  of  664  was  located 
as  shown  upon  Sheet  No.  9  of  the  plans  prepared  by 
James  Dermott,  official  surveyor  of  the  District  of  Colum¬ 
bia,  on  file  in  the  Office  of  the  Surveyor  of  the  District, 
and  that  the  location  of  said  line  at  that  time  was  as 
shown  on  the  plat  entitled  “Plat  showing  Squares  East 
of  662  and  East  of  664  in  the  District  of  Columbia”,  filed 
in  this  action  on  June  17,  1946,  as  Plaintiff’s  Exhibit 
No.  7. 

Conclusions  of  Law 

The  Conclusions  of  Law  herein  on  October  27,  1947, 
shall  be  and  hereby  are  modified  and  supplemented  by 
striking  paragraphs  numbered  I,  II,  HI  and  IV  of  the 
said  conclusions  and  substituting  in  lieu  thereof  the  fol¬ 
lowing: 

I.  The  allotments  and  conveyances  made  by  the  Com¬ 
missioners  for  laying  out  the  Federal  City  under  the  di¬ 
rection  of  the  President  vested  in  the  original  proprietors 
of  lots  in  Square  East  of  Six  Hundred  and  Sixty-four  (E. 
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of  664),  the  fee  simple  titles  to  the  respective  lots,  with 
riparian  rights  appurtenant  thereto.  The  owners  of  the 
lots  have  a  qualified  right  to  make  fills  and  build  wharves 
in  the  river,  but  the  exercise  of  this  qualified  right  does 
not  affect  the  power  of  the  United  States  with  regard  to 
navigation. 

IL  The  defendants  and  their  predecessors  in  title,  in 
the  exercise  of  their  riparian  rights,  have  acquired  owner¬ 
ship  and  title  to  the  reclaimed  land  landward  of  the  bulk¬ 
head  line  abutting  that  square  and  to  the  wharf  which 
extends  into  the  river  from  that  bulkhead  line.  Their 
title  is  one  which  may  be  encumbered  or  conveyed  and  is 
subject  to  taxation  by  the  taxing  authorities.  They  may 
not  be  deprived  of  their  title  except  for  public  purposes 
and  then  only  upon  due  process  of  law  and  with  just 
compensation,  except  that  the  fill  and  the  wharf  in  suit 
may  be  taken  at  any  time  by  the  United  States  without 
compensation,  in  the  interest  of  navigation,  provided  the 
taking  is  not  arbitrary. 

ITT.  The  United  States,  plaintiff  herein,  has  no  right, 
title  or  interest  in  any  of  the  lands  induded  in  Square 
East  of  Six  Hundred  and  Sixty-four  (E.  of  664)  nor  in 
the  wharf  projecting  from  that  square,  other  than  the 
right  to  take  the  fill  and  wharf  in  suit  at  any  time  without 
compensation,  in  the  interest  of  navigation,  provided  the 
taking  is  not  arbitrary. 

IV.  The  issue  of  value  should  be  determined. 

/s/  F.  Dickinson  Letts, 

Judge. 

•  •  •  • 
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Filed  Jun  14 1950  Harry  M.  Hull,  Clerk 

Plaintiff's  Exhibit  No.  54a 

IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

United  States  of  America, 

Plaintiff, 

v. 

Joseph  Groen,  Et  AL, 

Defendants. 

Equity  No.  31578 
Docket  No.  69 

Final  Judgment  on  Mandate 

Upon  consideration  of  the  opinion  of  the  United  States 
Court  of  Appeals,  District  of  Columbia  Circuit,  on  ap¬ 
peal  of  the  above-entitled  cause  and  of  the  mandate  of 
the  said  Court  filed  herein  on  the  19th  day  of  December, 
1949,  it  is  by  the  Court  this  14th  day  of  June,  1950, 

ORDERED,  ADJUDGED  AND  DECREED  that  para¬ 
graphs  numbered  4,  5,  6,  and  7  of  the  final  judgment  filed 
herein  on  January  8,  1948,  shall  be  and  hereby  are  modi¬ 
fied  by  the  insertion  of  the  word  “present”  immediately 
before  the  words  “mesne  high  water  mark”  in  the  said 
paragraphs,  and  paragraphs  numbered  3,  9  and  11  of  the 
said  final  judgment  are  hereby  set  aside  and  stricken 
from  the  said  judgment  and  the  following  paragraphs 
substituted  for  the  said  paragraphs: 

3.  That  said  lots  have  riparian  rights  appurtenant 
thereto  and  the  title  to  the  wharf  and  other  improve¬ 
ments  appurtenant  to  the  lots  is  in  the  respective  owners. 
The  respective  owners  of  the  said  lots  have  a  qualified 


right  to  make  fills  and  build  wharves  in  the  river,  but 
exercise  of  this  qualified  right  does  not  affect  the  power 
of  the  United  States  with  regard  to  navigation.  The  fill 
and  the  wharf  in  suit  may  at  any  time  be  taken  without 
compensation  in  the  interest  of  navigation,  provided  the 
taking  is  not  arbitrary. 

3a.  That  pursuant  to  the  stipulation  of  the  parties  filed 
herein  on  January  23,  1947,  the  mean  and  ordinary  high 
water  line  of  the  Eastern  Branch  at  Square  East  of  664 
and  adjacent  streets  at  the  time  of  the  laying  out  of  the 
original  City  of  Washington  and  at  the  time  of  the 
official  platting,  mapping  and  planning  thereof,  and  at 
the  time  of  the  allotment  of  lots  in  Square  East  of  664 
was  located  as  shown  upon  Sheet  No.  9  of  the  plans  pre¬ 
pared  by  James  Dermott,  official  surveyor  of  the  District 
of  Columbia,  on  file  in  the  Office  of  the  Surveyor  of  the 
District,  and  that  the  location  of  said  line  at  that  time 
was  as  shown  on  the  plat  entitled  “Plat  showing  Squares 
East  of  662  and  East  of  664  in  the  District  of  Columbia”, 
filed  in  this  action  on  June  17,  1946,  as  Plaintiff’s  Ex¬ 
hibit  No.  7,  which  plat  is  annexed  hereto  for  the  purpose 
of  showing  the  location  of  the  said  line  only  and  for  no 
other  purpose. 

9.  That  the  plaintiff.  United  States  of  America,  has  no 
valid  right,  interest  or  claim  in  or  to  the  said  lots  or 
parcels  of  land  embraced  within  said  Square  East  of  Six 
Hundred  and  Sixty-four  (E.  of  664),  other  than  the  right 
of  the  United  States  to  take  any  of  the  fill  and  the  wharf 
in  suit  which  is  riverward  of  the  ordinary  high  water  line 
as  defined  in  paragraph  numbered  3a  herein,  at  any  time 
without  compensation,  in  the  interest  of  navigation,  pro¬ 
vided  the  taking  is  not  arbitrary. 

11.  That  the  plaintiff  has  a  good  and  indefeasible  title 
in  fee  simple,  subject  to  the  riparian  rights  of  defendants 
(including  the  right  to  maintain  such  portion  of  the  wharf 
of  Lottie  May  Martin  appurtenant  to  lots  six  (6),  seven 
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(7)  and  eight  (8)  as  is  below  the  mesne  high  water  line 
of  the  Anacostia  River)  to  all  of  the  land  between  the 
extended  Sonth  line  of  S  Street,  South  and  the  extended 
North  line  of  T  Street,  Sonth  and  between  the  present 
mesne  high  water  line  of  the  Anacostia  River  and  the 
line  of  mftTimnm  depth  thereof. 

/s/  F.  Dickinson  Letts, 

Judge. 

•  •  •  • 

Filed  Mar  9  1951  Harry  M.  Hull,  Clerk 
Plaintiff’s  Exhibit  No.  55 

19  December  1947 

Mr.  Francis  F.  Healy,  Surveyor 
District  of  Columbia 
Room  405,  District  Building 
Washington  4,  D.  C. 

Dear  Frank: 

•  •  •  • 

If  the  Commissioners  have  the  authority,  possibly  under 
the  1899  Wharf  Act,  they  might  promulgate  a  regulation 
which  would  take  care  of  the  situation.  One  possible 
method  would  be  to  authenticate  the  Hazen  map,  if  the 
Commissioners  have  not  already  done  so. 

•  •  •  • 

For  the  District  Engineer: 

Very  truly  yours, 

E.  A  SCHMITT 

Head  Engineer 
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Plaintiff’s  Exhibit  N  (h) 


S 


* 


Plaintiff’s  Exhibit  No.  56 


At  the  Bequest  of  Thomas  Beall  &  John  M.  Gantt  this 
Deed  was  recorded  the  first  day  of  January  1792.  THIS 
INDENTURE  made  the  tenth  day  of  October  in  the  year 
of  onr  Lord  one  thousand  seven  hundred  and  ninety  one, 
Between  James  Earle  of  Kent  County  of  the  State  of 
Maryland  of  the  one  part  and  Thomas  Beall  (son  of 
George)  and  John  Mackall  Gantt  of  the  state  of  Mary¬ 
land  of  the  other  part,  WITNESSETH  that  the  said 
James  Earle  for  and  in  consideration  of  the  sum  of  five 
shillings  to  him  in  hand  paid  by  the  said  Thomas  Beall 
(son  of  George)  &  John  Mackall  Gantt  at  or  before  the 
sealing  and  delivery  of  these  presents  the  receipt  whereof 
he  doth  hereby  acknowledge  and  thereof  doth  hereby 
acquit  the  said  Thomas  Beall  (son  of  George)  and  John 
Mackall  Gantt  their  executors  and  administrators  and  also 
for  and  in  consideration  of  the  uses  and  trusts  hereinafter 
mentioned  to  be  performed  by  the  said  Thomas  Beall  (son 
of  George)  and  John  Mackall  Gantt  and  the  survivor  cf 
them  and  the  heirs  of  such  survivor  according  t6  the  true 
intent  and  meaning  thereof  hath  granted,  bargained,  sold 
aliened,  released  and  confirmed  and  by  these  presents  doth 
grant,  bargain,  sell,  alien,  release  and  confirm  unto  the  said 
Thomas  Beall  (son  of  George)  and  John  Mackall  Gantt 
and  the  survivor  of  them  &  the  heirs  of  such  survivor 
the  lott,  piece,  and  parsel  of  ground  of  him  the  said  James 
Earle  known  and  distinguished  as  No.  23  or  by  whatever 
other  number  the  same  may  be  known  &  distinguished 
situate  and  being  in  Carrollsburgh  in  Prince  Georges 
County  with  with  the  appurtenances.  TO  HAVE  AND 
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TO  HOLD  the  hereby  bargained  and  sold  lott,  piece,  and 
parcel  of  ground  with  the  appurtenances  to  the  said 
Thomas  Beall  (son  of  George)  and  John  Mackall  Gantt 
and  the  survivor  of  them  and  the  heirs  of  such  survivor 
forever,  To  and  for  the  special  trusts  following  and  no 
other  that  is  to  say,  that  all  the  said  lott,  piece  and  par¬ 
cel  of  ground  hereby  bargained  and  sold  be  laid  out  to¬ 
gether  with  the  other  lands  designated  for  that  purpose: 
for  a  Federal  City  with  such  streets,  squares,  parcels 
and  lotts  as  the  President  of  the  United  States  for  the 
time  being  hath  approved,  or  shall  approve:  and  that  the 
said  Thomas  Beall  (son  of  George)  and  John  Mackall 
Gantt  or  the  survivor  of  them  or  the  heirs  of  such  sur¬ 
vivor  shall  convey  to  the  Commissioners  for  the  time 
being  appointed  by  virtue  of  the  Act  of  Congress  intitled 
“An  Act  for  establishing  the  temporary  and  permanent 
seat  of  the  government  of  the  United  States  and  their 
successors  for  the  use  of  the  United  States  forever  all 
the  said  streets  and  such  of  the  said  squares,  parcels  and 
lotts  as  the  President,  shall  deem  proper  for  the  use  of 
the  United  States.  And  that  one  half  the  quantity  of  the 
said  lott,  piece,  and  parcel  hereby  bargained  &  sold  shall 
be  assigned  and  conveyed  as  near  the  old  situations  as 
may  be  to  him  the  said  James  Earle  in  fee  simple  so 
that  each  respective  former  proprietor  shall  have  made 
up  to  him  one  half  of  his  former  quantity  and  in  as  good 
a  situation:  but  if  from  appropriations  for  the  use  of  the 
United  States  one  half  the  quantity  cannot  be  assigned 
to  any  former  proprietor  in  like  situation  then  shall  there 
be  satisfaction  made  him  in  ground  within  the  Federal 
City,  by  consent  &  agreement  between  him  and  the  Com¬ 
missioners:  but  if  they  should  disagree  then  shall  the 
same  proprietor  receive  a  just  &  full  compensation  in 
money,  in  lieu  of  Land.  And  that  such  parts  of  the  said 
lott,  piece,  &  pared  hereby  bargained  and  sold  which 
shall  remain  dear  of  appropriations  for  the  use  of  the 
United  States  and  which  shall  remain  after  satisfaction 


in  land  to  the  now  proprietor:  shall  and  may  be  sold  at 
such  time  or  times  in  such  manner  and  on  such  terms  and 
conditions  as  the  President  of  the  United  States  ,  for  the 
time  being  shall  direct;  •  •  •  And  because  it'  may  so 
happen  that  by  the  deaths  or  removals  of  the  said  Thomas 
Beall  (son  of  George)  and  John  MackaB  Gantt  or  from 
other  causes,  difficulties  may  occur  in  fully  perfecting  the 
said  trusts  by  executing  all  the  said  conveyances  if  no 
eventual  provision  is  made;  it  is  therefore  agreed  and 
covenanted  between  all  the  said  parties  that  the  said 
Thomas  Beall  (son  of  George)  and  John  Mackall  Gantt 
or  either  of  them  or  the  heirs  of  either  of  them  lawfully 
may:  and  that  they  at  anytime  at  the  request  of  the 
President  of  the  United  States  for  the  time  being  will 
convey  all  or  any  of  the  said  Lands  hereby  bargained  and 
sold  which  shall  not  then  have  been  conveyed  in  execu¬ 
tion  of  the  trusts  aforesaid  to  such  person  or  persons  as 
he  shall  appoint  in  fee  simple  subject  to  the  trusts  then 
remaining  to  ber  executed  and  to  the  end  that  the  same 
may  be  perfected.  And  it  is  farther  granted  and  agreed 
between  all  the  said  parties  and  each  of  the  said  parties 
doth  for  himself  respectively  and  his  heirs  covenant  and 
grant  to  and  with  the  others  of  them  that  he  and  they 
shall  and  will  if  required  by  the  President  of  the  United 
States,  for  the  time  being  join  in  and  execute  any  farther 
Deed  or  Deeds  for  carrying  into  effect  the  trusts,  pur¬ 
poses  and  true  intent  of  the  present  Deed.  IN  WITNESS 
whereof  the  parties  to  these  presents  have  hereunto  in¬ 
terchangeably  set  their  hands  &  affixed  their  seals  the 
day  and  year  first  above  Written. 

Signed,  Sealed  &  Delivered  ) 

in  the  presence  of  ) 

Samuel  Chew,  Jere  Nichols  ) 


(Seal) 


426 


Received  this  tenth  day  of  October  1791,  of  the  within 
named  Thomas  Beall  son  of  George,  and  John  Mackall 
Gantt  the  sum  of  five  shillings  Current  Money,  Witness 
my  hand. 

Test  Samuel  Chew  James  Earle 

•  •  •  • 

Filed  Mar  9  1951  Harry  M.  Hull,  Clerk 

•  •  •  • 

Pltffs.  Ex.  57 

AT  the  Request  of  Thomas  Beall  &  John  M.  Gantt  this 
Deed  was  recorded  9”  of  May  1793.  THIS  INDEN¬ 
TURE  made  the  thirteenth  day  of  April  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  Ninety  three, 
BETWEEN  David  Ross,  Horatio  Ross  and  Achibald  Ross 
of  the  State  of  Maryland  of  the  one  part,  and  Thomas 
Beall  (Son  of  George)  and  John  Mackall  Gantt  of  the 
State  of  Maryland  of  the  other  part,  WITNESSETH  that 
the  said  David  Ross,  Horatio  Ross  and  Archibald  Ross 
for  and  in  consideration  of  the  sum  of  five  shillings  to 
each  of  them  in  hand  paid  by  the  said  Thomas  Beall  (Son 
of  George)  and  John  Mackall  Gantt  at  or  before  the  seal¬ 
ing  and  delivery  of  these  presents  the  receipt  whereof 
they  do  hereby  respectively  acknowledge  and  thereof  do 
and  each  of  them  doth  hereby  acquit  the  said  Thomas 
Beall  son  of  George,  and  John  Mackall  Gantt  their  execu¬ 
tors  and  administrators  and  also  for  and  in  consideration 
of  the  uses  and  trusts  hereinafter  mentioned  to  be  per¬ 
formed  by  the  said  Thomas  Beall,  Son  of  George,  and 
John  Mackall  Gantt  and  the  survivor  of  them  and  the 
heirs  of  such  survivor  according  to  the  true  intent  and 
meaning  thereof  have  and  each  of  them  hath  granted, 
bargained,  sold,  aliened,  released  and  confirmed  and  by 
these  presents  do  and  each  of  them  doth  grant,  bargain. 


;  - 


Permit  No.  148583 

Nov.  23,  1931 

REPAIR  PERMIT 

This  is  to  certify  that  Lottie  May  Martin  has  permis¬ 
sion  to  repair  gristing  wharf,  piles,  steel  &  cement  as 
per  plans  ED  228-140-2.  This  permit  issued  subject  to 
conditions  on  reverse  side  hereof. 

Premises  No.  S.  Capitol  &  S  Sts,  Lot  6-8,  Square  E-664. 
Cost  $2,000. 


Permit  Feee,  $15. 

Deposit  No _ Amount,  $ _ 

The  above  amounts  have  been  paid  to  the  Collector  of 
Taxes,  D.  C. 

John  W.  Oehmann, 
Inspector  of  Buildings. 
By  /s/  Illegible 

Permit  Clerk. 

Noted  by  tft 

Building  Dept 


9UXVCW* 

DISTRICT  OF 


Pllt  of  Swey  of  tulkh*ad  orpo»it.8  lota  5,7  ind 
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Filed  Mar  19 1951  Harry  M.  Hull,  Clerk 
Standard  Oil  Ex.  # 1 


Engineer  Department,  District  of  Columbia 
Office  of  the  Permit  Clerk 

Washington,  D.  C.,  May  3rd,  1946 


Permission  is  hereby  granted  to  the  Standard  Oil  Com¬ 
pany  for  the  extension  of  wharf — necessary  in  connection 
with  the  acquisition  of  land  for  the  north  approach  to  the 
South  Capitol  Street  Bridge. 

This  permit  is  issued  with  the  following  provisions: 

1.  That  the  wharf  be  so  constructed  so  as  not  to  pro¬ 
trude  beyond  the  line  of  the  existing  “Martins  Wharf.” 

2.  That  no  property  rights  adverse  to  the  interests  of 
the  United  States  or  the  District  of  Columbia  be  created 
by  the  improvements  or  repairs  as  to  possession  or  other- 


3.  That  the  dredging  between  the  new  pier  and  the 
existing  pier  is  not  included  in  this  permit.  Permission 
for  the  dredging  should  be  obtained  from  the  United 
States  Engineer  Office  (U.  S.  Engineer  Office  letter  of 
April  18, 1946.) 

4.  Care  must  be  exercised  that  in  construction  of  piers 
no  parts  of  completed  structures  project  channelward  of 
the  pierhead  line. 


On  request  the  U.  S.  Engineers  Office  will  assist  in 
marking  the  line  prior  to  layouts  and  starting  this  work. 

“As  a  condition  precedent  to  the  issuance  of  this  per¬ 
mit  and  in  consideration  thereof  the  holder  hereby  ex¬ 
pressly  agree  to  comply  with  all  its  terms  and  conditions, 
and  at  his  risk  and  expense,  to  keep  any  trench  or  excar* 
vation  made  by  or  for  him  thereunder  in  any  payed  street, 
alley  or  sidewalk  or  any  public  space  in  a  safe  condition, 
and  to  save  harmless,  indemnify  and  keep  indemnified  the 
District  of  Columbia  from  any  injury,  cost,  loss  or  damage 
occasioned  by  reason  or  failure  to  keep  such  trench  or 
excavation  in  a  safe  condition  during  the  execution  of  the 
work,  and  from  any  injury,  cost,  loss  or  damage  occa¬ 
sioned  by  work  beyond  said  permit  or  by  any  failure  to 
observe  and  comply  with  the  terms  and  conditions  of  said 
permit.” 

It  is  a  condition  of  this  permit  that  the  owner  adjust 
to  grade  and  repair  all  water  box  covers,  sewer  cleanouts, 
sewer  air  inlets  and  other  appurtenances  within  the  pro¬ 
posed  construction. 

Do  not  cut  or  injure  trees  or  pile  earth  or  other  mate¬ 
rial  within  three  feet  of  street  trees. 

The  work  to  be  done  at  your  own  risk  and  expense 
under  the  direction  and  subject  to  the  requirements  of  the 
Engineer  Department;  to  be  commenced  and  completed 
within  THIRTY  days  after  date  of  this  Permit 

By  order  of  the  Commissioners,  D.  C. 

/s/  F.  L.  Griffin, 

Permit  Clerk,  E.  D. 

To  Standard  Oil  Co.  (NJ.) 

St  Paul  PL  &  Franklin  Sts. 

Baltimore  3,  Maryland 
For— By —  E.  S.  Diggs 


MBS 


25  November  1949 

Esso 

800.6  Standard  Oil  Co. 

(Anacostia  Biver)  NAWVG 

Honorable  Schuyler  Otis  Bland 
House  of  Bepresentatives 
Washington  25,  D.  C. 

Dear  Mr.  Bland: 

I  am  in  receipt  of  your  letter  of  21  November  1949,  in 
which  you  inquire  on  behalf  of  Mr.  James  A.  Martin  of 
3401  B  Street,  N.  W.,  Washington,  as  to  the  authority 
or  law  whereby  permission  was  given  the  Standard  Oil 
Company  to  construct  a  wharf  on  property  claimed  to  be 
owned  by  Mr.  Martin  fronting  the  Anacostia  Biver  in 
square  East  of  664.  You  also  request  to  be  advised  of 
the  probability  that  the  Government  will  take  the  Med 
ground  in  Square  East  of  664  for  purposes  of  navigation. 

Harbor  lines  consisting  of  a  bulkhead  line  and  a  pier¬ 
head  line  200  feet  channelward  therefrom  were  established 
on  the  north  bank  of  the  Anacostia  Biver  by  approval "of 
the  Secretary  of  War  on  5  February  1926  in  accordance 
with  the  provisions  of  Section  11  of  the  Biver  and  Harbor 
Act  approved  3  March  1899.  As  you  know  the  establish¬ 
ment  of  such  lines  constitutes  blanket  approval  for  cer- 
tain  work  shoreward  thereof,  open-pile  work  being  per¬ 
mitted  shoreward  of  the  pierhead  line  and  solid  M  being 
permitted  shoreward  of  the  bulkhead  line  without  addi¬ 
tional  approval. 

■ '  'r , 

The  location  of  this  wharf  constructed  by  the  Standard 
Oil  Company  on  the  Anacostia  Biver  at  the  end  of  S 
Street  S.  E,  in  the  vicinity  of  Square  East  of  664  was 
pursuant  to  an  arrangement  made  with  the  District  of 
Columbia.  It  has  been  inspected  by  this  office  and  has 


v».  ..  r, 
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been  found  to  meet  all  the  requirements  of  law  insofar  as 
the  responsibility  of  the  Secretary  of  the  Army  as  to  navi¬ 
gation  is  concerned.  The  fact  that  the  structure  may  have 
been  constructed  in  violation  of  the  property  rights  of 
others  is  a  matter  for  adjustment  between  the  parties 
concerned. 

Regarding  your  question  concerning  the  need  for  filled 
ground  in  square  East  of  664  for  the  purposes  of  naviga¬ 
tion,  it  is  my  opinion  that  this  property  will  not  be  re¬ 
quired. 

•  •  •  • 

Sincerely  yours, 

HENRY  C.  WOLFE 
Colonel,  Corps  of  Engineers 
District  Engineer 

•  •  •  • 

(Anacostia  River) 

800.6 

Standard  Oil  Company  of  N.  J. 

Construction  and  Maintenance  Division 
New  York,  N.  Y. 

Gentlemen: 

Drawings  numbered  46,150  and  46,151,  File  B-3019,  re¬ 
vised  to  7  March  1946,  outlining  plans  for  reconstruction 
of  the  Standard  Oil  Company  pier  and  the  adjacent  Gulf 
Oil  Company  pier  on  the  Anacostia  River  near  the  foot 
of  South  Capitol  Street,  Washington,  D.  C.  have  been 
submitted  to  this  office  for  comments  by  the  Director  of 
Highways,  District  of  Columbia,  prior  to  the  granting  of 
construction  permits  by  that  agency. 

The  Director  of  Highways  has  been  informed  that  the 
type  and  location  of  structures  as  shown  on  the  drawings 
referred  to  above,  are  satisfactory  so  far  as  the  interests 
of  this  office  are  concerned. 


Because  of  the  proximity  of  the  piers  to  the  pierhead 
line,  care  in  their  construction  should  be  exercised  in 
order  that  no  part  of  the  completed  work  will  extend 
channelward  of  the  pierhead  line.  This  office  will  be  glad 
to  assist  in  this  respect  by  marking  the  line  prior  to  lay- 


It  is  noted  that  dredging  is  proposed  in  the  area  behind 
the  proposed  extension  to  the  Gulf  Oil  Company  Pier. 
This  matter  should  be  made  the  subject  of  a  separate  re¬ 
quest  to  this  office  for  a  War  Department  permit  before 
work  thereon  is  started. 

For  record  purpose,  it  is  requested  that  two  copies  each 
of  the  above  noted  drawings  be  furnished  this  office. 

Very  truly  yours, 

D.  G.  WHITE 

Colonel,  Corps  of  Engineers 

District  Engineer 
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Filed  Mar  19  1951  Harry  M.  Hall,  Cleric 
Standard  Oil  Ex.  #  2 

WAS  DEPARTMENT 

United  States  Engineer  Office 
First  and  Douglas  Streets  NW. 

Washington,  D.  C. 

Address  reply  to 
The  District  Engineer 
United  States  Engineer  Office 
First  and  Douglas  Streets  NW. 

Washington,  D.  C. 

800.6  Hillson,,  W.  M.  Co. 

(Anacostia  River,  D.  C.) 

10  January  1947 

W.  M.  Hillson  Co. 

P.  0.  Box  1021 
Alexandria,  Va. 

Gentlemen : 

There  is  inclosed  a  permit  dated  7  January  1947,  issued 
by  the  Division  Engineer  to  dredge  in  the  Anacostia 
River  at  the  foot  of  S  Street,  and  deposit  the  material 
in  the  Potomac  River  at  Daingerfield,  Island. 

In  view  of  the  provisions  of  condition  (i)  of  the  per¬ 
mit,  the  District  Engineer  shall  be  notified  in  advance 
of  the  date  on  which  it  is  expected  to  begin  work. 

Attention  is  also  invited  to  the  following: 

(a)  Salary  of  inspector  per  paragraph  (d)  of  the  per¬ 
mit  will  not  exceed  $450.00  per  month. 


(b)  No  work  shall  be  done  on  Sundays  or  holidays 
without  prior  written  consent  of  the  District  Engineer. 

FOB  THE  DISTRICT  ENGINEER: 

Very  truly  yours, 

/s/  Byron  Bird 
BYRON  BIRD 
Chief,  Engineering  Division 

1  IncL 
Permit 

WAR  DEPARTMENT 

W-49-080-eng-429 

Note.— It  is  to  be  understood  that  this  instrument  does 
not  give  any  property  rights  either  in  real  estate  or  ma¬ 
terial,  or  any  exclusive  privileges;  and  that  it  does  not 
authorize  any  injury  to  private  property  or  invasion  of 
private  rights,  or  any  infringement  of  Federal,  State,  or 
local  laws  or  regulations,  nor  does  it  obviate  the  necessity 
of  obtaining  State  assent  to  the  work  authorized.  It 
merely  expresses  the  assent  of  the  Federal  Government 
so  far  as  concerns  the  public  rights  of  navigation.  (See 
Cummings  v.  Chicago,  188  U.  S.,  410.) 


Permit 

NADGW  (1) 

United  States  Engineer  Office. 
DIVISION  ENGINEER, 
NORTH  ATLANTIC  DIVISION 
NEW  YORK  3,  N.  Y.  7  January  1947 

W.  M  Hfflson  Co. 

P.O.Box  1021 
Alexandria,  Virginia 

Gentlemen: 

Referring  to  written  request  dated  December  20,  1946 
I  have  to  inform  you  that,  upon  the  recommendation  of 
the  Chief  of  Engineers,  and  under  the  provisions  of  Sec- 
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tion  10  of  the  Act  of  Congress  approved  March  3,  1899, 
entitled  “An  act  making  appropriations  for  the  construc¬ 
tion,  repair,  and  preservation  of  certain  public  works  on 
rivers  and  harbors,  and  for  other  purposes,”  you  are 
hereby  authorized  by  the  Secretary  of  War,  to  dredge 
approach  to  Gulf  Oil  wharf  (the  dredged  material  to  be 
deposited  in  the  Potomac  River  at  Daingerfield  Island), 
in  the  Anacostia  River  at  foot  of  S  Street,  S.  W.,  Wash¬ 
ington,  D.  C.,  1.1  mile  upstream  of  mouth,  in  accordance 
with  the  plans  shown  on  the  drawing  attached  hereto 
marked:  “Proposed  Dredging  in  Anacostia  River  at  foot 
of  South  Capitol  St,  Washington,  D.  C.  Application  by: 
W.  M.  Hillson  Co.,  December  20,  1946,”  ANA  D-26,  sub¬ 
ject  to  the  following  conditions: 

•  •  •  • 

(b)  That  any  material  dredged  in  the  prosecution  of 
the  work  herein  authorized  shall  be  removed  evenly,  and 
no  large  refuse  piles,  ridges  across  the  bed*of  the  water¬ 
way,  or  deep  holes  that  may  have  a  tendency  to  cause 
injury  to  navigable  channels  or  to  the  banks  of  the  water¬ 
way  shall  be  left  If  any  pipe,  wire,  or  cable  hereby  au¬ 
thorized  is  laid  in  a  trench,  the  formation  of  permanent 
ridges  across  the  bed  of  the  waterway  shall  be  avoided 
and  the  back  filling  shall  be  so  done  as  not  to  increase  the 
cost  of  future  dredging  for  navigation.  Any  material  to 
be  deposited  or  dumped  under  this  authorization,  either  in 
the  waterway  or  on  shore  above  high-water  mark,  shall  be 
deposited  or  dumped  at  the  locality  shown  on  the  draw¬ 
ing  hereto  attached,  and,  if  so  prescribed  thereon,  within 
or  behind  a  good  and  substantial  bulkhead  or  bulkheads, 
such  as  will  prevent  escape  of  the  material  into  the  water¬ 
way.  If  the  material  is  to  be  deposited  in  the  harbor  of 
New  York,  or  in  its  adjacent  or  tributary  waters,  or  in 
Long  IslandSound,  a  permit  therefor  must  be  previously 
obtained  from  the  Supervisor  of  New  York  Harbor,  Army 
Building,  New  York  City. 


...  " 
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(c)  That  there  shall  be  no  unreasonable  interference 
with  navigation  by  the  work  herein  authorized. 

(d)  That  if  inspections  or  any  other  operations  by  the 
United  States  are  necessary  in  the  interests  of  naviga¬ 
tion,  all  expenses  connected  therewith  shall  be  borne  by 
the  permittee. 


(e)  That  no  attempt  shall  be  made  by  the  permittee  or 
the  owner  to  forbid  the  full  and  free  use  by  the  public  of 
all  navigable  waters  at  or  adjacent  to  the  work  or  struc¬ 
ture. 

(f)  That  if  future  operations  by  the  United  States  re¬ 
quire  an  alteration  in  the  position  of  the  structure  or 
work  herein  authorized,  or  if,  in  the  opinion  of  the  Secre¬ 
tary  of  War,  it  shall  cause  unreasonable  obstruction  to 
the  free  navigation  of  said  water,  the  owner  will  be  re¬ 
quired,  upon  due  notice  from  the  Secretary  of  War,  to 
remove  or  alter  the  structural  work  or  obstructions  caused 
thereby  without  expense  to  the  United  States,  so  as  to 
render  navigation  reasonably  free,  easy,  and  unobstructed; 
and  if,  upon  the  expiration  or  revocation  of  this  permit, 
the  structure,  fill,  excavation,  or  other  modification  of  the 
watercourse  hereby  authorized  shall  not  be  completed,  the 
owners  shall,  without  expense  to  the  United  States,  and 
to  such  extent  and  in  such  time  and  manner  as  the  Secre¬ 
tary  of  War  may  require,  remove  all  or  any  portion  of 
the  uncompleted  structure  or  fill  and  restore  to  its  former 
condition  the  navigable  capacity  of  the  watercourse.  No 
claim  shall  be  made  against  the  United  States  on  account 
of  any  such  removal  or  alteration. 

(g)  That  the  United  States  shall  in  no  case  be  liable 
for  any  damage  or  injury  to  the  structure  or  work  herein 
authorized  which  may  be  caused  by  or  result  from  future 
operations  undertaken  by  the  Government  for  the  conser¬ 
vation  or  improvement  of  navigation,  or  for  other  pur¬ 
poses,  and  no  claim  or  right  to  compensation  shall  accrue 
from  any  such  damage. 
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(h)  That  if  the  display  of  lights  and  signals  on  any 
work  hereby  authorized  is  not  otherwise  provided  for  by 
law,  such  lights  and  signals  as  may  be  prescribed  by  the 
U.  S.  Coast  Guard,  shall  be  installed  and  maintained  by 
and  at  the  expense  of  the  owner. 

(i)  That  the  permittee  shall  notify  the  said  district 
engineer  at  what  time  the  work  will  be  commenced,  and 
as  far  in  advance  of  the  time  of  commencement  as  the 
said  district  engineer  may  specify,  and  shall  also  notify 
him  promptly,  in  writing,  of  the  commencement  of  work, 
suspension  of  work,  if  for  a  period  of  more  than  one  week, 
resumption  of  work,  and  its  completion. 

(j)  That  if  the  structure  or  work  herein  authorized  is 
not  completed  on  or  before  the  thirty-first  day  of  Decem¬ 
ber,  1950,  this  permit,  if  not  previously  revoked  or  spe¬ 
cifically  extended,  shall  cease  and  be  nidi  and  void. 

By  authority  of  the  Secretary  of  War: 

* 

/s/  B.  C.  Dunn 
B.  C.  DUNN 

Colonel,  Corps  of  Engineers 
Division  Engineer 

•  •  •  • 


THE  SMOOT  SAND  &  GRAVEL  CORPORATION 
3020  K  Street,  Northwest 
Washington,  D.  C. 

December  26,  1946 

District  Engineer 

First  &  Douglas  Sts.,  N.  W. 

Washington  25,  D.  C. 


Re:  800.6  Hillson,  W.  M.,  Co. 
(Anacostia  River,  D.  C.) 


With  reference  to  the  application  yon  have  received 
from  the  W.  M.  Hillson  Company  of  Alexandria,  Vir¬ 
ginia  for  permit  to  dredge  in  the  Anacostia  River  near 
the  foot  of  S  Street,  S.  W.,  Washington,  D.  C.,  we  wish 
to  advise  that  we  have  no  objection  to  the  dredging  pro¬ 
vided  it  does  not  interfere  with  our  use  of  the  wharf 
marked  on  the  plat  accompany  yonr  letter  “Capital  Ma¬ 
terials  Company”. 

We  are  not  the  owners  of  this  wharf  bnt  do,  however, 
lease  it  from  Mr.  James  Martin,  3401  R  Street,  North¬ 
west  and  use  this  wharf  and  the  adjacent  waters  for  the 
purposes  of  loading  government  barges  and  the  unloading 
of  our  materials  and  such  other  operations  normal  to  our 
business. 

Very  truly  yours, 

THE  SMOOT  SAND  &  GRAVEL  COEP. 

By  /s/  A.  M.  Parker. 

A.  M.  Parker,  Secretary 


Standard  OH  Ex.  #  3 
Filed  Mar  19  1951  Harry  M.  Hull,  Clerk 
AGREEMENT 

THIS  AGREEMENT  made  this  1st  day  of  September, 
1944,  between  the  Standard  Oil  Company  of  New  Jersey, 
a  Delaware  corporation,  party  of  the  first  part,  and  the 
District  of  Colombia,  a  municipal  corporation,  party  of 
the  second  part; 

Whereas,  the  party  of  the  first  part  is  the  owner  of 
Square  708  and  Square  South  of  708,  in  the  District  of 
Columbia; 

And,  Whereas,  the  party  of  the  second  part  is  desirous 
of  constructing  the  South  Capitol  Street  Bridge  and  ap¬ 
proaches  over  the  Anacostia  River  and  across  said  Square 
708; 

And,  Whereas,  in  constructing  said  bridge  and  ap¬ 
proaches  the  same  will  pass  over  and  encroach  upon  and 
above  the  said  land  of  the  party  of  the  first  part  to  the 
extent  and  at  the  height  shown  on  print  marked  “Ex¬ 
hibit  A”,  attached  hereto  and  made  a  part  hereof. 

Now,  Therefore,  in  consideration  of  the  mutual  prom¬ 
ises  and  agreements  of  the  parties  hereto,  the  party  of 
the  first  part  agrees  as  follows: 

That  it  will  grant  to  the  party  of  the  second  part,  for 
the  construction  of  said  bridge  and  approaches  in  accord¬ 
ance  with  the  said  “Exhibit  A”,  attached  hereto,  a  right- 
of-way  across  that  portion  of  said  Square  708  shown 
hatched  in  red  on  “Exhibit  B”,  attached  hereto  and  made 
a  part  hereof,  and  that  it  will  also  grant  a  right-of-way 
over  that  part  of  “Q”  Street,  “R”  Street  and  Half 
Place,  shown  hatched  in  red  on  said  “Exhibit  B”,  when 
said  streets  are  dosed,  and  when  title  to  the  portions  of 
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DREDGING 


Standard  Oil  /Co. 


Gulf 

Refining  Co. 


This  •  area  «5  *  270'  to  be 
^radged  to  14ft.  M.L.W. 
Approx.  3,500  cu.yds.  to 
be  removed. 


Capital 
Materials  Co. 


NOTE 

Soundings  are  in  feet  at  M.L.W. 
>  Harbor  Lines-  are  established. 


PROPOSED  DREDGING 
IN  ANAC05TIA  RIVER 
AT  FOOT  OF  SOUTH  CAPITOL  ST. 
WASHINGTON,  O.C. 

Appl  Scat  ion  beiW.M.Hillsoo  Co.  —  Dec.  20 


said  streets  shown  in  green  on  said  “Exhibit  B”  becomes 
vested  in  said  party  of  the  first  part 

The  party  of  the  second  part  agrees  as  follows: 

1.  That  it  will  institute  proceedings  in  accordance 
with  existing  law  to  cause  “R”  Street,  Half  Place,  “Q” 
Street,  and  a  portion  of  First  Street  and  other  street 
areas  abutting  Squares  707,  708,  East  of  708  and  Square 
South  of  708,  all  as  shown  in  blue  and  green  on  “Exhibit 
B”,  attached  hereto  and  made  a  part  hereof,  to  be  dosed, 
and  when  so  dosed  will  cause  title  to  that  portion  of  said 
streets  and  other  street  areas  shown  in  green  on  said 
“Exhibit  B”,  attached  hereto,  to  vest  in  the  party  of  the 
first  part,  in  accordance  with  existing  law. 

2.  That  it  will  permit  installations  of  underground 
storage  tanks  in  said  right-of-way  over  Square  708,  simi¬ 
lar  to  the  existing  500, 000-gallon  storage  tank,  the  loca¬ 
tion  of  which  is  shown  on  said  “Exhibit  A”,  attached 
hereto  and  made  a  part  hereof,  subject  to  the  approval 
of  the  party  of  the  second  part  as  to  the  type,  construc¬ 
tion  and  location  of  said  new  installations. 

3.  That  the  bridge,  piers  and  footings  will  be  so  lo¬ 
cated  and  constructed  as  to  dear  the  existing  500,000- 
gallon  underground  storage  tank,  shown  on  “Exhibit  A”, 
attached  hereto  and  made  a  part  hereof,  and  that  it  will 
at  its  own  cost  and  expense,  provide  all  necessary  pro¬ 
tection  to  said  tanks  during  the  construction  of  said 
bridge  and  approaches. 

4.  That  the  existing  fire  walls  which  encroach  on  said 
right-of-way,  as  shown  on  said  “Exhibit  B”,  attached 
hereto  and  made  a  part  hereof,  shall  remain  as  is,  or, 
should  it  be  necessary  to  alter  the  same,  it  wifi  be  done 
at  the  cost  and  expense  of  the  party  of  the  second  part, 
subject  to  the  approval  of  said  party  of  the  first  part 
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5.  That  the  party  of  the  second  part  will  grant  to  the 
party  of  the  first  part  the  right  to  construct  and  maintain 
a  railroad  siding  and  permanent  pipe-lines  and  connec¬ 
tions  over  that  portion  of  Half  Place  which  reverts  to 
said  party  of  the  first  part  upon  the  closing  of  said  street, 
and  over  which  the  party  of  the  first  part  grants  a  right- 
of-way  to  said  party  of  the  second  part 

6.  That  it  will  recommend  to  the  United  States  District 
Engineer  that  a  permit  be  granted  for  the  construction 
and  extension  of  the  Gulf  Refining  Company’s  dock  to 
project  into  the  riparian  rights  area  of  the  District  of 
Columbia  in  line  of  “S”  Street,  provided  the  wharf  is 
shortened  at  the  southerly  end  so  as  not  to  protrude 
beyond  the  line  of  the  existing  Martins  Wharf,  as  shown 
on  said  “Exhibit  “B”,  attached  hereto  and  made  a  part 
hereof. 

It  is  further  mutually  understood  and  agreed  between 
the  parties  hereto  that  the  promises  and  agreements  of 
the  party  of  the  first  part  shall  not  be  performed  until 
the  streets  mentioned  herein  are  closed  and  titles  to  those 
portions  of  said  streets  shown  in  green  on  said  “Exhibit 
B”,  attached  hereto,  has  vested  in  said  party  of  the  first 
part 

It  is  further  mutually  understood  and  agreed  between 
the  parties  hereto  that  the  promises  and  agreements  con¬ 
tained  in  Paragraph  1  of  the  Agreement  on  the  part  of 
the  party  of  the  second  part,  will  be  performed  within 
five  (5)  years  from  the  date  of  this  Agreement;  otherwise 
this  Agreement  shall  be  null  and  void  unless  extended 
by  mutual  agreement  between  the  parties  hereto. 

IN  WITNESS  WHEREOF,  the  parties  have  executed 
this  Agreement  as  of  the  day  and  year  as  above  written. 

The  Commissioners  of  the  District  of  Columbia,  ap¬ 
pointed  under  the  Act  of  Congress  entitled  “An  Act  Pro- 
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viding  a  permanent  form  of  government  for  the  District 
of  Columbia”,  approved  June  11,  1878,  having  first  con¬ 
sidered  and  approved  the  foregoing  Agreement,  sitting  as 
a  Board,  have  directed  the  execution  thereof  in  the  name 
of  said  District  of  Columbia,  by  their  Secretary,  who  has 
hereunto  set  his  hand  and  affixed  the  seal  of  the  District 
of  Columbia  hereto,  under  authority  of  the  Act  of  Con¬ 
gress,  entitled  “An  Act  to  relieve  the  Commissioners  of 
the  District  of  Columbia  of  certain  ministerial  duties”, 
approved  February  11,  1932; 

The  Standard  Oil  Company  of  New  Jersey,  has  caused 
these  presents  to  be  signed  by  J.  E.  Skehan,  its  Vice 
President;  attested  by  W.  F.  Quick  its  Secretary,  and  its 
corporate  seal  to  be  hereto  affixed,  and  does  hereby  con¬ 
stitute,  authorize  and  appoint  J.  E.  Skehan,  its  true  and 
lawful  attorney,  for  it  and  in  its  name,  place  and  stead, 
to  acknowledge  this  agreement  as  the  act  and  deed  of  the 
corporation. 

DISTRICT  OF  COLUMBIA, 
a  Municipal  Corporation, 

By  /s/  Wm.  F.  Quick,  Secretary, 

Board  of  Commissioners,  D.  C. 
STANDARD  OIL  COMPANY 
OF  NEW  JERSEY, 

By  /s/  J.  E.  Skehan 

J.  E  Skehan,  Vice  President 

(SEAL) 

Attest: 

/s/  W.  F.  Quick 

W.  F.  Quick,  Secretary 

Approved  as  to  Form: 

/s/  Stanley  D.  Neale 

Assistant  Corporation  Counsel,  D.  C. 


Filed.  Mar  19  1951  Harry  M.  Hall,  Clerk 
Standard  Oil  Ex.  #  4 

MEMORANDUM  OF  AGREEMENT  made  and  entered 
into  this  24th  day  of  Jnly,  1946  by  and  between  the  Gulf 
Oil  Corporation  (a  corporation  created  and  existing  under 
the  laws  of  the  State  of  Pennsylvania),  hereinafter  re¬ 
ferred  to  as  “Gulf,”  and  the  Standard  Oil  Company  of 
New  Jersey  (a  corporation  created  and  existing  under 
the  laws  of  the  State  of  Delaware),  hereinafter  referred 
to  as  “Standard.” 

WHEREAS,  Standard  is  the  owner  of  property  in 
Block  S-708  in  the  City  of  Washington  in  the  District  of 
Colombia,  which  property  adjoins  on  the  Anacostia  River 
certain  property  of  Golf;  and 

WHEREAS,  owing  to  the  construction  of  the  new 
South  Capitol  Street  bridge,  the  present  docking  facilities 
will  not  be  adequate  and  suitable  to  accommodate  Stand¬ 
ard’s  vessels  for  their  loading  and  unloading,  and  it  is 
the  desire  of  both  companies  to  extend  their  docking  fa¬ 
cilities  for  their  mutual  convenience,  and  as  an  incident 
thereto  to  make  certain  alterations  and  new  construction 
necessary  and  proper  to  that  end; 

NOW  THEREFORE  THIS  AGREEMENT  WIT¬ 
NESSETH: 

That  the  corporations  hereinabove  named,  in  considera¬ 
tion  of  the  sum  of  ten  dollars  ($10.00)  by  each  to  the 
other  paid,  the  receipt  of  which  is  hereby  acknowledged, 
and  for  other  valuable  considerations  them  thereunto 
moving,  have  mutually  agreed  as  follows : 

1.  Standard  shall,  at  its  own  expense,  extend  the  pres¬ 
ent  Gulf  dock  130  feet  downstream  on  a  line  with  said 
dock,  the  said  extension  to  be  constructed  in  the  same 
manner  and  of  the  same  material  as  the  present  dock; 
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also  at  its  own  expense  it  shall  erect  for  mooring  pur¬ 
poses,  at  approximately  the  southern  end  of  such  exten¬ 
sion,  two  pile  clusters,  one  of  nine  piles  and  one  of  seven 
piles,  all  as  shown  on  the  blueprint  attached  hereto  which 
has  been  prepared  by  the  Sales  Department  in  New  Tork 
(Construction  and  Maintenance  Division)  of  Standard  on 
February  4,  1946,  and  revised  from  time  to  time,  the  last 
revision  being  dated  May  10, 1946. 

2.  Standard  shall,  at  its  own  expense,  construct  on  the 
western  side  of  the  present  dock  in  the  angle  formed  by 
the  junction  of  said  dock  with  the  walkway  connecting 

.  same  with  the  shore,  a  triangular  addition  as  shown  on 
said  blueprint,  the  hypothenuse  of  said  triangle  to  start 
on  the  said  walkway  twenty-four  feet  west  from  the  point 
of  junction,  and  to  end  on  the  dock  at  a  point  twenty  feet 
south  of  said  junction.  Said  triangular  addition  is  to  be 
constructed  on  the  same  level  with  the  present  dock  and 
is  to  be  erected  to  permit  the  more  facile  discharge  of 
cargoes. 

3.  Standard,  at  the  expense  of  Gulf,  is  to  move  the 
group  of  oil  pipe  lines  at  present  running  along  the  said 
walkway,  to  the  location  as  shown  on  said  blueprint,  and, 
also  at  the  expense  of  Gulf,  is  to  erect  timbers  or  trestles 
of  sufficient  strength  to  support  said  pipe  lines,  which 
pipe  lines  are  to  be  placed  at  an  elevation  which  will 
enable  them  to  run  under  said  dock,  and  are  to  be  carried 
under  said  dock  as  extended  to  the  southern  end  thereof 
where  said  pipes  shall  be  brought  to  the  surface  of  the 
dock  as  shown  on  said  blueprint  In  the  case  of  the  pres¬ 
ent  pipe  lines  on  the  walkway,  Standard,  at  the  expense 
of  Gulf,  shall  move  these  pipe  lines  to  the  new  trestles, 
but  the  relocating  of  the  pipe  lines,  under  the  old  and 
new  dock  shall  be  at  Standard’s  expense.  Standard  shall 
also,  entirely  at  the  expense  of  Gulf,  construct  and  lay  to 
the  southern  end  of  said  dock  as  extended,  a  new  eight 


inch  pipe  line  paralleling  the  group  of  pipe  lines  in  this 
paragraph  mentioned  and  bring  same  to  the  surface. 

4.  Standard,  also  at  the  expense  of  Gulf,  shall  remove 
the  catwalk  at  present  erected  on  the  riparian  rights  of 
Standard  extending  from  the  northern  end  of  the  present 
dock  to  a  dolphin  or  duster  of  piles  now  standing  on  the 
riparian  rights  of  Standard,  and  may  also,  at  the  expense 
of  Gulf,  remove  said  dolphin  if  it  shall  interfere  with  the 
erection  or  use  of  any  dock  or  pier  to  be  subsequently 
erected  by  Standard. 

5.  There  are  at  present  located  for  mooring  purposes 
two  bollards,  being  the  two  next  to  the  northern  end  of 
the  present  dock  as  shown  on  said  blueprint.  Standard 
shall,  at  its  own  expense,  reconstruct  said  bollards,  plac¬ 
ing  same  upon  an  appropriate  base  plate  or  plates  and 
securely  bolting  same  as  illustrated  in  said  blueprint. 
Said  bollards  shall  be  constructed  and  maintained  jointly 
for  the  joint  use  of  the  vessels  of  the  two  contracting 
parties. 

6.  The  area  bounded  by  the  waterway  and  the  dock  as 
extended  to  the  south,  as  aforesaid,  and  the  structure 
designated  on  said  blueprint  as  Martin’s  Wharf,  shall  be 
excavated  by  Standard,  at  its  own  expense,  to  a  depth  of 
fourteen  feet  below  mean  low  tide.  This  excavation  is  to 
embrace  an  area  which  is  to  commence  at  a  point  twenty 
feet  south  of  the  present  walkway  and  extend  westerly  at 
a  right  angle  to  the  dock  and  parellel  to  the  said  walk¬ 
way  eighty-five  feet,  and  follow  a  straight  line  which  will 
run  thence  to  a  point  ten  feet  from  the  southeast  comer 
of  said  Martin’s  Wharf,  said  excavation  to  be  continued 
thenoe  downstream  a  sufficient  distance  to  meet  a  mean 
law  water  mark  of  fourteen  feet  Care  is  to  be  exercised 
so  that  such  dredging  shall  not  impair  the  stability  of  any 
wharf  or  dock  structure  surrounding  said  area.  This 
excavation  is  to  be  made  in  order  to  permit  the  smaller 
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vessels  of  tfce  Gulf  fleet  to  moor  on  the  inside  of  the  dock 
as  extended. 

7.  All  of  the  construction  work  provided  for  in  this 
agreement,  as  well  as  the  materials  to  be  supplied,  shall 
be  in  accordance  with  such  specifications  as  may  be  in¬ 
scribed  upon  said  blueprint,  and  so  as  not  to  conflict  with 
any  rules  or  regulations  in  force  in  the  District 

8.  Such  construction  work  shall  be  performed  in  such 
manner,  as  nearly  as  possible,  as  not  to  interfere  wit  i 
the  docking  and  unloading  of  vessels  at  the  dock  la 
order  to  assist  in  the  accomplishment  of  this  end.  Gulf 
agrees  that  during  the  progress  of  the  construction  work 
it  will,  whenever  feasible,  give  advance  notice  of  the  ex¬ 
pected  arrival  of  vessels  for  the  discharge  of  cargo,  so 
that  any  equipment  in  use  and  which  might  interfere  with 
the  mooring  of  such  vessels  and  the  discharge  of  cargoes 
therefrom,  may  be  removed.  Gulf  also  agrees  to  cooper¬ 
ate  during  such  construction  by  the  quick  discharge  and 
movement  of  vessels. 

9.  Gulf  agrees  that  if  any  of  the  Standard’s  vessels 
shall  be  of  such  length  as  to  overlap  the  end  of  the  dock 
and  thus  encroach  upon  Gulf’s  riparian  rights,  such  use 
of  the  dock  and  consequent  encroachment  at  all  times  in 
the  future  shall  be  permitted  for  such  length  of  time  as 
may  reasonably  be  required  for  the  discharge  of  cargo. 
This  permission  shall  be  subject  to  any  present  or  future 
rules  or  regulations  of  the  District. 

10.  After  the  construction  and  dredging  work  herein 
provided  for  shall  have  been  completed,  all  future  main¬ 
tenance  and  repairs  shall  be  the  responsibility  of  Grlf. 

11.  The  covenants  in  this  agreement  contained  shall 
be.  binding  upon  and  enure  to  the  benefit  of  the  successors 
and  assigns  of  the  contracting  parties  and  shall  be  con¬ 
sidered  as  covenants  running  with  the  land  mentioned  in 
this  contract  and  the  riparian  rights  appurtenant  thereto. 


450 


A 


IN  WITNESS  WHEREOF  the  parties  hereto  have 
caused  their  corporate  signature  to  be  hereunto  affixed, 
by  the  officials  respectively  designated  after  their  names, 
and  said  Standard  has  appointed  and  does  hereby  appoint 
Bussell  N.  Keppel  as  its  attorney  in  fact  to  appear  be¬ 
fore  any  officer  authorized  to  take  the  acknowledgement 
of  deeds,  and  to  acknowledge  the  same  as  the  act  and 
deed  of  the  Standard  Oil  Company  of  New  Jersey;  and 
the  said  Gulf  has  appointed  and  does  hereby  appoint 

as  its  attorney  in  fact  to  appear  be¬ 
fore  any  such  officer  and  to  acknowledge  the  same  as  the 
act  and  deed  of  Gulf  Oil  Corporation. 

Witnesses: 

ATTEST 
/s/  W.  F.  Quick 

W.  F.  Quick,  Secretary 

/s/  B.  D.  Hoghland 
B.  D.  Hoghland 

as  to 

STANDARD  OIL  COMPANY 
OF  NEW  JERSEY 
By  /s/  Bussell  N.  Keppel 
Bussell  N.  Keppel 

Witnesses: 

/s/  E.  F.  Ryan 
/s/  J.  J.  Sackes 

Approved  as  to  Form: 

/s/  B.  J.  Connor 

as  to 

GULF  OIL  CORPORATION 
By  /s/  C.  M.  Gils 

Vice  President 

•  •  •  • 
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Standard  OH  Ex.  #  7 

April  2, 1946. 

To  the  Director  of  Highways: 

Reference  to  the  attached  request  from  the  Standard 
Oil  Company  for  permission  to  build  a  new  pier  at  their 
property  located  in  South  Capitol  and  R  Streets,  S.  E. 

This  pier  reconstruction  is  essential  to  the  construction 
of  the  South  Capitol  Street  Bridge  substructure  and 
should  be  expedited  insofar  as  possible.  Plans  have  been 
examined  and  are  satisfactory  for  approval. 

/s/  C.  R.  Whyte 
C.  R.  Whyte, 

Engineer  of  Bridges. 

CRW:am. 

Enel. 

Piled  Mar  19 1951  Harry  M.  Hull,  Clerk 
Standard  OH  Ex.  8 

April  28,  1933 

Architect  of  the  Capitol, 

Washington,  D.  C. 

Sir: 

As  requested  by  you  in  your  letter  of  January  20, 1933, 
an  investigation  has  been  made  of  your  complaint  con¬ 
cerning  the  mooring  of  barges  and  tugs  to  the  piling  at 
the  pumping  station  at  the  foot  of  First  Street,  S.  E. 

The  Harbor  Master  has  notified  the  L.  E.  Smoot  Co.  to 
discontinue  the  dumping  of  debris  into  the  river  at  this 
point 

Some  dispute  arose  as  to  whether  or  not  the  United 
States  or  the  L.  E.  Smoot  Co.  controls  the  area  where 
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the  barges  and  togs  have  been  moored.  The  Surveyor 
has  made  a  survey  to  ascertain  the  physical  conditions. 
A  copy  of  the  survey  plat  is  enclosed.  There  is  also  en¬ 
closed  a  copy  of  the  opinion  of  the  Corporation  Counsel 
of  the  District  of  Columbia,  in  which  he  states, 


“So  far  as  anything  is  disclosed  by  the  reference,  title 
to  the  accretions  in  the  line  of  First  Street  belong  to  the 
United  States  and  now  form  a  part  of  that  street;  that 
it  was  the  intention  of  the  founders  of  the  City  that  First 
Street  should  extend,  and  that  it  does  now  extend,  to  the 
river  bank.” 


A  copy  of  the  blueprint  showing  bulkhead  and  pierhead 
lines  along  this  part  of  the  Anacostia  River  will  be  sent 
to  the  Police  Department  for  its  information  and  guid¬ 
ance. 


Very  truly  yours, 

Daniel  E.  Garges,  Secretary, 
Board  of  Commissioners  of  the 
District  of  Columbia 

3  Enclosures 


•  •  •  • 


Director  of  Highways  ~ 

•  •  •  • 

April  17, 1933. 

To  The  Director  of  Highways : 

With  plat  showing  the  bulkhead  and  pier  lines  along 
the  Anacostia  River  front  between  the  Navy  Yard  and 
W  Street 

Adjoining  the  bulkhead  line  is  the  original  subdivision 
of  various  blocks.  In  some  cases  the  original  divisions 
do  not  show  the  lots  extending  beyond  what  was  then  the 
high  water  line,  but  in  all  cases  we  have  ignored  the  origi¬ 
nal  high  water  line  and  extended  the  lots  to  the  present 
bulkhead  line  as  established  by  the  U.  S.  Engineer  office. 


This  office  has  been  asked  by  the  Chairman  of  the 
Wharf  Committee  to  suggest  a  development  for  the  par* 
pose  of  leasing  between  the  bulkhead  and  pier  line.  IT 
IS  RECOMMENDED  that  all  development  and  leases  be 
carried  out  in  accordance  with  the  plans  herewith  sub¬ 
mitted,  showing  the  lots  and  streets  normal  to  the  bulk¬ 
head  line.  It  is  believed  this  is  the  most  equitable  plan, 
and  is  in  accordance  with  custom. 

•  •  •  • 

/s/  M.  C.  Hazen 

Surveyor,  D.  C. 

Director  of  Highways 

•  •  #  • 

GOVERNMENT  OF  THE  DISTRICT  OF  COLUMBIA 

Engineer  Department 

Address  reply  to 
CHIEF  CLERK 

Statement  by  the  District  of  Columbia  Wharf  Committee 
As  to  the  Need  of  on  Established  Plan  for  Pier 
Extension  Along  the  Anacostia  River 
From  the  Navy  Yard  to  W  Street. 

April  3, 1933. 

It  is  a  matter  of  common  knowledge  that  prior  to  the 
time  the  United  States  acquired  title  to  the  waterfront 
along  the  Washington  Channel,  private  capital  constructed 
wharves  and  piers  along  this  frontage  without  regard  to 
any  orderly  plan  or  system  and  as  a  result  we  have  the 
condition  that  exists  today.  While  the  situation  on  the 
Washington  Channel  is  not  as  objectionable  today  as  it 
was  ten  or  fifteen  years  ago,  it  is  far  from  ideal.  The 
revised  plan  for  the  improvement  of  the  Washington 
Channel  waterfront,  prepared  under  the  direction  of  Major 
Arthur  will,  when  the  project  is  approved  and  funds  pro-, 
vided,  correct  this  situation. 


In  the  case  of  the  water  frontage  along  the  Anacostia 
River  in  the  section  shown  by  the  attached  plat,  it  is 
believed  to  be  important  to  provide  at  this  time  for  a 
pre-arranged,  orderly  plan  of  pier  extension  to  prevent  a 
repetition  of  the  mistakes  made  along  the  Washington 
Channel 

The  Gulf  Refining  Company  was  required  to  construct 
its  pier  normal  to  the  bulkhead  line  and  such  requirement 
should  be  invoked  in  all  future  applications.  Unfortu¬ 
nately,  most  of  the  pier  constructed  some  years  ago  by 
the  Standard  Oil  Company  on  the  Anacostia  River,  be¬ 
tween  R  and  S  Streets,  is  not  normal  to  the  bulkhead 
line  and  should  it  become  necessary  to  replace  this  pier 
in  the  future,  the  normal  arrangement  should  be  exacted. 

/s/  R.  M.  Brannan 
Chairman,  Wharf  Committee. 
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No.  10,970 


QUESTIONS  PRESENTED 

Standard  takes  this  cross  appeal  to  present  basic  ques¬ 
tions  on  the  law  of  riparian  rights  in  the  District  of 
Colombia. 

1.  Whether  adjoining  owners  having  a  common  bound¬ 
ary  on  the  Anacostia  River,  a  navigable  stream  wholly 
within  the  District  of  Colombia,  the  ordinary  high  water 
mark  of  which  has  been  fixed  (U.  S.  v.  Martin ,  177  Fed. 
2nd  33)  as  of  the  time  of  the  grants  in  1794,  have  their 
divisional  riparian  lines  determined  by  equitable  appor¬ 
tionment  of  that  shore  line  to  the  navigable  channel  of  the 
stream  between  lines  normal  to  the  thread  of  the  stream, 
as  at  common  law. 

2.  Whether  the  establishment  of  harbor  lines  by  the 
Secretary  of  War  in  1926  (II  Ja  233)  created  any  rights 
in  the  owners  of  the  uplands  beyond  the  shore  line  of 
1794  as  fixed  by  this  Court,  to  any  fill,  accretion  or  avul¬ 
sion  between  lines  perpendicular  to  the  lot  lines  on  shore 
projected  to  the  bulkhead,  in  contradiction  to  the  common 
law  rule  of  equitable  apportionment  between  lines  normal 
to  the  center  of  the  navigable  channel,  as  stated  in  the 
preceding  question. 

3.  Whether,  if  question  2  is  answered  in  the  affirmative, 
the  divisional  lines  are  then  determined  between  lines 
normal  to  the  channel  or  whether  they  follow  the  lot  lines 
.of  the  fast  land. 


Questions  Presented  _ 

Jurisdictional  Statement 
Statement  of  the  Case — 

Statement  of  Points - 

Statutes  Cited - 

Summary  of  Argument. 

Argument - 

I  Riparian  rights  in  the  District  of  Colum¬ 
bia  are  to  be  determined  in  accordance 
with  the  rule  in  Johnston  v.  Jones,  66 
US  (1  Black)  209 _  6 

II  Ownership  of  the  fee  title  to  the  bed  of 
the  Anacostia  River .  is  in  the  United 
States,  U.  S.  v.  Martin,  85  App.  D.  C.  382  10 

HE  The  issues  raised  by  Standard  are  not  res 
judicata  by  reason  of  the  decision  in  the 
Martin  case,  supra — - : _  11 

IV  Since  the  United  States  has  conferred  no 
right  on  anyone  to  the  bed  of  the  Ana¬ 
costia;  and  the  District  has  no  such  rights 
under  Title  9,  Sections  101-102  and  has  in 
addition  failed  to  set  up  more  than  an  in¬ 
formal  plan  for  making  wharfs  conform 
to  a  normal  relationship  with  the  channel 
it  follows  that  there  are  no  divisional  lines 
and  riparian  apportionments  made  by 
competent  authority _ 1 _ -  13 

V  Bulkhead  lines  fixed  by  the  Secretary  of 
War  cannot  be  the  basis  for  establishing 
property  rights  between  riparian  owners 
or  as  focal  points  for  divisional  lines__  13 

VI  Finding  8  ( JA  56)  does  not  find  support 
in  the  cases  nor  in  any  rule  of  equitable 
apportionment _ _ _  14 
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VII  Where  property  in  the  District  of  Colum¬ 
bia  is  deeded  by  Lot  and  Square  number 
referring  to  plats,  those  plats  are  the  sole 
means  of  determining  the  extent  of  the 
grant  and  the  boundaries _  16 


VIA  The  common  law  rule  for  fixing  divisional 
lines  excludes  every  possible  claim  by 
Martin  in  this  case - 16 

Conclusion - 17 

Appendix _ 18 
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order  denying  an  injunction  (J.A.  57).  Jurisdiction  on 
the  complaint  of  the  plaintiff  below  was  under  Statutes 
giving  that  Court  general  jurisdiction,  Title  11,  Section 
306,  D.C.  Code,  1940  ed;  and  the  right  of  the  Court  to 
issue  writs  of  injunction  contained  in  Section  315  of  Title 
11  of  that  Code.  Jurisdiction  of  this  appeal  is  granted 
by  Title  28,  Section  1292  of  the  United  States  Code,  giv¬ 
ing  jurisdiction  of  appeals  from  interlocutory  orders 
granting  or  denying  injunction.  Standard’s  Appeal  was 
filed  February  19,  1951  ( J.A.  60). 

STATEMENT  OF  THE  CASE 

Standard  takes  this  cross  appeal  for  the  purpose  of 
raising  basic  questions  of  riparian  rights  within  the  Dis¬ 
trict  of  Columbia.  Beal  property  of  Standard  is  not  di¬ 
rectly  affected  by  the  ruling  below  (JA  56)  but  the  in¬ 
terests  of  Standard  are  beyond  the  exigencies  of  this  case. 

Standard  was  a  defendant  below  because  of  building  a 
dock  in  the  Anacostia  Biver  and  dredging  around  it  Both 
of  these  operations  were  done  under  permits.  The  dock 
under  a  permit  from  the  District  of  Columbia  ( JA  431) ; 
and  the  dredging  under  permit  from  the  U.  S.  Engineer 
Office  (JA  436).  The  dock  was  constructed  strictly  in 
accordance  with  the  permit  (JA  162;  199).  The  dredging 
was  done  strictly  according  to  permit  (JA  163;  198) 

The  dock  in  question  was  built  under  the  terms  of  a 
contract  between  Standard  and  Gulf  (JA  442)  which  had 
been  entered  into  because  of  a  contract  between  Standard 
and  the  District  of  Columbia  ( JA  442)  That  contract  was 
made  necessary  in  order  to  provide  land  for  the  westerly 
abuttments  of  the  South  Capitol  Street  bridge,  which  was 
located  on  property  owned  and  occupied  by  Standard  up¬ 
stream  from  the  site  of  this  controversy. 
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One  of  the  provisions  of  the  contract  with  the  District 
of  Columbia  was  that  it  would  grant  a  permit  for  con¬ 
struction  of  the  dock  and  would  aid  in  obtaining  the  dredg¬ 
ing  permit  Standard  received  no  money  out  of  the  trans¬ 
action.  *  \ 

Martin  sought  an  injunction  in  the  court  below,  among 
other  things.  The  District  Court  ordered  a  separate  trial 
on  the  issue  of  injunctive  relief  (J  49). 

Certain  facts  are  admitted:  (A  53)  That  Martin  is 
the  owner  in  fee  of  Lots  6,  7  &  8  in  Square  East  of  664; 
that  Standard  is  the  owner  in  fee  of  Lots  1,  2  &  3  in 
Square  south  of  708;  that  the  fee  title  to  S  Street  is  in 
the  United  States;  that  the. lots  and  street  are  water  front 
lots  and  that  appurtenant  thereto  are  riparian  rights.- 

The  Court  below  at  the  outset  of  the  trial  expressed 
doubt  that  the  proper  parties  were  before  the  Court  ( JA 
109).  £^§1 

There  is  no  dispute  as  Jo  the  exact  location  and  extent 
of  any  of  the  structures  or  work  complained  of.  (JA  422; 
455). 

Harbor  lines  had  been  established  by  the  Secretary  of 
War  opposite  all  of  these  properties  pursuant  to  33  TJ.  S. 
Code  403  ( JA  53) 

Martin’s  title  was  conveyed  by  Lot  and  Square  number 
(JA  372-3)  Four  different  recorded  plats  by  two  differ¬ 
ent  surveyors  were  introduced  in  evidence  (JA  366;  368; 
370  and  380)  Plaintiffs  Exhibit  23  (JA  380)  is  the  one  on 
record  in  the  office  of  the  District  Surveyor  or  the  official 
plat  Each  bf  these  plats  Tefer  to  a  “return  of  June  15, 
1793”  and  each  give  the  water  boundary  as  “the  south¬ 
east  by  the  Eastern  Branch.” 

Chinn  of  the  District  Surveyors  office  explained  the 
location  and  platting  of  the  highwater  line  on  the  fore¬ 
going  plats  (JA  122,  123,  124,  125  &  126). 
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The  location  of  the  higjhwater  line  in  1794  (the  date  of 
the  grant  to  Martin)  is  fixed  in  the  decree  in  United  States 
against  Martin  (JA  419  et  seq)  and  is  platted  on  Plain¬ 
tiff’s  Exhibit  54  b  (JA  422). 

The  issne  presented  by  Standard  is  whether  the  divi¬ 
sional  line  of  Lot  8,  which  is  the  southerly  divisional  line 
of  S  Street  in  the  riparian  area,  is  fixed  by  lines  normal 
to  the  stream,  from  the  highwater  line  at  the  time  of  the 
grant  If  so  fixed  it  intersects  the  bulkhead  138  feet 
southerly  from  the  intersection  appearing  Standards  Ex¬ 
hibit  13  ( JA  455.) 

STATEMENT  OF  POINTS  . 

1.  The  Court  erred  in  failing  to  hold  that  the  bound¬ 
ary  lines  of  Martin’s  riparian  rights  appurtenant  to  Lots 
6,  7  &  8  were  determined  by  projecting  lines  at  right 
angles  from  the  center  line  of  the  Anacostia  River  to  a 
point  on  the  shore  where  the  North  and  South  lot  lines 
intersect  the  highwater  line  of  1794  as  the  same  was  lo¬ 
cated  June  14,  1950  on  file  in  the  Office  of  the  Clerk  in 
the  United  States  District  Court  for  the  District  of 
Columbia. 

2.  That  the  Court  erred  in  holding  that  the  boundary 
lines  to  said  lot  8  in  Square  E  of  664  and  S  Street  is 
determined  from  a  point  where  the  lot  lines  of  said  lot 
and  S  Street,  extended  due  east,  intersect  the  bulkhead 
line  between  parallel  line  to  the  channel  of  the  river. 

3.  The  Court  erred  in  holding  that  the  dock  of  the  de¬ 
fendant  Gulf,  as  extended  by  Standard,  are  located  within 
the  riparian  area  appurtent  to  S  Street  South. 


In  the  District  of  Columbia  riparian  lines  are  determined 
in  accordance  with  the  common  law  rule  of  Johnston  v. 
Jones  66  US  (1  Black)  209.  There  is  no  other  rule. 

These  riparian  rights  are  determined  by  reference  to 
the  fast  land  and  the  lot  lines  on  it  in  proportion  as 
there  is  available  navigable  depth  opposite  the  shore  line. 
The  shore  line  which  controls  in  this  case  is  that  of  1794, 
the  date  of  the  grant  to  the  progenitors  in  title  of  Martin 
and  all  other  defendants  and  adjoining  owners. 

The  rights  of  riparian  owners  in  the  area  between  this 
shore  line  and  the  bulkhead  follow  the  same  course  and 
are  governed  by  the  same  principles  as  the  rights  ex¬ 
tending  to  the  ftdl  navigable  depth,  or  the  pier  head  line. 

There  has  been  no  grant  of  power  by  the  United  States 
to  b^rgnirt  away  any  of  the  bed  of  the  Anacostia;  and  the 
District  has  not  attempted  to  exercise  any  such  power. 

XJ.  8.  v.  Martin  supra,  does  not  render  the  issues  raised 
by  Standard  res  judicata  as  Marian  contends. 
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Under  the  common  law  rule  applicable  in  this  case 
Martin  is  excluded  from  any  possible  claim  against  Stand¬ 
ard  and  others. 


ARGUMENT 

Standard  addresses  itself  to  the  basic  questions  pre¬ 
sented;  and  because  of  the  fact  the  Appellant  Martin  in 
No.  10,969  has  filed  her  brief,  answers  some  of  the  argu¬ 
ments  therein  presented  which  bear  directly  on  the  ques¬ 
tions  raised  by  Standard  because  of  which  this  cross  ap¬ 
peal  has  been  taken. 


I 

Riparian  Rights  in  the  District  of  Columbia  Are  to  be 
Determined  in  Accordance  With  the  Rule  in  John¬ 
ston  v.  Jones.  66  U.  S.  (1  Black)  209. 

In  U.  S.  v.  Belt  142  F  2nd  761,  767,  this  Court  speaking 
of  the  rights  of  riparian  owners  called  them  “qualified 
rights’’  which  passed  by  the  cession  from  Maryland;  and 
defined  those  existing  within  the  District  as  “common  law 
rights  of  a  riparian  owner”.  This  position  is  clear  from 
the  ruling  of  this  Court  in  U.  S.  v.  Martin ,  supra,  which 
stripped  Martin  of  any  claim  to  an  adverse  title  in  the 
area  riverward  of  the  high  water  line  of  1794  and  limited 
her  to  the  qualified  rights  of  all  riparian  owners,  without 
defining  the  lateral  boundaries  of  those  rights. 

There  has  been  no  decision  on  riparian  rights  within 
the  District  of  Columbia.  But  the  United  States  Supreme 
Court  leaves  no  doubt  as  to  method  of  determining  these 
rights. 

There  are  no  cases  within  the  District  on  this  subject. 
However,  the  United  States  Supreme  Court  leaves  no  doubt 
as  to  the  rule. 

Johnston  v.  Jones,  66  U.  S.  (1  Black)  209;  17  Law. 

Ed.  66  SC  117,  121 


“But  as  the  views  of  the  court  have  been  misappre¬ 
hended,  and  that  misapprehension  may  mislead  in  othe  r 
cases,  we  prefer  to  deal  with  the  subject  as  if  it  wei  : 
properly  before  us.  The  -court  below  instructed  the 
jury  in  the  language  used  by  this  court  when  the  case 
was  here  in  1855.  Upon  that  occasion,  it  was  in¬ 
tended  to  adopt  the  rule  laid  down  by  the  Supreme 
Court  of  Massachusetts  in  17  Pick.  45,  46  Deerfield 
v.  Arms.  That  Court  said:  ‘ The  rule  is — 1,  to  meas¬ 
ure  the  whole  extent  of  the  ancient  bank  or  line  of 
the  river,  and  compute  how  many  rods,  yards,  or  feet 
each  riparian  proprietor  owned  on  the  river  line;  2, 
the  next  step  is,  supposing  the  former  line,  for  instance, 
to  amount  to  200  rods,  to  divide  the  newly  formed 
bank  or  river  line  into  200  equal  parts,  and  appropriate 
to  each  proprietor  as  many  portions  of  this  new  river 
line  as  he  owned  rods  on  the  old.  When,  to  complete 
the  division,  lines  are  to  be  drawn  from  the  points 
at  which  the  proprietors  respectively  bounded  on  the 
old,  to  the  points  thus  determined,  as  the  points  of 
division  on  the  newly  formed  shore.  The  new  lines 
thus  formed,  it  is  obvious,  will  be  either  parallel,  or 
divergent,  or  convergent,  according  as  the  new  shore 
line  of  the  river  equals,  or  exceeds,  or  fall  short  of 
the  old.’  It  is  further  said:  ‘It  may  require  modifi¬ 
cation,  perhaps,  under  particular  circumstances.  For 
instance,  in  applying  the  rule  to  the  ancient  margin 
of  the  river,  to  ascertain  the  extent  of  each  proprietor’s 
title  on  that  margin,  the  general  line  ought  to  be  taken, 
and  not  the  actual  length  of  the  line  on  that  margin, 
if  it  happens  to  be  elongated  by  deep  identations  or 
sharp  projections.  In  such  case,  it  should  be  reduced 
by  an  equitable  and  judicious  estimate  to  the  general 
available  line  of  the  land  upon  the  river.’ 

To  this  rule  we  adhere.  With  the  qualification  stated, 
it  may  be  considered  as  embodying  the  views  of  this 
court  upon  the  subject.” 

EARLY  CASES:  x 

Deerfield  v.  Arms  (Mass.)  17  Pick.  45,  46  ;  28  Am.  D 

276 

Aborn  v.  Smith,  12  B.  L  370 

Emerson  v.  Taylor,  9  Greenleaf  42;  23  Am.  Dec.  531 
Clark  v.  Campon,  19  Mich.  325; 
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“The  court  below  ruled  that  rights  in  the  water  are 
not  in  any  way  dependant  upon  the  direction  of  the 
lines  of  hold,  but  that  the  lines  from  the  shore  should 
run,  as  near  as  may  be  perpendicular  to  the  course 
of  the  stream  (which  at  the  point  is  straight)  and  at 
right  angles  with  the  general  direction  of  the  lands. 
We  think  the  ruling  is  correct 
The  right  to  land  under  water  extending  from  the 
shore  toward  the  center  and  thread  of  the  stream  has 
always  been  deemed  appurtenant  to  the  shore  itself. 
It  has  no  reference  whatever  to  the  extent  of  the  ri¬ 
parian  owners’  possession  back  from  the  shore  and  is 
the  same  whether  those  possessions  consist  of  a  deep 
parcel  or  a  mere  strip  of  shore.  And  this  right  to 
the  covered  lands  in  front  has  always  been  held  to 
exclude  any  adjacent  claimant  from  interrupting  in 
any  way  the  full  extent  indicated  by  the  width  of  the 
shore,  without  reference  to  whether  the  tract  ap¬ 
proaches  the  shore  at  right  angles  or  diagonally. 
When  the  shore  is  straight  the  water  front  will  be 
bounded  by  the  lines  drawn  at  right  angles  with  the 
thread  of  the  stream  protracted  until  they  reach  the 
end  of  the  shore  line.  Where  the  stream  curves  the 
same  principle  applies,  and  the  lines  running  from 
the  shore  would  converge  or  separate  according  as 
the  land  lay  within  or  without  the  curve. 

In  all  cases  it  is  held  that  the  only  elements  which 
have  been  considered  by  the  courts  has  been  the  cen¬ 
tral  line  or  thread  of  the  stream  and  the  partition 
among  adjoining  owners  has  been  made  with  refer¬ 
ence  to  them  but  never  with  any  reference  whatever 
to  the  direction  of  the  boundaries  or  the  extent  of  the 
domain  upon  the  uplands.” 

OTHER  CASES 

Freed  v.  Miami  Beach f  112  So.  841;  52  ALR  1177 
Stuart  v.  Oreemyea,  117  Northw.  655  (Mich.)  25  LRA 
ns  257 

Columbia  Land  v.  Van  Dusen,  91  Pac.  287,  11  TRA 
ns.  287.  (Follows  Abom  v.  Smith,  12  R.  L  370) 
Northern  Pine  Co.  v.  Bigelow,  87  Wis.  157 ;  21  LRA 
776.  (Follows  Johnston  v.  Jones,  18  How.  150) 
Tappan  v.  Boston  Co.,  157  Mass.  24;  16  LRA  359 
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TEXTS:  . 

Gould  on  Waters,  Page  296 

3  Farnham  on  Waters  2476  et.  seq. 

4  RCL  91 
'45  C.  J.  513 

Rochester  v.  Barney,  (Conn.)  16  AtL  45,  46 
Blodgett  v.  Davis  Lumber  Co.  (Mich.)  49  N.  W.  917 
Iris  v.  Hingham,  (Mass.  1939)  22  N.  E.  2nd  13 
Swazald  v.  Cooley,  (Cal.  1934)  31  Pac.  2,  381 
Fraser  v.  Ocean  Park,  197  Plac.  328;  198  Pac.  212 
Groner  v.  Foster,  (Va.  1897)  27  S.  E.  493.  (Follows 
Emerson  v.  Taylor) 

Lambert  v.  Norfolk  RR  (Va.  1912)  74  S.  E.  156. 
Mayer  v.Bx&P  Steamboat  Co.,  (Md.  1912)  65  AtL  353 
Portsmouth  Harbor  v.  Swift  (Maine  1912)  82  AtL  542 
Mayor  v.  Crown  Cork  (Balto.  1941)  CCA  4th,  122  Fed. 
2nd  285 

Concilman  v.  LeCompte,  21  AtL  2nd  525 

The  ruling  of  the  Supreme  Court  follows  the  so-called 
“Massachusetts  rule”. 

There  are  other  rules  in  the  earlier  cases  to  wit:  Abom 
v.  Smith  (12  RX  370)  and  the  rule  in  Emerson  v.  Taylor, 
Maine.  While  each  of  these  rules  differ  on  the  method 
of  achieving  the  result,  they  all  attain  the  same  end  in 
terms  of  allotted  space. 

The  essential  requirements  of  each  role  are: 

1.  A  determination  of  the  total  available  navigable 
depth;  and  determination  of  the  total  amount  of 
shoreline.  Each  seeks  to  and  does  achieve  the  same 
result  by  apportioning  the  amount  of  available  area 
along  the  deep  water  channel  in  accordance  with  avail¬ 
able  shore  line.  In  this  case  a  portion  of  the  prop¬ 
erty  upstream  from  the  locus  in  quo  is  appurtenant 
to  a  concave  shoreline.  Hence,  it  follows  that  the 
total  navigable  depth  is  less  than  the  total  appurte¬ 
nant  shore  line.  Consequently,  it  must  be  apportion- 
ated  equitably.  The  role  in  courts  of  the  United 
States  is  that  prescribed  in  the  Johnston  case  supra. 
Were  it  otherwise,  the  two  essentials  and  the  real 
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value  attached  to  a  riparian  ownership  access  would 
be  completely  lost.  The  value  of  a  riparian  ownership 
is  the  right  to  access  over  the  shortest  possible  route 
to  the  navigable  depth.  The  equitable  apportionate 
of  access  to  that  depth  is  dependent  upon  the  amount 
of  shoreline  available  reduced,  in  terms  to  its  relation¬ 
ship  to  the  available  area  of  access.  Thus,  determined, 
riparian  lines  are  formed ;  and  within  them  lie  riparian 
rights  of  access  or  to  fill,  or  of  accretion,  alluvion  or 
reliction.  None  of  the  cases  differ  as  to  the  direction 
which  the  divisional  lines  take.  That  follows  from  tfie 
fact  that  access  to  navigable  depth  by  the  shortest  line 
is  the  paramount  consideration;  and  the  rights  inter¬ 
vening  between  navigable  depth  and  shoreline  fall  into 
place  and  embrace  whatever  rights  may  be  said  ap¬ 
purtenant  to  uplands.  This  is  required  by  the  need 
tor  access  and  is  dependent  upon  equitable  apportion¬ 
ment. 

n 

Ownership  of  the  Fee  Title  to  the  Bed  of  the  Anacostia 
River  is  in  the  United  States.  U.  S.  v.  Martin,  85 
App.  DC  382;  177  Fed.  2,  382. 

In  that  case  the  bed  of  the  river  was  held  to  be  all 
the  land  lying  riverward  of  the  highwater  line  of  1794, 
the  line  of  fast  land  at  the  time  of  the  grant  to  Martin’s 
progenitors  in  title.  The  Court  was  emphatic  upon  that 
point  and  directed  the  fixing  of  the  boundary  in  the  de¬ 
cree  below  (JA  422). 

The  fee  to  all  of  that  property  whether  filled  or  under 
water  is  in  the  United  States.  About  that  there  can  be 
no  manner  of  doubt  By  reference  to  Martins  exhibit 
24  ( JA  381)  it  will  be  seen  what  she  seeks  to  do  in  this 
case.  She  not  only  wants  to  project  her  line  due  east 
and  claim  all  the  fill  within  it;  but  she  has  projected  herself 
beyond  the  bulkhead,  along  this  same  line  with  fill  and  a 
wharf.  She  admits  that  at  least  15  feet  of  the  wharf  is 
not  her  property,  even  under  her  present  claim.  Her  real 
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claim  is  one  of  interference  with  what  projects  beyond 
the  bulkhead.  Bnt  she  has  no  permit  for  this  area.  All 
she  could  produce  at  the  trial  was  Exhibit  38  ( JA  428)  a 
permit  from  the  District  of  Columbia  for  “reconstruct¬ 
ing  an  old  wharf”. 

Martin  has  no  right  or  color  of  right  to  occupy  this 
property  under  any  theory.  Title  33,  US  Code  Section 
403  (appendix  infra,  page  21)  forbids  the  creation  of 
any  of  fill  or  structure  beyond  the  established  harbor  lines. 
It  is  unlawful,  without  affirmative  action  by  Congress  and 
then  only  on  plans  approved  by  the  Chief  of  Engineers.  No 
such  authority  has  been  granted  Martin:  none  is  claimed. 
Defendants  Standard  and  Gulf,  however,  have  permits. 

The  permits  to  Standard  both  from  the  District  and 
the  United  States  resolve  all  questions  of  interference 
with  navigability  of  the  Anacostia.  They  were  issued  after 
due  hearing  and  in  accordance  with  established  procedures. 
(JA  431;  436).  The  regulation  of  wharfing  rests  with  the 
District.  Its  determination  administratively  is  binding 
on  the  permittee  and  every  other  person.  Sections  101- 
102  Title  9,  D.  C.  Code.  That  given  by  the  United  States 
was  in  accordance  with  the  provisions  of  Title  33,  Section 
403  and  binds  every  person  including  the  permittee.  Mar¬ 
tin  cannot  complain  of  any  action  taken  pursuant  to  either 
of  these  permits. 

m 

The  Issues  Raised  by  Standard  Are  Not  Res  Judicata  by 
Reason  of  the  Decision  in  the  Martin  Case. 

Martin  in  the  court  below  and  here  attempts  to  assert 
the  doctrine  of  res  judicata  against  this  defendant.  The 
grounds  are  stated  on  page  32  of  Martins  brief  in  No. 
10,969.  In  general  they  seem  to  be  that  the  Martin  case 
being  one  in  rem  that  somehow  Standard  was  a  party 
to  the  action  because  of  some  general  notice  under  the 
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statute  under  which  the  Martin  case  was  brought  (37  Stats 
93)  (Appendix  page  18  infra). 

That  statute  required  that  notice  of  the  action  “be  served 
according  to  the  ordinary  course  of  said  court,  .  .  .” 
Standard  is  not  mentioned  as  having  any  interest  or 
claim  in  the  property  in  suit  adverse  to  the  United 
States  according  to  the  order  for  publication  (JA  407) 
And  nowhere  is  there  any  evidence  that  the  provisions  of 
Title  13  of  the  D.  C.  Code,  Sections  101,  103,  104,  108  and 
109  (Appendix  pages  23,  24,  25  infra)  have  been  complied 
with.  It  has  been  stipulated  that  Standard  owned  adja¬ 
cent  property.  It  is  admitted  that  it  is  a  foreign  corpora¬ 
tion.  The  provisions  of  37  Stats  93  did  not  waive,  but  on 
the  contrary  specifically  enjoined  compliance  with  service 
of  process  in  accordance  with  the  “ordinary  course  of  said 
court.”  Therefore,  the  issue  of  divisional  lines,  insofar 
as  they  might  adversely,  affect  Standard  or  any  other 
adjacent  owner  are  far  from  res  judicata  by  reason  of 
the  Martin  case. 

And  the  Martin  case  did  not  decide  divisional  lines.  It 
made  no  mention  of  them.  Neither  did  the  Belt  case.' 
The  Court  below  was  in  doubt  as  to  its  jurisdiction  and 
feared  that  there  were  not  before  the  court  the  proper 
parties  for  an  adjudication  such  as  Martin  asked.  In 
Mayor  v.  Crown  Cork  Co.  122  Fed.  2,  385,  as  page  391 
that  Court  said  that  it  was  not  satisfied  with  the  decree, 
which  confirms  in  toto  the  divisional  lines  of  the  .  .  . 
plan  “respecting  all  of  the  property  within  the  area,” 
because  there  as  here  those  parties  were  not  before  the 
Court  And  here  as  in  the  case  just  cited  the  adjoining 
owners  (for  example  of  Lots  southerly  from  Martin  and 
northerly  from  Standard)  are  not  before  the  Court;  and 
yet  it  is  argued  that  their  rights  are  res  judicata.  That 
position  cannot  be  maintained. 
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IV 

Since  the  United  States  Has  Conferred  no  Bight  on  Any¬ 
one  to  the  Bed  of  the  Anacostia;  and  the  District 
of  Columbia  Has  No  Such  Bights  Under  Title  9, 
Sections  101  and  102  and  Has  in  Addition  Failed  to 
Set  up  More  Than  an  Informal  Plan  for  Making 
Wharfs  Conform  to  a  Normal  Belationship  With  the 
Channel  it  Follows  That  There  Are  no  Divisional 
Lines  and  Biparian  Apportionment  Made  by  Com¬ 
petent  Authority. 

The  only  statutes  of  the  United  States  respecting  the 
use  of  the  bed  of  the  Anacostia  are  the  Rivers  and  Har¬ 
bors  Act  of  1899  (Appendix  infra  page  20)  and  the 
Sections  101,  102  of  Title  9  of  the  District  Code  author¬ 
izing  the  District  to  control  wharfing.  But  the  apportion¬ 
ment  of  divisional  lines  among  riparian  owners  involves 
a  property  right  and  a  valuable  one.  It  may  not  be 
exercised  except  in  the  interests  of  all  and  with  due  re¬ 
gard  to  the  interests  of  all  owners  along  a  stream.  The 
only  action  taken  by  the  District  appears  in  the  informal 
exchange  of  correspondence  at  pages  452  and  456  in  the 
Joint  Appendix.  It  is  insufficient  to  adjudicate  rights, 
either  of  the  District  or  of  the  landowners.  It  has  the 
additional  defect  of  attempting  in  its  procedure  to  estab¬ 
lish  rights  perpendicular  to  lot  lines  extending  to  the 
bulkhead  line  before  attempting  to  apportion  the  access 
to  the  navigable  depth,  an  untenable  position  as  will  ap¬ 
pear  in  the  next  argument. 

V 

Bulkhead  Lines  Fixed  by  the  Secretary  of  War  Cannot 
be  the  Basis  for  Establishing  Property  Bights  Be¬ 
tween  Biparian  Owners  or  as  Focal  Points  for  Divi¬ 
sional  Lines. 

A  bulkhead  or  harbor  line  may  be  changed  at  any  time 
within  the  discretion  of  and  for  cause  by  the  Secretary 
of  War  (now  Secretary  of  Army).  It  confers  no  rights 
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other  than  the  assurance  that  filling  and  use  may  be  made 
of  the  intervening  space  by  the  riparian  owner  between 
his  divisional  riparian  lines. 

Philadelphia  v.  Stvmson  223  TJ.  S.  605; 

Title  33  U.  S.  Code  Sec.  404. 

'  The  riparian  rights  are  dependent  npon  just  two  things : 
The  amount  of  shore  line  and  the  amount  of  access  avail¬ 
able  in  the  navigable  portion  of  the  stream  opposite  the 
shore.  All  rules  in  all  the  cases  lead  to  this  same  result 
The  location  of  the  bulkhead  has  nothing  to  do  with  the 
extent  of  the  shore  line  upon  which  an  equitable  appor¬ 
tionment  must  be  based.  The  fast  land  and  the  navigable 
depth  are  the  only  two  things  to  be  considered,  under  any 
of  the  rules. 

Johnston  v.  Jones;  snpra 

Aborn  v.  Smith  12  R.  I.  370 

Emerson  v.  Taylor  9  Greenleaf  (Maine)  42;  23  Am 
Dec  531. 

3  Fanrham,  Waters  2475-  2480. 

VI 

Finding  8  (JA  56)  Does  Not  Find  Support  in  the  Cases 

Nor  in  Any  Rule  of  Equitable  Apportionment. 

Standard  does  not  disagree  with  the  finding  and  con¬ 
clusion  of  the  trial  court  that  Martin  has  not  presented 
a  case  for  injunctive  relief.  But  since  Martin  has  ap¬ 
pealed  Standard  regards  it  as  imperative  to  lay  before 
this  Court  certain  assumptions  made  below,  and  certain 
conclusions  presumed  to  be  drawn  from  the  silence  of  this 
court  on  the  location  of  divisional  lines  in  TJ.  S.  v.  Martin , 
supra  and  TJ.  S.  v.  Belt,  supra,  so  that  there  may  be  an 
adequate  and  complete  review  on  this  appeal. 

The  assumption  concerning  the  direction  of  divisional 
lines  when  a  bulkhead  line  has  been  established  by  the 
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Secretary  of  War,  Standard  submits  is  untenable.  The 
Court  below  assumed  that  when  the  bulkhead  line  was  re¬ 
established  in  1926  riparian  owners  were  invited  to  carry 
their  lot  lines  perpendicular  to  the  line  on  the  fast  land, 
i  e.  due  east  to  the  bulkhead.  But  what  was  the  situation 
with  respect  to  the  earlier  bulkhead  lines?  Does  the 
establishment  of  a  bulkhead  line  change  the  rule  of 
equitable  apportionment?  We  think  not.  The  land  lying 
between  the  bulkhead  and  the  fast  land,  as  here,  is  the 
property  in  fee  of  the  United  States.  It  is  still  riparian 
land;  and  being  riparian  land  however  formed,  whether 
by  accretion,  fill  or  reliction  it  is  still  subject  to  the 
rule  of  riparian  division  in  the  direction  of  the  navigable 
channel.  This  proposition  once  stated  exposes  the  fal¬ 
lacy  in  the  reasoning  of  the  court  below.  What  would 
happen  to  the  owners  of  fast  land  on  a  concave  shore¬ 
line,  as  here,  if  the  bulkhead  were  established  so  far  out 
from  shore  that  projecting  their  lot  lines  perpendicular 
with  the  lines  on  shore  would  cause  them  to  converge 
short  of  the  bulkhead  line?  Could  they  thus  be  deprived 
of  the  right  of  access?  Would  they  cease  to  be  riparian 
owners?  Would  their  adjoining  owners  whose  lines  over¬ 
lapped  thus  acquire  greater  frontage  on  the  bulkhead  than 
they  had  on  shore  simply  because  their  lot  lines  diverged 
instead  of  converged?  We  submit  that  to  ask  these  ques¬ 
tions  demonstrates  the  fallacy  of  assuming,  as  we  are 
asked  to  do,  that  what  lies  between  fast  land  and  a  bulk¬ 
head  is  anything  else  than  a  riparian  right.  Being  a 
riparian  right  it  is  governed  by  the  rules  of  equitable 
apportionment.  The  Martin  case,  supra,  makes  the  char¬ 
acter  of  these  rights  between  land  and  bulkhead  dear  by 
calling  them  riparian  rights;  and  if  they  are  riparian 
rights  they  must  be  governed  by  the  riparian  rule  for 
the  reasons  given  above.  This  goes  to  the  heart  of  this 
controversy. 
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vn 

Where  Property  in  the  District  of  Columbia  is  Deeded  by 
Lot  and  Square  Number  Referring  to  Plats,  Those 
Plats  Are  the  Sole  Means  of  Determining  the  Extent 
of  the  Grant  and  the  Boundaries. 

Here  Martin  took  title  by  Lot  and  square  number.  The 
recorded  plat  shows  that  her  sontheastly  boundary  was 
the  Eastern  branch  (now  called  the  Anacostia)  (JA  380). 
All  the  other  plats  show  the  same  boundary  (JA  366  ;  368; 
370)  The  Court  in  the  Martin  case  fixed  that  boundary 
at  the  highwater  line  of  1794  the  time  of  the  grant  and 
placed  it  approximately  65  feet  east  of  Water  Street. 
( JA  422)  That  is  binding  on  Martin  and  on  all  the  world. 

H owens tein  v.  Richardson  77  App  DC  299;  135  Fed 
2nd  803. 

vm 

The  Common  Law  Rule  for  Fixing  Divisional  Lines  Ex¬ 
cludes  Every  Possible  Claim  by  Martin  in  This  Case. 

i 

Following  the  rule  of  riparian  rights  in  the  District 
set  out  in  the  Johnston  case,  supra,  the  northerly  riparian 
right  divisional  line  between  Martin  and  S  Street  is  de¬ 
termined  by  drawing  a  line  from  the  intersection  of  the 
highwater  line  of  1794  and  the  north  lot  line  (being  the 
point  of  termination  of  the  fast  land)  to  a  point  on  the 
bulkhead  line  which  is  138  feet  southerly  (downstream) 
from  the  line  claimed  to  be  her  north  line  on  the  wharf 
which  she  is  using.  This  determination  was  made  by  Dis¬ 
trict  Assistant  Surveyor  Chinn  (JA  249)  and  appears  on 
Standards  Exhibit  13  (JA  455).  What  lies  to  the  north 
is  property  of  the  United  States  and  other  riparian  own¬ 
ers  to  be  likewise  divided  according  to  the  rule  in  the 
Johnston  case.  But  for  the  purpose  of  this  case,  under 
the  common  law  applicable  in  the  District  as  shown, 
Martin  has  no  rights  whatsoever  to  any  of  the  property 
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which  she  claims  to  have  been  damaged,  and  for  which 
she  seeks  injunctive  relief  as  a  riparian  right  holder. 

CONCLUSION 

From  the  foregoing  Standard  submits  that  its  appeal 
is  well  taken  and  that  this  Court  should  adopt  the  rule 
laid  down  in  Johnston  v.  Jones  by  the  United  States  Su¬ 
preme  Court  and  apply  it  in  the  instant  case.  While 
Standard  will  not  be  injuriously  affected  by  the  affirm¬ 
ance  of  the  Court  below  upon  the  theory  it  adopted,  it 
looks,  as  has  been  stated  before,  beyond  the  exigencies 
of  this  case. 

Respectfully  submitted, 

John  J.  Coubtney, 

843  Investment  Bldg., 
Washington  5,  D.  C. 
Attorney  for  Appellant,  Standard  Oil 
Company  of  New  Jersey,  in  No.  10,970 

J.  B.  Dabby,  of  New  York 
Of  Counsel 


APPENDIX 

The  Act  of  April  27, 1912,  37  Stat.  93,  provides  as  follows: 

An  Act  Providing  for  the  protection  of  the  interests 
of  the  United  States  in  lands  and  waters  comprising 
any  part  of  the  Potomac  River,  the  Anaeostia  River 
or  Eastern  Branch,  and  Rock  Creek  and  lands  adja¬ 
cent  thereto. 

Be  it  enacted  by  the  Senate  and  House  of  Repre¬ 
sentatives  of  the  United  States  of  America  in  Congress 
assembled,  That  for  the  purpose  of  establishing  and 
making  clear  the  title  of  the  United  States  it  shall 
be  the  duty  of  the  Attorney  General  of  the  United 
States  to  institute  as  soon  as  may  be,  or  whenever 
in  his  judgment  it  is  deemed  proper,  a  suit  or  suits 
in  the  Supreme  Court  of  the  District  of  Columbia 
against  all  persons  and  corporations,  or  others,  who 
may  have,  or  pretend  to  have,  any  right,  title,  claim, 
or  interest  adverse  to  the  complete  title  of  the  United 
States  in  and  to  any  part  or  parcel  of  the  land  or 
water  in  the  District  of  Columbia  in,  under,  and 
adjacent  to  the  Potomac  River,  the  Anaeostia  River 
or  Eastern  Branch,  and  Rock  Creek,  including  the 
shores  and  submerged  or  partly  submerged  land,  as 
well  as  the  beds  of  said  waterways,  and  also  the 
upland  immediately  adjacent  thereto,  including  made 
lands,  flats,  and  marsh  lands. 

Sec.  2.  That  the  suit  or  suits  mentioned  in  the 
preceding  section  shall  be  in  the  nature  of  a  bill  in 
equity,  and  there  shall  be  made  parties  defendant 
thereto  all  persons  and  corporations,  or  others,  known 
to  set  up  or  assert  any  claim  or  right  to  or  in  the 
land  or  water  in  said  preceding  section  mentioned, 
and  against  all  other  persons  and  corporations,  or 
others,  who  may  claim  to  have  any  such  right,  title, 
or  interest  On  the  filing  of  said  bill  process  shall 
issue  and  be  served,  according  to  the  ordinary  course 
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of  said  court,  upon  all  persons  and  corporations,  or 
others,  within  the  jurisdiction  of  said  court;  in  case 
said  land  is  in  actual  adverse  possession  to  the 
United  States  notice  shall  be  served  on  the  parties 
in  actual  possession,  and  public  notice  shall  be  given, 
by  advertisement  in  two  newspapers  published  in 
the  city  of  Washington,  for  three  weeks  successively, 
of  the  pendency  of  said  suit,  and  citing  all  persons 
and  corporations,  or  others  interested  in  the  subject 
matter  of  said  suit  or  in  the  land  or  water  in  this 
Act  mentioned,  to  appear,  at  a  day  named  in  such 
notice,  in  said  court  to  answer  the  said  bill  and  set 
forth  and  maintain  any  right,  title,  interest,  or  claim 
that  any  person  or  corporation,  or  others,  may  have 
in  the  premises;  and  the  court  may  order  such  fur¬ 
ther  notice  as  it  shall  think  fit  to  any  party  in 
interest. 

Sec.  3.  That  the  said  cause  shall  then  proceed 
with  all  practicable  expedition  to  a  final  deterntination 
by  said  court  of  all  rights  drawn  in  question  therein, 
and  the  said  court  shall  have  full  power  and  juris¬ 
diction  by  its  decrees  to  determine  every  question  of 
right,  title,  interest,  or  claim  arising  in  the  premises 
-  and  to  vacate,  annul,  set  aside,  or  confirm  any  claim 
of  any  character  arising  or  set  forth  in  the  premises ; 
and  its  decree  shall  be  final  and  conclusive  upon  all 
persons  and  corporations,  or  others,  parties  to  the 
suit,  or  who  shall  fail,  after  public  notice  as  herein¬ 
before  in  this  Act  provided,  to  appear  in  said  court 
and  litigate  his,  her,  their,  or  its  daim,  and  they  shall 
be  deemed  forever  barred  from  setting  up  or  main¬ 
taining  any  right,  title,  interest,  or  claim  in  the 
premises. 

Sec.  4  That  if  on  the  final  hearing  of  said  cause 
the  said  Supreme  Court  of  the  District  of  Columbia 
shall  be  of  opinion  that  there  exists  any  right,  title, 
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or  interest  in  the  land  or  water  in  this  Act  mentioned 
in  any  person,  or  corporation,  or  others,  adverse  to 
the  complete  and  paramount  right  of  the  United 
States,  the  said  court  shall  forthwith  and  in  a  sum¬ 
mary  way  proceed  to  ascertain  the  value  of  any  such 
right,  title,  interest,  or  claim,  exclusive  of  the  value 
of  any  improvement  to  the  property  covered  by  such 
right,  title,  or  interest  made  by  or  under  the  au¬ 
thority  of  the  United  States,  and  report  thereof  shall 
be  made  to  the  Congress. 

Sec.  5.  That  from  the  final  decree  of  the  Supreme 
Court  of  the  District  of  Columbia,  and  every  part 
thereof,  in  the  premises,  an  appeal  shall  be  allowed 
to  the  United  States,  and  to  any  other  party  in  the 
cause  complaining  of  such  decree,  to  the  Supreme 
Court  of  the  United  States,  which  last-mentioned  court 
shall  have  full  power  and  jurisdiction  to  hear,  try, 
and  determine  the  said  matter,  and  every  part  thereof, 
and  to  make  final  decree  in  the  premises;  and  the 
said  cause  shall,  on  motion  of  the  Attorney  General 
of  the  United  States,  be  advanced  to  the  earliest  prac¬ 
ticable  healing. 

The  River  and  Harbor  Act  of  March  3,  1899,  sec.  11, 
30  Stat.  1151,  33  U.S.C.,  sec.  404,  provides  as  follows: 

That  where  it  is  made  manifest  to  the  Secretary  of 
War  that  the  establishment  of  harbor  lines  is  es¬ 
sential  to  the  preservation  and  protection  of  harbors 
he  may,  and  is  hereby,  authorized  to  cause  such  lines 
to  be  established,  beyond  which  no  piers,  wharves, 
bulkheads,  or  other  works  shall  be  extended  or  de¬ 
posits  made,  except  under  such  regulations  as  may 
be  prescribed  from  time  to  time  by  him:  Provided, 
That  whenever  the  Secretary  of  War  grants  to  any 
person  or  persons  permission  to  extend  piers,  wharves, 
bulkheads,  or  other  works,  or  to  make  deposits  in  any 
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tidal  harbor  or  river  of  the  United  States  beyond  any 
harbor  lines  established  under  authority  of  the  United 
States,  he  shall  cause  to  be  ascertained  the  amount  of 
tide  water  displaced  by  any  such  structure  or  by  any 
such  deposits,  and  he  shall,  if  he  deem  it  necessary, 
require  the  parties  to  whom  the  permission  is  given 
to  make  compensation  for  such  displacement  either 
by  excavating  in  some  part  of  the  harbor,  including 
tide-water  channels  between  high  and  low  water  mark, 
to  such  an  extent  as  to  create  a  basin  for  as  much 
tide  water  as  may  be  displaced  by  such  structure  or 
by  such  deposits,  or  in  any  other  mode  that  may  be 
satisfactory  to  him. 

30  Stats  1151;  33  US  Code  403. 

The  creation  of  any  obstruction  not  affirmatively 
authorized  by  Congress,  to  the  navigable  capacity  of 
any  of  the  waters  of  the  United  States  is  prohibited; 
and  it  shall  not  be  lawful  to  build  or  commence  the 
building  of  any  wharf,  pier,  dolphin,  boom,  weir,  break¬ 
water,  bulkhead,  jetty,  or  other  structures  in  any  port, 
roadstead,  haven,  harbor,  canal,  navigable  river,  or 
other  water  of  the  United  States,  outside  established 
harbor  lines,  or  where  no  harbor  lines  have  been  estab¬ 
lished,  except  on  plans  recommended  by  the  Chief  of 
Engineers  and  authorized  by  the  Secretary  of  War; 
and  it  shall  not  be  lawful  to  excavate  or  fill,  or  in  any 
manner  to  alter  or  modify  the  course,  location,  condi¬ 
tion,  or  capacity  of,  any  port,  roadstead,  haven,  harbor, 
canal,  lake,  harbor  of  refuge,  or  inclosure  within  the 
limits  of  any  breakwater,  or  of  the  channel  of  any 
navigable  river  of  the  United  States,  unless  the  work 
has  been  recommended  by  the  Chief  of  Engineers  and 
authorized  by  the  Secretary  of  War  prior  to  the  be¬ 
ginning  of  the  same. 


30  Stats  1377;  Title  9  D.  C.  Code,  1940  ed.,  Sections  101 
and  102 
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Sec.  101 

“With  the  exceptions  hereinafter  provided,  the  Com¬ 
missioners  of  the  District  of  Columbia  shall  have  the 
exclusive  charge  and  control  of  all  wharf  property  be¬ 
longing  to  the  United  States  or  to  the  District  of  Co¬ 
lumbia  within  said  District,  including  all  the  wharves, 
piers,  bulkheads,  and  structures  thereon  and  waters 
adjacent  thereto  within  the  pier  lines,  and  all  slips, 
basins,  docks,  wat^r-fronts,  land  under  water,  and 
structures  thereon,  and  the  appurtenances,  casements, 
uses,  reversions,  and  rights  belonging  thereto,  which 
on  March  3,  1899,  were  owned  or  possessed  by  the 
United  States  or  the  District  of  Columbia,  or  to  which 
they  or  either  of  them  was  on  that  date  or  may  there¬ 
after  become  entitled,  or  which  they  or  either  of  them 
may  acquire  under  the  provisions  hereof  or  otherwise; 
and  said  Commissioners  of  the  District  of  Columbia 
shall  have  exclusive  charge  and  control  of  the  repair¬ 
ing,  building,  rebuilding,  maintaining,  altering, 
strengthening,  leasing,  and  protecting  said  property 
and  every  part  thereof,  and  all  the  cleaning,  dredging, 
and  deepening  necessary  in  and  about  the  same  within 
the  pier  lines.  Said  commissioners  are  also  authorized 
and  empowered  to  make  all  needful  rules  and  regu¬ 
lations  for  the  government  and  control  of  all  wharves, 
piers,  bulkheads,  and  structures  thereon,  and  waters 
adjacent  thereto  within  the  pier  lines,  and  all  the 
basins,  slips,  and  docks,  with  the  land  under  water, 
in  said  District  not  owned  by  the  United  States  or  the 
District  of  Columbia:  .  . 

Sec.  102 

“Said  commissioners  and  the  Chief  of  Engineers  of 
the  United  States  Army  are  authorized  and  empowered 
to  make  all  needful  rules  and  regulations  for  the  gov¬ 
ernment  and  proper  care  of  all  the  property  placed 
in  their  charge  and  under  their  respective  control  by 
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the  provisions  of  section  9-101  and  to  annex  such 
reasonable  penalties  to  said  roles  and  regulations  as 
will  secure  their  enforcement;  and  also  to  make  and 
enforce  rules  and  regulations  in  regard  to  building 
and  repairing  wharves,  the  rental  thereof,  and  the 
rate  of  wharfage.  .  .  .” 

31  Stat.  1419;  D.  C.  Code  13-101 

In  all  common-law  civil  suits  and  actions  in  the 
District  of  Columbia  the  process  for  compelling  the 
defendant’s  appearance  shall  be  a  summons.  ... 

31  Stat  1419;  32  Stat.  544;  34  Stat.  874;  D.  C.  Code  13-103 

In  actions  against  foreign  corporations  doing  busi¬ 
ness  in  the  District  all  process  may  be  served  on  the 
agent  of  such  corporation  or  person  conducting  its 
business,  or,  in  case  he  is  absent  and  can  not  be  found, 
by  leaving  a  copy  at  the  principal  place  of  business 
in  the  District,  or,  if  there  be  no  such  place  of  busi¬ 
ness,  by  leaving  the  same  at  the  place  of  business  or 
residence  of  such  agent  in  said  District,  and  such 
service  shall  be  effectual  to  bring  the  corporation  be¬ 
fore  the  court. 

When  a  foreign  corporation  shall  transact  business 
in  the  District  without  having  any  place  of  business 
or  resident  agent  therein,  service  upon  any  officer  or 
agent  or  employee  of  such  corporation  in  the  District 
shall  be  effectual  as  to  suits,  growing  out  of  con¬ 
tracts  entered  into  or  to  be  performed,  in  whole  or 
in  part,  in  the  District  of  Columbia  or  growing  out 
of  any  tort  committed  in  the  said  District 

31  Stat.  1207  D.  C.  Code  13-104 

In  a  suit  against  a  corporation,  whether  foreign 
or  domestic,  if  process  can  not  be  served,  such  cor¬ 
poration  may  be  proceeded  against  as  a  nonresident 
defendant,  by  notice  by  publication. 
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31  Stat.  1206;  41  Stat.  556;  D.  C.  Code  13-108 

Publication  may  be  substituted  for  personal  serv¬ 
ice  of  process  upon  any  defendant  who  can  not  be 
found  and  who  is  shown  by  affidavit  to  be  a  nonresi¬ 
dent,  or  to  have  been  absent  from  the  District  for 
at  least  six  months,  or  against  the  unknown  heirs  or 
devisees  of  deceased  persons,  in  suits  for  partition, 
divorce,  by  attachment,  foreclosure  of  mortgages  and 
deeds  of  trust,  the  establishment  of  title  to  real  estate 
by  possession,  the  enforcement  of  mechanics  ’  liens, 
and  all  other  liens  against  real  or  personal  property 
within  the  District,  and  in  all  actions  at  law  and  in 
equity  which  have  for  their  immediate  object  the  en¬ 
forcement  or  establishment  of  any  lawful  right,  claim, 
or  demand  to  or  against  any  real  or  personal  property 
within  the  jurisdiction  of  the  court 

Personal  service  of  process  may  be  made  by  any 
person  not  a  party  to  or  otherwise  interested  in  the 
subject-matter  in  controversy  on  a  nonresident  defend¬ 
ant  out  of  the  District  of  Columbia,  which  service  shall 
have  the  same  effect  and  no  other  as  an  order  of 
publication  duly  executed.  In  such  case  the  return 
must  be  made  under  oath  in  the  District  of  Columbia, 
unless  the  person  making  the  service  be  a  sheriff 
or  deputy  sheriff,  a  marshal  or  deputy  marshal,  au¬ 
thorized  to  serve  process  where  service  is  made,  and 
such  return  must  show  the  time  and  place  of  such 
service  and  that  the  defendant  so  served  is  a  non¬ 
resident  of  the  District  of  Columbia.  The  cost  and 
expense  of  such  service  of  process  out  of  the  District 
of  Columbia  shall  be  borne  by  the  party  at  whose 
instance  the  same  is  made  and  shall  not  be  taxed  as 
a  part  of  the  costs  in  the  case;  but  where  such  service 
of  process  is  made  by  same  authorized  officer  of  the 
law  in  this  section  mentioned,  the  actual  and  usual  cost 
of  such  service  of  process  shall  be  taxed  as  a  part 
of  the  costs  in  the  case. 
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31  Stat.  1206;  D.  C.  Code  13-109 

No  order  for  the  substitution  of  publication  for  per¬ 
sonal  service  shall  be  made  until  a  summons  for  the 
defendant  shall  have  been  issued  and  returned  “Not 
to  be  found,”  and  the  nonresidence  of  the  defendant 
or  his  absence  for  at  least  six  months  shall  be  proved 
by  affidavit  to  the  satisfaction  of  the  court 
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STATEMENT  OF  QUESTIONS 
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For  convenience,  Lottie  May  Martin,  plaintiff  in  the 
District  Court,  is  hereinafter  called  4 ‘Mrs,  Martin7’; 
Standard  Oil  Company  of  New  Jersey,  defendant  therein, 
“Standard”;  Gulf  Oil  Corporation,  defendant  therein, 
“Gulf”;  and  The  District  of  Columbia,  third-party  de¬ 
fendant  therein,  “the  District”. 

Appellant  Mrs.  Martin  states  the  questions  presented 
as  follows: — 

L  In  what  direction  do  the  boundary  lines  of  the 
riparian  right  areas  nndisputedly  appurtenant  to  public 
S  Street  and  Mrs.  Martin’s  lots  6,  7  and  8,  Square  E.  of 
664,  run  toward  the  channel  of  the  Anacostia  River? 

(a)  When  Washington  City  was  laid  out  in  the 
1790’s,  did  the  land  commissioners  appointed  by 
President  Washington  intend  that  these  boundary 
lines  would  follow  the  street  and  lot  lines  due  East 
toward  that  channel?  * 

(b)  Are  the  original  maps,  plats  and  certificates 
of  James  Dermott  and  the  other  surveyors  employed 
by  the  land  commissioners  to  survey  the  City  and 
lay  out  the  lots  and  streets  admissible  to  show  their 
intention  when  they  allotted  the  lots  without  any  de¬ 
scription,  but  lot  and  square  numbers  and  the  allot¬ 
ments  were  given  by  law  the  effect  of  conveyances? 

(c)  Did  the  establishment,  about  1900,  of  bulk¬ 
head  and  pierhead  lines  in  the  Anacostia  by  the  Fed¬ 
eral  Government  change  the  direction  of  the  riparian 
right  boundary  lines? 

(d)  Did  the  making  of  a  plat  in  1933  by  Hazen, 
surveyor  for  the  District,  showing  these  boundary 
lines  as  vertical  to  the  bulkhead  and  pierhead  lines, 
change  the  direction  of  said  boundary  lines? 
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II.  Did  the  prior  case  of  United  States  v.  Grom,  Mar¬ 
tin,  et  at.,  decide  that  said  riparian  rights  are  bounded  by 
lines  running  due  East  toward  the  channel  so  as  to  make 
this  question  res  judicata? 

m.  If  questions  I  (a),  (b),  (c)  and  (d)  and  II  are 
answered  unfavorably  to  Mrs.  Martin,  can  the  District 
impair  Mrs.  Martin’s  wharf  reconstructed  with  its  ap¬ 
proval,  by  a  subsequent  change  of  the  riparian  right 
boundary  lines? 

IV.  Are  the  southeasterly  boundary  lines  of  said  lots 
the  1794  mesne  high  water  line  of  the  Anacostia  or  the 
present  high  water  or  bulkhead  line,  and  did  United 
States  v.  Grom,  Martin,  et  at.,  decide  that  said  boundary 
lines  were  the  latter? 

V.  Could  Gulf  and  Standard  lawfully  appropriate  for 
their  own  private  purposes  the  riparian  wharfage  and 
landing  rights  appurtenant  to  S  Street,  a  public  high¬ 
way? 

VL  When  Mrs.  Martin’s  wharf  had  been  substantially 
within  its  present  outlines  for  over  75  years  and  was 
adapted  for  use  with  S  Street,  did  the  fact  that  a  portion 
of  it  was  within  the  lines  of  S  Street  bar  her  under  the 
doctrine  of  unclean  hands  from  exercising  her  right  to 
the  removal  of  such  portion  of  the  Gulf  wharf  and  piles 
as  were  recently  built  within  the  riparian  right  boundary 
lines  of  S  Street? 

(a)  Did  the  doctrines  of  prescription  and  estoppel 
protect  Mrs.  Martin’s  wharf? 

(b)  Was  the  invitation  of  the  District  of  Columbia 
to  reconstruct  a  portion  of  Mrs.  Martin’s  wharf  in 
S  Street  and  its  approval  thereto  admissible  as  evi¬ 
dence  that  her  hands  were  dean? 

VXL  Where  lots  were  conveyed  by  lot  and  square 
number,  the  surveyors’  maps  made  substantially  contem- 


poraneously  with  the  conveyance  showed  lot  lines  extend* 
mg  into  the  Anacostia  Biver,  and  the  District  Court  was 
of  the  opinion  that  the  lines  were  made  with  the  erro¬ 
neous  view  that  the  lot  owners’  title  extended  to  the 
center  of  the  stream,  did  the  lines  mark  the  boundaries 
of  the  riparian  rights  which  were  conveyed? 
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IL  Did  the  prior  case  of  United  States  v.  Oroen,  Mar¬ 
tin,  et  el.,  decide  that  said  riparian  rights  are  bounded  by 
lines  running  due  East  toward  the  channel  so  as  to  make 
this  question  res  judicata? 

HL  If  questions  I  (a),  (b),  (c)  and  (d)  and  31  are 
answered  unfavorably  to  Mrs.  Martin,  can  the  District 
impair  Mrs.  Martin’s  wharf  reconstructed  with  its  ap¬ 
proval,  by  a  subsequent  change  of  the  riparian  right 
boundary  lines? 

IV.  Are  the  southeasterly  boundary  lines  of  said  lots 
the  1794  mesne  high  water  line  of  the  Anacostia  or  the 
present  high  water  or  bulkhead  line,  and  did  United 
States  v.  Groen,  Martin ,  et  al.,  decide  that  said  boundary 
lines  were  the  latter? 

V.  Could  Gulf  and  Standard  lawfully  appropriate  for 
their  own  private  purposes  the  riparian  wharfage  and 
landing  rights  appurtenant  to  S  Street,  a  public  high¬ 
way? 

VI.  When  Mrs.  Martin’s  wharf  had  been  substantially 
within  its  present  outlines  for  over  75  years  and  was 
adapted  for  use  with  S  Street,  did  the  fact  that  a  portion 
of  it  was  within  the  lines  of  S  Street  bar  her  under  the 
doctrine  of  unclean  hands  from  exercising  her  right  to 
the  removal  of  such  portion  of  the  Gulf  wharf  and  piles 
as  were  recently  built  within  the  riparian  right  boundary 
lines  of  S  Street? 

(a)  Did  the  doctrines  of  prescription  and  estoppel 
protect  Mrs.  Martin’s  wharf? 

(b)  Was  the  invitation  of  the  District  of  Columbia 
to  reconstruct  a  portion  of  Mrs.  Martin’s  wharf  in 
S  Street  and  its  approval  thereto  admissible  as  evi¬ 
dence  that  her  hands  were  dean? 

VEL  Where  lots  were  conveyed  by  lot  and  square 
number,  the  surveyors’  maps  made  substantially  contem- 
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giving  that  Court  general  jurisdiction,  T.  11,  Sec.  306, 
D.  C.  Code,  1940  ecL,  and  the  right  to  issue  writs  of  in¬ 
junction,  T.  11,  Sec.  315,  of  said  Code.  Jurisdiction  of 
this  Court  is  granted  by  T.  28,  Sec.  1292,  of  the  United 
States  Code,  giving  this  Court  jurisdiction  of  appeals 
from  interlocutory  orders  denying  injunctions.  The 
order  was  filed  January  19,  1951,  (J.  A.  57).  Mrs. 
Martin’s  Notice  of  Appeal  was  filed  January  29,  1951, 
(J.  A.  58). 


Mrs.  Martin,  as  owner  of  lots  6,  7  and  8,  Square  E. 
of  664,  improved  by  a  wharf,  complained  in  the  District 
Court  against  Standard  and  Gulf  for  erecting  and  main¬ 
taining  a  wharf  and  dusters  of  piles  in  the  Anacostza 
River  in  front  of  her  wharf  and  in  front  of  S  Street,  a 
public  highway  abutting  lot  8.  She  also  complained  of 
interference  with  her  riparian  rights  of  access  to  the 
channel  and  improvement  of  that  access,  by  the  mooring 
of  vessels  and  dredging.  She  prayed  for  a  mandatory 
injunction  and  damages  (J.  A.  5).  Gulf  filed  a  cross- 
claim  against  Standard  (J.  A.  12)  and  a  third-party 
complaint  against  the  District  (J.  A.  21).  The  District 
Court  ordered  separate  trials  of  the  injunction  issue,  the 
damage  issue  and  those  raised  by  the  cross-claim  and 
third-party  complaint  ( J.  A.  49).  After  a  hearing  on  the 
injunction  issue,  the  Court  denied  the  injunction  and  this 
appeal  followed. 


L  Mrs.  Martin  is  owner  in  fee  simple  of  lots  6,  7 
and  8,  Square  E.  of  664>  ( J.  A.  53). 

2.  These  lots  are  water  front  lots  contiguous ;  to  the 
Anacostia  River  and  appurtenant  thereto  are  riparian 
rights,  (J.  A.  53). 
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3.  The  North  and  South  boundaries  of  these  lots  are 
parallel  lines  running  due  East  from  Water  Street,  ( J.  A. 
381). 


4.  The  north  lot  of  these  three  lots  is  Lot  8  and  its 

. 

north  boundary  is  the  south  boundary  of  S  Street  South, 
( J.  A.  381). 

. 

5.  S  Street  South  is  a  public  highway  and  as  such 
the  title  thereto  is  vested  in  the  United  States,  ( J.  A. 

53). 


6.  Appurtenant  to  S  Street  are  riparian  rights,  ( J.  A. 
53).  To  date  no  proceedings  have  been  brought  to  close 
S  Street  ( J.  A.  53,  No.  13). 


7.  A  wharf  (hereinafter  called  Martin’s  wharf)  runs 
out  into  the  Anacostia  between  the  boundary  lines  of  Lots 
7  and  8  extended  East  toward  the  channel  and  also  about 
15'  North  of  the  South  boundary  line  of  S  Street  ex¬ 
tended  East  toward  the  channel  (J.  A.  381). 

8.  A  wharf  outlined  on  the  North  and  South  by  lines 
running  East  and  West  has  been  at  the  site  of  Martin’s 
wharf  since  1842  (J.  A.  383,  384).  Martin’s  wharf  sub¬ 
stantially  in  accordance  with  its  present  outlines  was  re¬ 
built  by  plaintiff’s  predecessors  in  title  in  1876,  again  in 
1906  and  again  in  1931  (J.  A.  168). 

9.  In  1946  another  wharf,  (hereinafter  called  Gulf’s 
wharf),  and  two  clusters  of  piles  (dolphins)  were  built 
by  Standard  for  Gulf  in  the  Anacostia  River,  over  the 
protests  of  Mrs.  Martin  (J.  A.  359).  Now  the  wharf  is 
being  maintained  by  Gulf  as  its  private  property  (J.  A. 
10).  Gulf  ’s  wharf  runs  in  a  Northeasterly  and  South¬ 
westerly  direction  completely  across  the  lines  of  S  Street 
extended  East  and  lies  partly  in  the  lines  of  Lots  7  and  8 


extended  East  and  the  two  dolphins1  lie  wholly  within 


1  One  of  these  dolphins  has  disappeared  to  the  water  line  since 


May  of  1950. 
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those  lines  (J.  A.  382).  It  stands  high  ont  of  the  water 
and  completely  closes  off  the  riparian  rights  appurtenant 
to  S  Street  (J.  A.  382,  385-388).  To  date  no  proceed¬ 
ings  have  been  brought  to  dose  S  Street  (J.  A.  54, 
No.  13). 

10.  Vessels  docking  at  Gulf’s  wharf  project  well  below 
the  dolphin  farthest  down  the  river  ( J.  A.  387,  456)  and 
50'  vessels  coming  into  Martin’s  wharf  have  difficulty  in 
getting  in  ( J.  A.  202-204). 

11.  When  the  City  was  laid  out  in  the  1790’s,  Square 
E.  of  664  was  a  part  of  Carrollsburgh  (Plf.’s  Exs.  17, 18  & 
19).  The  agreement  with  the  Carrollsburgh  lot-owners 
was  that  they  were  to  get  back  lots  in  the  new  city  “in  as 
good  a  situation,”  (17.  5.  v.  Belt,  79  U.  S.  App.  D.  C.  87, 
91,*)  and  they  conveyed  their  lots  to  Beall  &  Gantt,  Trus¬ 
tees,  in  Trust  in  part  as  follows: — 

“that  all  the  said  lots  be  laid  out  together  with  the 
other  lands  designated  for  that  purpose,  for  a  Federal 
City,  with  such  streets,  squares,  parcels  and  lots  as 
the  President  of  the  United  States,  for  the  time  being, 
hath  approved  or  shall  approve;” 

that  Beall  and  Gantt  shall  convey  the  streets  to  the  land 
commissioners;  and  that  one  half  of  the  lots  granted 

“shall  be  assigned  and  conveyed  as  near  the  old 
situations  as  may  be  to  (the  grantor)*  in  fee  simple, 
so  that  he  shall  have  made  up  to  him  one-half  of  his 
former  quantity  and  in  as  good  a  situation,  but  if 
from  apppropriations  for  the  use  of  the  United  States 
one-half  the  quantity  cannot  be  assigned  to  him  in 
like  situation,  then  there  shall  be  satisfaction  made 


*  See  J.  A.  54,  Stip.  No.  15,  providing  that:  “The  parties  agree 
that  historical  facts  surrounding  the  laying  out  of  the  City  of 
Washington  and  the  original  division  and  redivision  of  lots  and  the 
establishment  of  streets  are  to  be  admitted  without  formal  proof.” 

*  Substituted  for  grantor’s  name. 


him  in  ground  within  the  Federal  City,  by  consent 
and  agreement  between  him  and  the  Commissioners 

(J.  A.  424). 


12.  The  water  front  lots  in  Carrollsburgh  were  more 
valuable  than  the  inland  lots,  (79  App.  D.  C.  p.  92). 
Because  of  the  unwillingness  of  the  lot  owners  in  Car¬ 
rollsburgh  to  convey  this  water  front  property  on  any 
other  terms,  they  got  back  new  redivided  lots  bordering 
on  the  river  (79  App.  D.  C.  p.  92)  with  riparian  rights 
which  include  the  right  of  access  to  the  channel  and 
these  riparian  rights  became  and  remain  appurtenant  to 
S  Street  South  and  plaintiff’s  lots,  (79  App.  D.  C.  p.  93) 

(J.  A.  53). 

13.  Major  Ellicott,  L ’Enfant ’s  successor  as  surveyor 
to  the  Commissioners,  prepared  a  plan  (a  copy  of  which 
appears  in  the  49  L.  ed.  report  of  the  Morris  case  facing 
p.  955,  also  Z7.  S.  v.  Martin,  record  Vol.  V,  Plf.  U.  S.’s 
Ex.  T-ll)  showing  wharves  going  out  into  the  river  in 
substantially  the  same  direction  defendants  contend  Mrs. 
Martin’s  riparian  right  lines  run.  However,  this  plan 
was  never  approved  (79  App.  D.  C.  91),  Major  Ellicott 
was  succeeded  by  James  R.  Dermott  who  was  directed 
by  the  Commissioners  to  resurvey  and  plat  the  lands 
within  Carrollsburgh.  This  he  did  and  his  plat,  with 
streets,  squares  and  lots  shown  thereon,  was  adopted  by 
the  President  and  became  the  officially  approved  map  of 
the  City  of  Washington  (79  App.  D.  C.  91,  174  XT.  S.  p. 
256,  43  L.  ed.  p.  946).  Sheets  5,  8  and  9  of  the  Dermott 
(or  tin  case)  map  show  the  North  and  South  boundary 
lines  of  S  Street  and  lots  6,  7  and  8  (and  the  other 
East  and  West  water  streets  and  water  lots  in  the  Car-  - 
rollsburgh  area)  extending  due  East  into  the  river 
well  past  the  shore  line  for  irregular  distances  (Plf.’s 
Exs.  17, 18  &  19).  Many  of  the  water  squares  and  East 
and  West  streets  in  other  parts  of  the  City  do  not  have 


6 


any  lines  extending  past  the  high  water  line  (Plf.’s 
Exs.  17, 18  &  19). 

14.  Plaintiff’s  progenitors  in  title  received  lots  6, 
7  and  8  pursuant  to  the  deeds  in  trust,  by  allotment  and 
assignment  of  the  Commissioners  dated  June  26,  1794, 
which  contained  no  description  of  these  lots  other  than 
the  lot  and  square  numbers  (J.  A.  84,  85).  These  allot¬ 
ments  were  given  the  effect  of  reconveyances  pursuant  to 
the  Deeds  in  Trust  by  Sec.  3  of  the  Act  of  Maryland 
Ratifying  Cession  passed  12/19/1791,  (D.  C.  Code,  1940 
edition  [hereinafter  called  Code],  p.  XXIX). 

15.  A  plat  in  the  custody  of  the  District  of  Columbia 
surveyor  signed  by  R.  King,  Surveyor  to  the  Commis¬ 
sioners,  August  28,  1799,  also  shows  East  and  West  lines 
of  the  lots  and  S  Street  extending  for  irregular  distances 
due  East  into  the  Anacostia  (J.  A.  84,  85). 

16.  Pursuant  to  the  Rivers  and  Harbors  Act  (T.  33, 
USC  sec.  404)  the  Secretary  of  War  has  established  bulk¬ 
head  and  pierhead  lines  along  the  Anacostia  River  in 
front  of  the  property  (J.  A.  53).  Such  lines  were  first 
established  in  1892  under  a  previous  act,  materially 
changed  in  1904  and  immaterially  changed  in  1926  (D.  S. 
Ex.  5,  J.  A.  230-234).  The  administrative  interpretation 
of  the  Department  of  the  Army  (formerly  the  War  De¬ 
partment)  is  that  the  establishment  of  bulkhead  and  pier¬ 
head  lines  merely  express  the  assent  of  the  Federal  Gov¬ 
ernment  to  fill  to  the  bulkhead  line  and  wharf  to  the  pier¬ 
head  line  so  far  as  concerns  the  public  rights  of  naviga¬ 
tion  and  does  not  give  any  property  rights  nor  authorize 
any  injury  to  private  property  nor  invasion  of  private 
rights  (J.  A.  234-242). 

18.  Gulf’s  wharf  was  built  with  permission  of  engi¬ 
neers  employed  by  the  Department  of  the  Army  and 
under  a  permit  granted  by  an  official  of  the  District 
of  Columbia.  The  D.  C.  permit  provided  that  Gulf’s 
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wharf  should  not  protrude  beyond  the  line  of  Martin’s 
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The  reconstruction  of  Martin’s  wharf  in  1906  and 


wharf  (J.  A.  431). 

19.  JLIie  lUUUUSUUUUUU  UJL  JJUUUll  S  WJULCUX  JUU  A«7 w  ouu 

its  repair  in  1931  was  pursuant  to  permits  issued  by 
officials  of  the  District  of  Columbia 
429). 
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20.  A  plat  dated  March  25,  1933,  prepared,  by  M.  C. 


Hazen,  D.  C.  Surveyor,  shows  the  boundary  lmes  of  the 
riparian  rights  appurtenant  to  S  Street  and  the  lots  run¬ 
ning  at  right  angles  to  the  bulkhead  and  pierhead  lines 
( J.  A.  259,  Gulf  Ex  1). 

21.  The  line  of  the  thread  of  the  stream  and  the  shore* 
line  has  changed  since  1794  (J.  A.  269,  270,  272-274,  338, 

339,  366,  380,  381,  383,  384,  Pit’s  Exs.  17,  18  &  19;  3? 

D.  S.  Ex.  5) 
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22.  January  30,  1913,  the  United  States  Government 
as  party  plaintiff  filed  suit  in  District  Court  claiming 
the  fee  simple  title  to  land  described  as  bounded  on  the 
North  by  the  north  line  of  S  Street  South  prolonged  in 
East  to  the  line  of  maximum  depth  of  the  Anacostia,  on 
the  East  by  that  line  of  maximum  depth,  on  the  South 
by  the  north  line  of  T  Street  prolonged  East  to  that  line 
of  maximum  depth  and  on  the  West  by  the  easterly  line 
of  Water  Street  (J.  A.  400,  par.  4).  This  suit  was  filed 
pursuant  to  Act  of  Congress  of  April  27,  1912,  appendix, 
infra,  no.  40-42. 

23.  The  publication  prescribed  in  said  Act  against 
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anyone  claiming  any  interest  in  said  land  was  duly 
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ordered  and  made  (J.  A.  406-409)  and  the  case  was  tried. 
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24.  The  final  derision  of  the  District  Court  in  that 
case  was  that  Mrs.  Martin  owned  Lots  6,  7  and  8  (de- 
scribed  in  the  decree)  and  Martin’s  wharf,  with  riparian 
rights  appurtenant  thereto  (J.  A.  415,  419-422) ;  and: — 

1 1 11.  That  the  plaintiff  (the  United  States)  has  a  good 
and  indefeasible  title  in  fee  simple,  subject  to  the  ripar- 
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ian  rights  of  defendants  (indnding  the  right  to  Trmintafn 
such  portion  of  the  wharf  of  Lottie  May  Martin  appurte¬ 
nant  to  lots  six  (6),  seven  (7)  and  eight  (8)  as  is  below 
the  mesne  high  water  line  of  the  Anacostia  River)  to  all 
of  the  land  between  the  extended  South  line  of  S  Street, 
South  and  the  extended  South  line  of  T  Street,  South 
and  between  the  present  mesne  high  water  line  of  the 
Anacosia  River  and  the  line  of  Tn»«m«imi  depth  thereof.” 
(Words  “the  United  States”  ours.)  (J.  A.  420,  421) 

Questioned  Facts 

The  District  Court  either  ruled  out  (See  J.  A.  217) 
evidence  of  the  following  facts  or  held  it  to  be  evidence 
merely  of  contemporary  views  (J.  A.  309).  In  any  case, 
the  findings  and  opinion  of  the  Court  are  contrary  to 
this  evidence  which  is  uncontradicted: — 

25.  Mr.  Oliver  Wendell  Holmes  and  Miss  Margareth 
Jorgensen,  as  officials  of  the  National  Archives  of  the 
United  States  Government,  produced,  identified  and 
authenticated  as  original  records  of  the  land  Commission¬ 
ers  bearing  the  signature  of  James  R.  Dermott,  Robert 
King  and  other  surveyors  for  the  Commissioners  (J.  A 
79-138)  the  following  documents: — 

(a)  The  original  division  sheets  of  the  Commis¬ 
sioners  for  Sq.  E.  of  664  with  certificates  by  R.  King, 
Surveyor,  written  on  the  back  to  the  effect  that  the 
Commissioners  set  out  and  assigned  Square  East  of 
664  with  the  water  property  thereof  “to  attend  and 
be  as  parts  of  the  Lots”  in  Square  664  “in  such 
proportion  that  Each  Lot  should  have  the  Same 
Breadth  on  Each  Side  of  Water  Street  to  the  Chan- 
nell  of  the  Eastern  Brandi  by  parralel  Lines  due 
East  from  the  Front  Points  as  appears  from  the 
Original  Flans  and  proceedings  in  the  Commissioners 
Office  Dated”  June  26th,  1794  (J.  A.  369). 
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why  his  predecessors  in  office  had  not  acquired  cus¬ 
tody  of  the  records  ( J.  A.  390). 

(e)  A  Senate  bill,  #2725,  introduced  1900  in  the 
56th  Congress,  1st  Session,  to  transfer  the  records 
from  the  predecessor  of  Archives  to  the  D.  C.  Sur¬ 
veyor’s  office  (J.  A.  394). 

(f)  A  report  by  CoL  A,  Bingham,  then  the  officer 
in  charge  of  the  Buildings  and  Grounds  Office  in  the 
Engineer’s  Office,  (the  predecessor  of  Archives)  say¬ 
ing  that  the  records  were  important  original  records 
of  the  transactions  in  the  laying  out  of  the  City  and 
should  remain  where  they  were  for  safekeeping  and 
to  allow  the  United  States  to  support  its  titles  (J.  A. 
394-398). 

26.  Mrs.  Martin’s  predecessor  in  title  and  agent,  Mr. 
James  Martin,  in  1906  filled  in  from  3  to  8  feet  for  the 
full  width  of  S  Street  from  a  point  near  Water  Street 
(see  the  “Brick  Building”  on  Pit’s  Ex.  24,  J.  A.  381) 
to  Martin’s  wharf  to  bring  it  up  level  with  the  wharf 
(J.  A.  174).  He  also  built  at  his  own  expense  the  North 
15  feet  of  the  wharf  in  S  Street.  This  section  of  the 
wharf  included  about  sixty  feet  of  piles,  five  feet  apart 
capped  with  12^  x  12'  timbers  and  concrete  ( J.  A.  169-173). 
Evidence  was  offered  and  rejected,  and  a  tender  of  proof 
made  to  the  effect  that  this  was  all  done  at  the  request 
of  one  of  the  Commissioners  and  with  the  approval  of 
the  Office  of  the  Building  Inspector  of  the  District  of 
Columbia  ( J.  A.  170, 171). 

FINDINGS  AND  OPINION  OF  THE  DISTRICT 

COURT 

27.  Evidence  of  all  the  above  facts  except  those  re¬ 
garding  the  Hazen  plat  of  1933,  the  District  of  Columbia 
permits,  and  the  establishment  and  effect  of  the  bulkhead 
lines  were  introduced  in  Mrs.  Martin’s  case  in  chief.  De¬ 
fendants  then  made  motions  to  dismiss,  aU  of  which  were 


overruled.  Among  these  was  Gulf  and  the  following  took 
place  in  regard  to  its  motion:— 

“Mr.  Magee:  •  •  •  We  have,  Your  Honor,  defi¬ 
nite,  stipulated  facts  in  this  case  which  I  think  at 
this  point  warrant  the  dismissal  of  the  complaint  with¬ 
out  going  forward. 

“The  Court:  My  present  view  is  just  the  other 
way.”  (J.  A.  219). 

-  28.  After  the  case  was  in  and  briefed  and  counsel 
gathered  for  oral  argument,  the  District  Court  stated 
that  his  present  view  was  that  there  were  only  two 
questions  in  the  case:  one,  whether  riparian  rights  fol¬ 
low  the  line  of  the  lots  or  are  perpendicular  to  the  shore 
line,  and  the  other,  whether  Mrs.  Martin  had  gained  any 
rights  by  prescription  or  estoppel  (J.  A.  287).  The  Court 
did  not  think  that  Congress  or  the  United  States  could 
take  riparian  rights  of  one  owner  and  give  them  to 
another  ( J.  A.  287). 

29.  During  the  course  of  the  argument  the  Court 
stated  that  there  was  interference  with  Martin’s  wharf 
by  Gulf’s  wharf  (J.  A.  296) ;  that  it  is  not  the  function 
of  the  Federal  Government  or  of  the  District  to  establish 
a  line  of  riparian  rights,  but  that  they  may  prohibit  the 
use  of  riparian  rights  in  a  way  which  interferes  with 
navigation  ( J.  A.  298,  303,  310,  316) ;  and  that  the  Der- 
mott  map,  so  far  as  it  went,  fixed  the  rights  of  the 
parties,  but  other  exhibits  “may  be  introduced  as  show¬ 
ing  contemporary  views,”  but  not  as  conclusive  (J.  A. 
309). 

30.  After  argument  the  Court’s  opinion  was  that  the 
old  maps  showing  the  continuation  of  the  riparian  lines 
were  probably  made  with  the  view  that  the  property  own¬ 
ers  owned  title  to  the  land  underneath  the  river  to  the 
center  of  the  stream,  “but  the  Supreme  Court  has  hdd 
they  are  not  so  entitled,  and,  no  .  matter  whether  those 
lines  are  extended,  1  think  the  riparian  rights  would  be 
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perpendicular  to  the  shore  line  when  they  reach  it  ( J.  A. 
319,  323),  bnt  that  the  City  could  not  vest  any  individual 
with  any  rights  to  a  wharf  at  the  end  of  S  Street 
which  would  cut  off  the  rights  of  other  parties  and  that 
the  suit  should  be  maintained  insofar  as  it  sought  to 
enjoin  the  wharf  within  the  lines  of  S  Street  extended, 
but  not  otherwise  (J.  A.  320-322). 

31.  Thereafter  at  an  informal  conference  as  in  Cham¬ 
bers  to  settle  the  findings  of  fact,  conclusions  of  law  and 
judgment,  the  Court  held  that  the  riparian  rights  boun¬ 
dary  lines  should  be  fixed  as  extending  the  lines  of  the 
lots  to  the  bulkhead  lines  and  then  at  right  angles  to  the 
bulkhead  lines  (J.  A.  351,  352);  and  that  because  Mrs. 
Martin’s  wharf  was  in  the  S  Street  area  she  does  not 
come  into  court  with  dean  hands  and  is,  therefore,  not 
entitled  to  have  the  portion  of  Gulf’s  wharf  within  the 
riparian  boundary  lines  of  S  Street  removed. 

32.  The  District  Court  found  as  a  fact  that  the  south¬ 
easterly  boundary  of  lots  6,  7  and  8  is  the  high  water 
mark  of  the  Anacostia  as  it  was  in  the  year  1794  ( J.  A. 
55,  f.  No.  2). 

STATEMENT  OF  POINTS 

L  The  Court  erred  in  failing  to  hold  that  the  boun¬ 
dary  lines  of  the  riparian  right  areas  appurtenant  to  S 
Street  and  lots  6  and  7,  Square  E.  of  664^  were  extensions 
East  into  the  Anacostia  Biver  of  the  street  and  lot  lines. 

(a)  The  Court  erred  in  failing  to  hold  that  said 
boundary  lines  were  fixed  as  such  extensions  East 
when  Washington  City  was  laid  out  in  the  1790’s. 

(b)  The  Court  erred  in  failing  to  hold  that  the 
prior  District  Court  case  of  Untied  States  v.  Oroen, 
Martin,  et  id.,  dedded  that  the  riparian  right  areas 
appurtenant  to  said  ,  lots  6  and  7  were  bounded  by. 
extensions  East  of  the  lot  lines. 
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(c)  The  direction  of  said  boundary  lines  was 
never  lawfully  changed.  The  Court  held  that  neither 
the  United  States  nor  the  District  .had  power  to 
change  said  lines,  bat  erred  in  holding  that  their 
direction  changed  at  the  bulkhead  line  and  thereafter 
went  out  into  the  river  at  right  angles  thereto. 

(d)  The  Court  erred  in  failing  to  hold  that  the 
boundary  lines  had  been  so  fixed  by  prescription  and 
estoppel 

2.  The  Court  erred  in  finding  that  the  Southeasterly 
boundary  of  said  lots  6  and  7  is  the  high  water  mark  of 
the  Anacostia  Eiver  as  it  was  in  1794.  Such  finding  is 
fatally  inconsistent  with  the  decisions  in  said  case  of 
United  States  v.  Groen. 

3.  The  Gulf  wharf  and  dolphins  within  the  lines  of 
S  Street  unlawfully  dose  the  street  to  the  public  and 
exdude  Mrs.  Martin  as  a  member  of  the  public  from  the 
enjoyment  of  her  rights.  The  Court  agreed  with  this 
in  part,  but  erred  in  holding  that  Mrs.  Martin’s  right  to 
relief  was  barred  by  the  existence  of  a  portion  of  her 
wharf  within  the  lines  of  S  Street. 

4.  The  Court  erred  in  rejecting  evidence  that  part  c* 
Mrs.  Martin’s  wharf  was  reconstructed  in  S  Street  at 
the  invitation  and  with/  the  approval  of  the  District 
authorities. 

5.  The  Court  erred  in  holding  that  Mrs.  Martin  came 
into  Court  with  undean  hands  and  in  failing  to  hold  that 
the  doctrines  of  prescription  and  estoppel  deaned  Mrs. 
Martin’s  hands  (if  they  ever  were  undean). 

6.  The  1799  report  of  Dermott,  plats  and  certificates 
of  his  and  other  surveyors  for  the  land  commissioners  in 
the  1790’s  and  authenticating  evidence  of  these  maps  and 
documents  were  either  excluded  or  limited  to  evidence  of 
contemporary  views.  The  Court  erred  in  this  and  in  giv¬ 
ing  no  weight  to  this  evidence. 
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(a)  If  the  Court  was  right  in  holding  that  these 
boundary  lines  were  drawn  to  show  the  lot  lines  with 
the  erroneous  view  that  they  extended  to  the  chan¬ 
nel,  then  the  Court  erred  in  failing  to  hold  that  an 
attempted  conveyance  of  the  fee  within  those  lines 
conveyed  the  riparian  rights,  a  lesser  estate. 

7.  The  Court  erred  in  admitting  the  Hazen  map  of 
1933,  platting  the  riparian  boundary  lines  as  changing 
direction  at  the  bulkhead  line.  If  the  Court  did  not  err 
in  this  respect,  then  it  was  error  to  reject  the  Hazen 
survey  of  1906  showing  the  lines  as  continuing  past  the 
bulkhead  line  in  the  same  direction. 

STATUTES  INVOLVED 

The  only  provision  for  the  transfer  of  real  property 
now  in  the  District  of  Columbia  from  Maryland  to  the 
United  States  is  contained  in  the  Act  of  Maryland  Ratify¬ 
ing.  the  Cession,  passed  December  19,  1791,  Code,  p. 
xxvnl  to  XXXI,  which  provided  in  Section  2  after 
ceding  the  territory  that  nothing  therein  contained 
should  vest  in  the  United  States  any  right  of  property 
in  the  soil  as  to  affect  the  rights  of  individuals  therein 
otherwise  than  the  same  may  be  transferred  by  such 
individuals  to  the  United  States.  This  section  is  set  forth 
in  appendix,  infra,  p.  40. 

Section  3  of  that  act,  Code,  p.  AAJLA,  gives  the  allot¬ 
ments  by  the  commissioners  the  force  and  effect  of  re¬ 
conveyances  under  the  deeds  in  trust  by  providing  in 
part: — 

“*  *  #  and  all  persons  to  whom  allotments  and 
assignments  of  lands  shall  be  made  by  the  commis¬ 
sioners  •  •  •  shall  hold  the  same  •  •  •  as  if  the 
same  had  been  actually  reconveyed  pursuant  to  the 
said  deed  in  trust” 


Section  7  of  that  Act,  Code,  p.  XXX,  providing  for 
the  keeping  of  a  book  similar  to  the  book  of  redivision 
of  lots  in  Carrollsbuxgh  and  Hamburgh  is  set  forth  in 
part  in  appendix,  infra,  p.  40. 

Section  2  of  the  Act  of  Congress  of  July  16,  1790, 
accepting  cession,  1  Stat  139,  ch.  28,  Code,  ’40  Edition, 
p.  XXXT,  provided  in  part:— 

“That  the  President  of  the  United  States  be  author¬ 
ized  to  appoint,  and  •  •  •  to  keep  in  appoint¬ 
ment  as  long  as  may  be  necessary  three  commis¬ 
sioners,  who,  •  •  •  shall,  under  the  direction  of 
the  President,  survey,  •  •  •  a  district  or  territory, 


.  The  provisions  of  the  Act  of  Congress  of  April  27, 
1912,  37  Stat  93,  under  which  the  case  of  United  States 
v.  Groen,  et  al.,  was  filed,  which  provide  that  the  decree 
in  that  case  shall  be  final  and  conclusive  on  all  parties 
who  shall  fail  after  public  notice  to  appear  in  the  suit, 
are  set  forth  in  appendix,  infra,  pp.  4042. 

That  part  of  the  Bivers  and  Harbors  Act  of  March  3,' 
1899,  sec.  11,  30  Stat  1151,  33  U.  S.  C.,  sec.  404,  which 
authorized  the  establishment  of  the  bulkhead  and  pier¬ 
head  lines  is  set  forth  in  appendix,  infra,  p.  42.  This 
act  was  specifically  made  applicable  to  the  Anacostia 
River  by  Act  of  Congress  reported  in  T.  33,  sec.  405, 
U.S.C. 

A  portion  of  the  Act  of  Congress  authorizing  the  clos¬ 
ing  of  streets,  Code  T.  7,  secs.  401406,  is  set  forth  in 
appendix,  infra,  p.  42.  Secs.  403405,  prescribing  pro¬ 
cedure  to  be  taken  before  the  street  can  be  dosed,  are 
not  reproduced,  as  it  is  admitted  here  that  no  proceed¬ 
ings  have  been  taken  to  dose  S  Street  (J.  A.  54,  No.  13). 
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SUMMARY  OF  ARGUMENT 

I.  The  Riparian  Right  Boundary  Lines  Run  Doe  East 

Past  the  Pierhead  Line 

All  the  Carrollsbnrgh  water  front  property  owners  with 
riparian  rights  appurtenant,  conveyed  their  property  in 
the  1790 ’s  by  the  Deeds  in  Trust,  to  lay  out  the  City, 
streets  and  lots,  redivide  the  Carrolsburgh  lots  into 
Washington  City  lots  and  reallot  half  of  them  in  as  good 
a  situation  to  the  former  owners  as  near  the  same  situa¬ 
tion  as  possible.  Consequently,  all  the  riparian  rights 
came  into  a  single  ownership,  the  land  Commissioners, 
for  the  purposes  set  forth  in  the  Deeds  in  Trust  and 
the  statutes  regarding  the  laying  out  of  the  new  City. 

When  the  riparian  rights  came  into  a  single  ownership 
to  be  parcelled  out  to  the  new  lot  owners  by  the  land 
Commissioners,  the  boundary  lines  of  the  rights  reallotted 
by  them  became  binding  on  all  concerned. 

The  land  Commissioners  reallotted  by  lot  and  square 
number  without  further  description.  Consequently  the 
only  source  of  determining  the  boundary  lines  are  the 
surveys,  certificates,  reports  and  maps  of  the  surveyors 
for  the  land  Commissioners.  These  surveys,  etc.,  are 
unanimous  to  the  effect  that  the  boundary  lines  of  the 
riparian  rights  reallotted  were  extensions  East  into  the 
river  of  the  street  and  lot  lines  which  ran  due  East  and 
West. 

The  theory  that  plats  showing  the  lines  going  past  the 
high  water  mark  for  irregular  distances  were  so  be¬ 
cause  the  surveyors  drew  the  lot  lines  first  and  then 
fixed  and  drew  the  high  water  line  is  rebutted  by  the 
express  report  and  plat  of  Dermott  and  the  fact  that 
the  various  surveyors’  plats  range  in  date  from  1793  to 
1800.  The  opinion  of  the  District  Court  that  the  lines 
were  intended  to  mark  the  conveyance  of  the  land  under 


the  water  to  the  channel  does  not  alter  the  situation,  if 
correct,  because  of  the  rule  that  one  who  conveys  a 
greater  estate  than  he  owns  effectively  conveys  the  lesser 
estate  he  does  possess. 

Once  the  riparian  right  boundary  lines  became  fixed 
they  could  not  be  changed  except  by  deed  of  the  owners 
or,  possibly,  to  improve  public  navigation  (provided  this 
were  not  arbitrarily  done). 

When  the  bulkhead  and  pierhead  lines  were  established 
in  1892,  over  100  years  later,  they  only  gave  the  assent 
of  the  government  to  fill  to  the  bulkhead  line  and  wharf 
to  the  pierhead  line  and  did  not  otherwise  change  any 
private  rights. 

The  unauthenticated  Hazen  map  of  1933  was  not  in¬ 
tended  to  change  the  direction  of  private  riparian  lines 
and,  in  any  case,  was  ineffective  to  make  such  a  change. 

The  Engineer’s  office  merely  examined  the  plan  of  the 
proposed  Gulf  wharf  to  see  if  it  extended  past  the  pier¬ 
head  line  or  was  any  danger  to  public  navigation.  The 
officials  of  that  office  did  not  and  could  not  grant  any 
permission  which  would  violate  any  private  riparian 
rights. 

This  Question  Is  Ees  Judicata  in  Plaintiff’s  Favor 

The  proceedings  in  United  States  v.  Martin  are  res 
judicata  in  this  case  and  finally  decide  that  the  riparian 
rights  are  bounded  by  East  and  West  lines.  The  de¬ 
scription  in  the  decree  is  augmented  in  this  regard  by 
the  description  in  the  complaint  of  the  area  in  litigation. 
While  defendants  here  were  not  specifically  named  as  de¬ 
fendants  in  that  case,  they  are  claiming  under  the  United 
States.  Besides,  United  States  v.  Mdftm  was  an  action 
in  rem  brought  in  accordance  with  the  Act  of  April  27, 
1912,  (appendix,  infra,  p.  40)  which  provided  that  cita¬ 
tion  by  publication  should  be  made  against  all  parties 
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who  might  claim  to  have  any  interest  in  the  real  prop¬ 
erty  involved  in  that  case;  that  the  decree  should  be 
final  and  conclusive  against  all  such  parties  who  should 
fail  to  appear;  and  that  they  should  be  forever  barred 
from  setting  up  any  such  claim. 

n.  The  Defendants  Are  Estopped  to  Interfere  With 
Martin’s  Wharf  and  Prescription  Has  Crystallized 
.  the  Lines 

Martin’s  wharf  was  built  or  rebuilt  substantially  in 
its  present  outlines  in  1887.  With  the  acquiescence  and 
approval  and  at  the  invitation  of  the  District  of  Columbia 
as  to  the  portion  in  S  Street  it  was  rebuilt  in  1906  and 
again  in  1933  at  substantial  cost  Defendants  Gulf  and 
Standard  are  claiming  through  the  District  of  Columbia. 
All  of  them  are  estopped  from  claiming  that  the  riparian 
right  lines  have  changed  and  from  interfering  with  the 
use  of  Martra’s  wharf  as  they  are  now  doing. 

DDL  The  Gulf  Wharf  In  S  Street  Unlawfully  Appro¬ 
priates  Public  Bights  to  a  Private  Use  and  Plain¬ 
tiff  Has  the  Bight  to  Enjoin  the  Same 

The  end  of  S  Street  is  a  public  landing.  The  riparian 
rights  appurtenant  to  it  are  held  in  trust  for  the  use  of 
the  public.  There  was  no  power  to  appropriate  them  to 
a  purely  private  use  by  permitting  the  Gulf  wharf  and 
dolphins  to  close  them  off.  The  portion  of  plaintiff’s 
wharf  in  S  Street  is  on  a  level  with  the  street  and  adapted 
for  use  as  a  public  landing.  Gulf’s  wharf  and  dolphins 
are  way  above  the  level  of  S  Street  and  the  water  in 
front  of  it  and  are  not  adapted  to  use  by  anyone  but  Gulf. 
Plaintiff  made  substantial  improvements  to  S  Street  and 
abuts  thereon.  She  has  a  right  peculiar  to  her  to  use 
the  street  and  its  appurtenances  which  should  be  pro¬ 
tected  by  injunction. 


Id 


The  doctrine  of  unclean  hands  operates  to  bar  rdief 
only  when  there  is  unlawful  conduct  knowingly  committed 
by  the  plaintiff.  Mrs.  Martin  has  done  nothing  wrong 
here  knowingly  or  otherwise.  Any  improvements  by  her 
to  S  Street  have  been  with  the  sanction  of  the  District  of 
Columbia  and  have  benefited  the  public. 


L  The  Riparian  Right  Boundary  Lines  Run  Doe  East 

Past  the  Pierhead  Line 

By  law  and  by  stipulation  of  the  parties  herein  ( J.  A. 
54)  this  Court  should  take  judicial  notice  of  the  historic 
facts  surrounding  the  laying  out  of  the  City  of  Wash¬ 
ington  in  the  1790’s.  These  facts  are  set  forth  in  detail 
in  the  Potomac  Steamboat  case;  109  IT.  S.  672,  3  S.  Ct. 
445,  27  L.  ed.  1070;  the  Morris  case,  174  U.  S.  196,  19 
S.  Ct  649,  43  L.  ed.  946;  the  Belt  case,  79  U.  S.  App. 
D.  C.  87,  142  F.  (2d)  761;  and  United  States  v.  Martin  in 
the  District  Court,  sub  nominee  United  States  v.  Groen, 
72  F.  Supp.  713,  and  in  this  Court,  85  IT.  S.  App.  D.  C. 
382,  177  F.  (2d)  733;  cer.  den.  339  IT.  S.  957,  70  S.  Ct 
979,  94  L.  ed.  1368.  .  Those  cases  establish  the  following 
beyond  dispute.  In  the  1790’s  the  property  owners,  vol¬ 
untarily  through  deeds  in  trust,  or  involuntarily  because 
of  sec.  3  of  the  Act  of  Maryland  Ratifying  the  Cession, 
conveyed  their  property  to  Beall  &  Gantt,  Trustees,  in 
trust  for  the  laying  out  of  the  City  and  the  reallotment  of 
one-half  of  the  new  lots  back  to  the  original  proprietors 
as  compensation  for  their  land.  As  the  Potomac  and 
Anacostia  (Eastern  Branch)  could  accommodate  vessels 
of-  the  deepest  draft  then  known,  it  was  believed  that 
Washington  would  become  one  of  the  world’s  greatest 
shipping  centers.  The  little  town  of  Carrollsburgh  lay 
on  one  of  the  finest  harbors  in  the  country,  between  Buz¬ 
zards  (Greenleaf )  Point  and  the  present  site  of  the  Navy 


Yard.  It  had  been  established  by  means  of  a  conveyance 
dated  November  2,  1770,  from  Charles  Carroll,  Junior, 
to  Henry  Bozer,  Daniel  Carroll  and  Notiey  Young,  in 
trust,  to  lay  out  the  town  and  convey  the  lots  to  pur¬ 
chasers  selected  by  the  issuance  of  lottery  tickets.  The 
Carrollsburgh  water  front  lot  owners  had  riparian  rights 
and  considered  their  property  more  valuable  than  the 
other  property  to  be  in  the  City.  They  therefore  required 
agreement  that  the  new  lots  to  be  redivided  and  allotted 
to  them  should  have  riparian  rights  appurtenant,  and 
the  land  commissioners  to  satisfy  this  agreement  allotted 
lots  7  and  8,  Square  E.  of  664,  to  Mrs.  Martin’s  progeni¬ 
tors  in  title  with  riparian  rights  appurtenant.  As  S 
Street,  abutting  lot  8,  was  platted  out  of  Carrollsburgh,  it 
also  had  riparian  rights  appurtenant  Because  of  the 
importance  attached  to  these  riparian  rights,  it  is  incon¬ 
ceivable  that  their  boundary  lines  should  have  been  left 
to  chance  to  determine. 

The  Records  of  the  Land  Commissioners  Ware  AU 
Admissible  and  Establish  the  Direction  of  the 
Boundary  Lines 

The  land  commissioners  were  assigned  the  duty  of  sur¬ 
veying  the  new  city  and  redividing  and.  allotting  the  lots. 
When  they  allotted  by  lot  and  square  number  with  no 
metes  and  bounds  description,  what  better  source  is  there 
for  determining  the  boundaries  of  lot  8  and  lot  7,  Square 
E.  of  664,  than  their  original  records.  These  records  were 
produced  from  the  custody  of  the  United  States  and  the 
District  of  Columbia  surveyor  and  show,  without  contra¬ 
diction  or  conflict,  the  boundary  lines  running  due  East 
well  past  the  high  water  line  of  the  Anacostia,  and,  in 
some  exhibits,  specifically,  by  lines  ,  and  words,  to  the 
channel  of  the  river. 

Three  original  sheets  of  the  maps  prepared  by  James 
R  Dermott  were  introduced  and  show  the  East  and  West 
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street  and  lot  lines  in  the  Carrollsbnrgh  area  extending 
well  past  the  high  water  mark  East  into  the  river  for 
irregular  distances.  The  original  division  sheets  were 
introduced  and  show  the  same  thing.  The  Dermott  maps 
contain  squares  outside  of  the  Carrollsburg  area  that  are 
closed  off  along  the  river.  The  property  owners  were 
alive  and  acutely  conscious  of  their  properly  rights  at  the 
time  these  maps  were  made.  Their  legitimate  demands 
for  riparian  rights  in  as  good  a  situation  as  those  which 
attached  to  their  Carrollsburgh  lots  had  to  be  satisfied. 
It  is  not  possible  that  so  many  lines  would  have  been 
drawn  that  way  by  the  surveyors  carelessly  or  without 
purpose.  There  was  testimony  by  Mr.  Chinn,  a  District 
of  Columbia  surveyor,  that  in  his  opinion  the  lines  were 
so  drawn  because  it  took  longer  to  ascertain  the  mean 
high  water  line  than  to  fix  the  lot  lines  and  the  lot  lines 
were  drawn  in  first  and  the  line  of  mean  high  water  later. 
As  he  admitted,  there  is  nothing  on  the  maps  and  plats 
to  indicate  which  lines  were  drawn  first.  Mr.  Chinn  might 
know  how  surveyors  work  today,  but  how  does  he  know 
how  surveyors  worked  in  the  1790*8,  over  one  hundred 
and  fifty  years  ago? 

Also,  Mr.  Chinn’s  testimony  is  conclusively  rebutted 
by  the  fact  that  the  lot  lines  are  extended  East  into  the 
river  on  all  the  plats  introduced,  which  range  in  date 
from  July  23,  1794  (J.  A.  366,  370)  to  August  28,  1799 
(J.  A.  368,  370)  and  by  the  evidence  hereinafter  men¬ 
tioned. 

From  the  records  of  the  land  commissioners,  a  bound 
volume  of  records  of  redivision  and  allotment  of  lots  in 
Carrollsburgh  and  Hamburgh,  containing  an  alphabetical 
list  of  purchasers  (J.  A.  98)  and  a  list  of  the  Carrolls¬ 
burgh  lots  in  columns  showing  the  names  of  the  original 
purchasers  of  the  Carrollsburgh  lots,  the  number  of  the 
lottery  tickets  held  by  them,  the  date  of  their  deeds  from 
Bozen,  Carroll  and  Young,  the  Trustees  of  Carrolls- 
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burgh,  the  number  of  their  lots  in  Carrollsburgh,  the  lot 
and  square  numbers  of  the  Washington  City  lots  allotted 
for  the  Carrollsburgh  lots  and  the  “Date  of  the  Record” 
(J.  A.  98-101,  373).  There  were  about  270  lots  in  Car¬ 
rollsburgh  (J.  A.  98,  99)  and  it  must  have  taken  a  lot  of 
work  to  compile  this  record.  It  was  probably  a  book 
required  to  be  kept  by  sec.  7  of  the  Act  Ratifying  Cession 
(Appendix,  infra,  p.  40).  This  volume  contains  a  folio 
with  a  plat  of  Square  E.  of  664  on  one  side  with  the  lot 
lines  extended  due  East  to  the  channel  (J.  A.  371)  and  on 
the  other,  the  following  statement  signed  by  James  R. 
Dermott  under  date  of  May  23, 1798,  “This  Square  is  the 
water  privilege  annexed  to  Square  664  agreeably  to  the 
division  of  Carrollsburgh  lots,”  (J.  A.  108,  372). 

Now,  the  Ellicott  plan,  49  L.  ecL,  facing  p.  955,  which 
was  never  approved,  79  App.  D.  C.  91,  showed  wharves 
at  the  site  of  Carrollsburgh  going  out  in  a  direction 
about  vertical  to  the  bulkhead  line  as  subsequently  estab¬ 
lished.  Under  date  of  Feb.  28,  1799,  James  R.  Dermott 
made  a  written  report  in  his  own  handwriting  in  which 
he  answered  questions  put  to  him  by  the  then  land  com¬ 
missioners  (J.  A.  374,  et  seq.).  This  report  contains  the 
following: — 

“Quest  2 — What  are  the  essential  alterations,  or 
changes,  made  before  your  plan  was  made,  and 
wherein  does  your  plan  differ  from  Ellicott ’s — Enu¬ 
merate  the  differences  and  as  far  as  you  know,  their 
causes. 

“•  •  •  In  running  a  water  street  on  the  south 
east  of  Carrollsburgh,  on  the  Bank,  and  establishing 
the  right  of  wharfing  to  be  governed  by  the  parallel, 
or  east  and  west,  streets  to  the  Channel  this  latter 
part  is  not  considered  as  a  difference,  but  an  estab¬ 
lishment  of  right,  to  regulate  the  privilege  by,  at  all 
times.  This  was  done  in  order  to  accommodate  the 
original  proprietor  of  lots  in  that  town,  already  es¬ 
tablished  by  Law.  Without  this  there  was  no  mode 
known  at  tie  time,  to  do  it.  •  • 


“Questn.  8 — Were  any  difficulties  ever  suggested, 
as  to  the  direction  of  the  "wharves  or  rights  of  pur¬ 
chasers,  untill  the  time  of  Nichs.  King? 

“Answr.  None  that  I  know  of,  after  the  first  ar¬ 
rangements  had  taken  place  in  1793,  respecting  Car- 

rollsburgh,  Hamburgh  and  other  parts  of  the  City. 

•  •  •>> 

“Questn.  9 — Do  you  know  any  instance,  when  the 
right  of  wharfage  in  the  City  has  been  so  claimed, 
or  exercised,  as  to  raise  a  dispute,  or  is  likely  so 
to  dot 

“Answr.  None  from  my  own  knowledge,  or  any 
document  wherein  I  could  place  any  confidence.  The 
Commissioners  in  1793  when  dividing  Carrollsbnrgh 
&  Hamburgh,  had  the  subject  of  wharfing  under  con¬ 
sideration.  •  •  •  The  lots  located  in  Square  705 
had  as  good  a  privilege  as  they  could  enjoy  under 
the  old  location.  The  Canal  in  this  part  was  consid¬ 
ered  as  the  dividing  line,  whereby  the  priviledges  of 
Carrolsburgh  were  to  extend;  to  the  eastward  of  that, 
to  Square  1131  was  to  be  governed  by  the  meridional 
streets.  The  Carrollsbnrgh  property  on  the  south 
east  part  thereof  by  the  parallel  streets,  as  may  be 
seen  by  the  returns  of  the  squares  binding  on  them.  ” 

If  the  land  commissioners,  when  they  conveyed,  had 
intended  riparian  right  boundary  lines  perpendicular  to 
the  shore  line  or  the  thread  of  the  stream,  there  would 
have  been  no  uniformity  nor  stability  as  both  these  lines 
are  irregular  and  change  from  time  to  time.  They  could 
not  have  intended  to  establish  lines  perpendicular  to  the 
bulkhead  and  pierhead  lines,  unless  they  used  a  crystal 
ball,  as  these  lines  were  not  established  until  one  hun¬ 
dred  years  later. 

The  above  mentioned  exhibits  were  all  produced  from 
official  sources  and  fully  authenticated.  Defendants  ob¬ 
jected  to  the  division  sheets,  book  of  redivision  of  lots  in 
Carrollsbnrgh  and  report  of  Dermott,  produced  from  the 
Archives  of  the  United  States,  on  the  grounds  that  their 
proper  custodian  was  the  D.  C.  Surveyor  (J.  A.  81,  94 
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and  95).  This  contention,  however,  if  it  ever  had  any 
validity,  was  rebutted  by  a  letter  dated  July  6, 1899,  from 
the  then  D.  C.  Surveyor,  claiming  the  records  (J.  A.  390), 
a  bill  introduced  in  Congress  in  1900  to  transfer  the  rec¬ 
ords  to  the  Surveyors  office  (J.  A.  394),  and  a  report  on 
the  bill  by  CoL  Bingham,  the  government  official  then  in 
custody  of  the  records,  to  the  effect  that  they  were  im¬ 
portant  original  records  of  the  transactions  in  the  laying 
out  of  the  City  and  should  remain  with  the  United  States 
Engineer’s  office,  their  then  lawful  custodian  for  safe¬ 
keeping  and  as  evidence  of  titles  acquired  by  the  United 
States  (J.  A.  394-398).  The  bill  did  not  pass  (J  A.  155). 
Objections  to  testimony  regarding  the  letter,  bill  and 
report  were  first  overruled  (J.  A.  155)  and  then  objec¬ 
tions  to  the  documents  were  sustained  (J.  A.  208). 

The  District  Court  decided  the  question  of  the  boundary 
lines  fixed  in  the  1790’s  on  written  evidence  and  maps 
which  are  equally  available  to  the  Court  of  Appeals. 
Under  such  circumstances  this  Court  is  in  the  same  posi¬ 
tion  as  the  Trial  Court  and  should  make  its  own  finding: — 

Dollar  v.  Lartd  (U.  S.  C.  A.  D.  C.  1950)  184  P.  2d 
245,  259,  cer.  den.  95  L.  ed.  75,  71  S.  Ct.  198, 
Bowles  v.  Carnegie  Illinois  Steel  Corp.  (C.  C.  A.  7, 
1945)  149  F.  2d  545, 546, 

and  see: — 

Perry  v.  Perry  (U.  S.  C.  A.  D.  C.  No.  10708,  decided 
April  12,  1951,  as  yet  unreported), 

Orvis  v.  Higgins  (2d  Circuit,  1950)  180  F.  2d  537, 
539. 

It  is  only  just  to  all  concerned,  therefore,  that  the  origi¬ 
nal  of  this  written  evidence  mid  these  maps  should  be 
studied  by  this  Court  in  deciding  this  case. 

These  records  have  always  been  in  the  custody  of  the 
United  States.  If  an  act  providing  that  records  of  one 
official  of  the  government  shall  be  in  the  custody  of  a 
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second  official  make  the  records  inadmissible  while  in  the 
custody  of  the  first  official,  a  man  could  be  deprived  of 
his  title  and  rights  by  a  decision  of  the  first  official  not 
to  turn  the  records  over  to  the  second. 

Where  boundaries  are  lost  or  are  uncertain,  they  may 
be  established  by  the  best  evidence  available  in  the  cir¬ 
cumstances: — 

Ghione  v.  State,  (Sup.  Ct.  of  W.  1946)  175  P.  (2d) 
961; 

8  Am.  Jur.  810,  Boundaries,  sec.  89. 

Hearsay  evidence  of  reputation  and  tradition  is  ad¬ 
missible: — 

8  Am.  Jur.  813,  sec.  95. 

Declarations  of  deceased  persons  who  were  disinterested 
at  the  time  the  declarations  were  made  are  admissible  to 
show  boundaries: — 

8  Am.  Jnr.  p.  814,  sec.  96. 

Declarations  of  surveyors  making  a  survey  are  admis¬ 
sible: — 

8  Am.  Jnr.  p.  816,  sec.  98 ; 

Ayers  v.  Watson,  137  TJ.  S.  584,  596  and  597,  34  L. 
ed.  803, 11  S.  Ct  201; 

Clement  v.  Packer,  125  U.  S.  309,  31  L.  ed.  721,  8  S. 
Ct.  907. 

Surveys  and  Field  Notes  are  admissible: — 

8  Am.  Jnr.  816,  sec.  99. 

An  ancient  survey,  if  made  by  a  competent  authority, 
recorded  or  accepted  as  a  public  document  and  produced 
from  proper  custody  is  admissible  in  evidence  without 
further  verification  to  prove  the  location  of  a  boundary 
line: — 

8  Am.  Jnr.  817,  sec.  100. 
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In  Ayers  v.  Watson,  137  U.  S.  584,  596,  34  L.  ed.  803, 
11  S.  Ct.  201,  the  Supreme  Court  said: — 

“Courts  have  always  been  liberal  in  receiving  evi¬ 
dence  with  regard  to  boundaries  which  would  not  be 
strictly  competent  in  the  establishment  of  other  facts. 
Old  surveys,  perambulation  of  boundaries,  even  repu¬ 
tation,  are  constantly  received  on  the  question  of 
boundaries  of  large  tracts  of  land.” 

Government  Surveys  are  admissible: — 

8  Am.  Jut.  818,  sec.  101. 

Ancient  Maps  are  admissible: — 

8  Am.  Jut.  819,  sec.  103. 

The  Boundary  Lines  of  Private  Riparian  Rights 
are  a  Matter  of  Private  Agreement. 

B.  &  0.  R .  R.  v.  Chase,  43  Md.  23,  cited  by  Justice 
Groner  in  United  States  v.  Belt,  79  U.  S.  App.  D.  C.  at 
p.  93  is  interesting  in  this  regard.  That  case  arose  as  a 
controversy  between  two  lot  holders  on  Baltimore  harbor 
where  there  was  a  turn  leaving  the  water  ends  of  the 
lots  at  right  angles  with  each  other.  Since  the  access  of 
each  was  inconsistent  with  the  other  the  question  of  which 
had  riparian  rights  arose.  The  Court  decided  that  the 
grantee  who  received  the  first  patent  from  the  State  had 
the  right  of  access. 

See  D.  C.  Md.  Mutual  Chem.  Co.  of  America  v.  Mayor 
and  City  Council  of  Balto.,  33  F.  Supp.  881,  modified, 
sub  nomine  Mayor  and  City  Council  v.  Crown  Cork  & 
Seal  Co.,  122  F  (2d)  385.  In  the  District  Court  at  p,  888 
the  Court  implies  that  the  parties  can  establish  a  dividing 
line  for  themselves.  Also  in  the  C.  C.  A.,  122  F.  (2d)  at 
p.  391,  the  Court  said: — 

“The  City  was  a  property  owner,  and  as  such,  had 
the  undoubted  power  to  make  an  agreement  binding 
upon  it  and  its  next  door  neighbor,  as  to  the  division 
of  riparian  rights  between  them.” 
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It  is  generally  held  that  a  riparian  proprietor  may 
separately  alienate  his  right  to  improve,  reclaim,  and  oc¬ 
cupy  submerged  lands  out  to  the  point  of  navigability: — 

56  Am.  Jut,  911,  sec.  503; 

Donovan  v.  Hope ,  194  Fed.  643,  115  C.  C.  A.  1; 

Hall  v.  Hobart ,  186  Fed.  426,  108  C.  C.  A.  348. 

Nirdlvnger  v.  Stevens ,  262  Fed.  591,  (Dist.  Cl  D.  N.  J. 
1919)  aff.:  CCA3  memo  op.  273  Fed  1024,  cer.  gr.  257 
U.  S.  631,  66  L.  ed.  406,  and  see  sub-nominee  Stevens  v. 
Arnold ,  262  U.  S.  266,  67  L.  ed.  974,  was  a  bill  to  qxdet 
title  to  accretions.  Plaintiff  owned  a  lot  designated  as  D 
to  which  the  accreted  land  in  dispute  would  attach  if  the 
riparian  right  lines  ran  out  parallel  to  the  highway  plan. 
Defendants  claimed  as  owners  of  a  lot  designated  as  B  to 
which  the  disputed  land  would  attach  if  the  riparian 
right  lines  ran  out  at  right  angles  to  the  shore  line  (see 
plat  p.  595)  and  also  under  a  riparian  grant  of  the  dis¬ 
puted  land  from  the  state.  The  Court  said  in  regard  to 
the  division  of  accreted  land  at  p.  602: — 

“It  is  impossible  to  formulate  a  general  concrete 
rule  by  which  all  cases  should  be  governed,  because 
of  the  many  varying  conditions  which  each  case  pre¬ 
sents.  The  fundamental  principle  however,  which 
underlies  all  the  cases  is  that  the  aivision  should  be 
equitable  and  fair  according  to  the  conditions  of  each 
particular  case.” 

The  Court  went  on  to  discuss  some  of  the  rules  used  in 
applying  this  principle  and  then  on  p.  603  said: — 

“But  there  is  still  another  rule  (hereinbefore  re¬ 
ferred  to  as  a  possible  exception  to  the  general  rule), 
which  rests  upon  and  gives  effect  to  the  actual  or 
presumed  agreement  (which  may  be  found  from  ac¬ 
quiescence  or  conduct)  of  the  owners  (either  the  pres¬ 
ent  owners  or  some  of  their  predecessors  in  title)  of 
the  upland  as  to  the  boundary  lines  of  lands  between 
high  and  low  water  marks,  to  which  they,  respect¬ 
ively,  are  or  may  become  entitled  as  owners  or  other- 
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wise.  It  was  upon  that  ground  that  the  decision  of 
the  Court  of  Chancery  of  New  Jersey  in  Stockham  v. 
Browning,  18  N.  J.  Eq.  390,  was  based.  The  facts  in 
that  case  in  several  important  respects  are  so  nearly 
analogous  to  the  facts  in  the  case  at  bar  as  to  make 
the  case  an  important  authority.  The  last-mentioned 
rule  has  been  most  frequently  applied  by  the  Supreme 
Court  of  Massachusetts  in  the  division  of  the  flats 
(the  shore  between  high  and  low  water  mark)  which, 
under  an  ancient  colony  ordinance,  belong  to  the  ri¬ 
parian  proprietors.  Valentine  v.  Piper,  22  Pick. 
(Mass.)  85,  33  Am.  Dec.  715;  Piper  v.  Richardson, 
9  Mete.  (Mass.)  155;  Drake  v.  Curtis,  reported  in  a 
foot  note  to  Curtis  v.  Francis,  9  Cush.  (Mass.)  446; 
Adams  v.  Boston  Wharf  Co.,  10  Gray  (Mass.)  521; 
Attorney  General  v.  Boston  Wharf  Co.,  12  Gray 
(Mass.)  553;  Gerrish  v.  Gary,  120  Mass.  132.  See, 
also,  cases  cited  in  Gould  on  Waters,  sections  162 
and  164.  It  needs  no  argument  to  demonstrate  that 
this  rule  is  as  applicable  to  the  division  of  lands 
formed  by  accretions  as  it  is  to  the  division  of  ‘flats’,  as 
in  the  Massachusetts  cases,  or  the  division  of  the 
shore  front  for  wharfage  purposes,  as  in  the  New 
Jersey  case.” 

The  Court  then  held  that  since  the  waterfront  had  been 
developed  according  to  the  street  lines  the  riparian  right 
lines  should  run  parallel  to  those  lines.  The  Circuit 
Court  of  Appeals  affirmed  in  a  memo,  opinion.  The  de¬ 
fendant  Stevens  applied  for  certiorari,  it  was  granted 
and  the  Supreme  Court  in  an  opinion  by  Justice  Holmes 
reversed  on.  grounds  unimportant  here,  but  agreed  with 
the  District  Court  regarding  the  direction  of  the  riparian 
lines  saying  at  262  U.  S.,  p.  270: — 

“The  defendant’s  other  contention  is  that,  as  the; 
former  seashore  was  convex,  the  dividing  lines  should 
spread  outward  like  a  fan,  and  not  continue  the  north 
and  south  divisions  indicated  by  the  extension  of  New 
Hampshire  avenue  to  the  present  or  recent  high-water 
mark.  Without  going  into  the  details  elaborated  by 
the  district  court,  we  agree  that  since  a  plan  was 
made  in  1852  showing  New  Hampshire  avenue  as  ex¬ 
tending  farther  south  even  than  at  present,  the  exist¬ 
ing  street  system  was  adopted,  and  recognized  New 
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Hampshire  avenue  as  the  dividing  line  as  well  for  ac¬ 
cretions  as  for  the  fixed  land.” 

Authority  for  Extending  the  Lot  Lines  Here  in  the  Some 
Direction  to  Form  the  Riparian  Right  Boundary  Lines 

One  riparian  right  is  the  right  of  accretion  and  the 
boundaries  of  accreted  land  was  determined  in  the  fol¬ 
lowing  case  by  extending  the  side  lines  of  a  lot  in  their 
some  direction: — 

East  Omaha  Land  Co.  v.  Jefferis ,  40  Fed.  386,  391, 
affirmed  Jefferis  v.  East  Omaha  Land  Co.,  134  TJ.  S. 
178,  33  L.  ed.  872,  878  &  879. 

After  Riparian  Rights  are  Vested  they  Cannot  be  Im¬ 
paired  for  Private  Purposes : — 

Yates  v.  Miluxmkee,  10  Wall.  497,  19  L.  ed.  984; 
United  States  v.  River  Rouge  Co.,  269  U.  S.  411,  46 
S.  Ct  144,  70  L.  ed.  339; 

Appleby  v.  New  York  (1925),  271  U.  S.  364,  46  S.  Ct 
569,  70  L.  ed.  992; 

Appleby  v.  Delaney,  271  TJ.  S.  403,  46  S.  Ct  581,  70 
L.  ed.  1009; 

United  States  v.  Belt,  79  TJ.  S.  App.  D.  C.  87,  93; 
United  States  v.  Groen,  72  Fed.  Supp.  713,  722  &  723  ; 
United  States  v.  Martin,  85  TJ.  S.  App.  D.  C.  382, 177 
F.  (2d)  733,  cer.  den.  339  TJ.  S.  957,  70  S.  Ct  979, 
94  L.  ed.  1368. 

If  the  Land  Commissioners  Intended  to  Bound  a  Fee  to 
the  Channel  They  Bounded  the  Riparian  Rights 

Although  by  reason  of  the  fact  that  the  grantor  does 
not  have  the  estate  which  he  undertakes  to  convey,  a 
deed  may  be  ineffective  to  convey  to  the  grantee  the  fall 
interest  or  estate  which  it  purports  to  convey  it  will  be 
effectual  to  convey  any  lesser  estate  that  the  grantor 
has: — 


16  Am.  Jnr.  Deeds,  sec.  327,  p.  623; 

26  C.  J.  S.  Deeds,  sec.  122,  p.  418. 

The  Establishment  of  the  Harbor  Lines  m  1892  Did  Not 
Alter  the  Direction  of  the  Boundary  Lines  of 
Private  Riparian  Rights 

Harbor  lines  may  be  changed  by  the  Secretary  of  War, 
now  Secretary  of  the  Army: — 

Philadelphia  Co.  v.  Stimson,  223  U.  S.  605,  56  L.  ecL 

570,  32  Snp.  Ct.  Eep.  340. 

There  is  no  stability  to  a  riparian  right  line  geared  to 
a  harbor  line.  Owners  wonld  be  afraid  to  wharf  ont  for 
fear  of  a  change;  and  navigation  wonld  be  impaired. 

In  Appleby  v.  New  York ,  271  U.  S.  364,  46  S.  Ct.  569, 
70  U.  S.  L.  ed.  992,  the  Supreme  Court  upheld  an  in¬ 
junction  granted  plaintiffs  against  the  City  of  New  York 
from  dredging  the  under  water  portion  of  lots  lawfully 
acquired  by  their  predecessors  in  title  under  deeds  con¬ 
veying  by  metes  and  bounds.  (See  plat  at  p.  368.)  Also 
from  the  continued  use  of  the  water  over  plaintiffs  lots 
as  a  mooring  place  for  adjoining  piers  of  the  City.  Also 
from  maintaining  an  overhanging  platform  attached  to 
said  adjoining  piers.  The  effect  on  the  deeds  by  the  es¬ 
tablishment  of  a  bulkhead  line  by  the  Secretary  of  War 
was  said  by  Mr.  Justice  Taft,  at  p.  401,  to  be  as  follows : — 

“The  only  just  and  possible  result  of  the  Secretary 
of  War’s  order  is  that  the  enjoyment  by  the  plaintiffs 
of  their  rights  under  the  deeds  is  qualified  to  the  ex¬ 
tent  of  a  compliance  with  it,  without  conferring  any 
affirmative  power  upon  the  city  to  detract  from  the 
rights  which  it  has  granted.” 

The  consent  by  an  Act  of  the  Congress  to  the  building 
of  a  bridge  across  the  Mississippi  Hiver  by  a  common 
carrier  did  not  confer  upon  the  carrier  the  right  to  in¬ 
fringe  rights  of  riparian  owner: — 

Pike  Rapids  Power  Co.  v.  Minn.,  St.  P.  and  P.  <2  S. 

S.  M.  R.  Co.,  (C.  C.  A.  Minn.,  1939)  99  F.  2d  902, 
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cer.  den.  59  S.  Ct.  362,  305  U.  S.  660,  83  L.  ed.  428 
.  reh.  den.,  59  S.  Ct  487,  306  TJ.  S.  667,  83  L.  ed. 
1062  cer.  den.  59  S.  Ct  488,  306  U.  S.  640,  83  L. 
ed.  1040. 

How  far  wharves  shall  go  out  in  the  river  is  a  question 
affecting  the  public  rights  of  navigation.  "Who  builds 
them  only  affects  private  rights  over  which  the  Depart¬ 
ment  of  the  Army  has  no  jurisdiction. 

The  administrative  interpretation  of  harbor  lines  estab¬ 
lished  under  the  Rivers  and  Harbors  Act  of  March  3, 
1899,  appendix  infra,  p.  42,  is  that  they  give  the  prop¬ 
erty  owner  permission  to  fill  to  the  bulkhead  line  and 
wharf  to  the  pierhead  line,  but  do  not  otherwise  affect 
private  rights.  ( J.  A.  234-241, 434) 

The  Hazen  Map  of  1933  Does  Not  Change  the  Direction 

of  the  Lines 

Under  Title  9,  sections  101  and  102  of  the  Code  the 
Commissioners  of  the  District  of  Columbia  at  most  are 
given  power  to  make  general  rules  and  regulations  and 
no  such  rules  and  regulations  have  been  made.  And  see 
T.  22,  section  1701,  requiring  the  prior  approval  of  the 
National  Park  Service  and  the  National  Park  and  Plan¬ 
ning  Commission  and  the  War  Department. 

The  District  of  Columbia  has  no  right  to  change  any 
private  riparian  lines,  and,  if  it  has,  it  can  only  do  so  by 
general  rules  and  regulations.  Certainly  the  Surveyor 
of  the  District  cannot  change  a  vested  riparian  right 
boundary  line  by  drawing  it  on  a  map. 

This  map  did  not  have  any  official  approval  whatsoever, 
either  from  the  Commissioners  of  the  District  of  Colum¬ 
bia  or  the  Secretary  of  War  (See  Gulf’s  Ex,  1,  J.  A.  234, 
271,  453,  454).  It  was  merely  the  expression  of  the 
opinion  of  the  D.  C.  Surveyor,  Mr.  M.  C.  Hasan,  and, 
perhaps,  of  the  wharf  committee,  as  to  the  best  plan  for 
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development  of  the  waterfront  ( J.  A.  453,  454).  The 
Hazen  plan  is  not  the  best  plan  for  development  of  the 
waterfront,  bnt  if  it  were  the  best  in  the  world,  it  wonld 
not  alter  private  lines  so  as  to  take  private  rights  with¬ 
out  compensation.  This  map  was  inadmissible,  bnt  was 
admitted  (J.  A.  259).  However,  an  earlier  Hazen  plat  of 
1906,  showing  the  Square  E.  of  664  lot  lines  extending 
East  past  the  bulkhead  line,  was  rejected  ( J.  A.  285,  286, 
430).  The  District  Court  was  wrong  one  way  or  another. 

Res  Judicata 

The  rule  that  a  judgment  is  not  admissible  in  evidence 
against  a  person  not  a  party  or  in  privity  with  a  party 
to  the  suit  wherein  it  was  rendered  has  generally  been 
held  not  to  apply  to  judgments  in  rem: — 

50  C.  J  .S.  Judgments,  sec.  910,  p.  551. 

As  a  general  rule  a  judgment  in  rem  is  binding  and 
conclusive  on  all  the  world  with  respect  to  the  res  or 
status  adjudicated: — 

50  C.  J.  S.  Judgments,  sec.  910  (3),  p.  553. 

1  ,v  The  Act  of  April  27,  1912,  37  Stat  93,  c.  96,  appendix, 
•  'infra,  p.  40,  clearly  provided  that  the  decree  in  United 
States  v.  Martin  should  be  binding  on  all  the  world  after 
the  prescribed  steps  had  been  taken  and  the  procedure  set 
forth  in  the  statute  was  strictly  followed. 

See: 

Commissioner  v..  Summer,  333  U.  S.  591,  92  L.  ed. 
898,  68  S.  Ct  715;  (Judgment  is  binding  as  to  is¬ 
sues  which  might  have  been  decided.) 

Sunshine  Coal  Co.  v.  Adkins,  310  TJ.  S.  381,  60  S.  Ct 
907,  84  L.  ed.  1263;  (Where  the  issues  are  the  same 
the  fact  that  the  parties  are  not  precisely  identical 
does  not  prevent  the  operation  of  res  judicata)  and 

Wyoming  v.  Colorado,  286  TJ.  S.  494,  52  S.  Ct  612, 
76  L.  ed.  1245.  (A  decree  in  a  suit  between  states 
respecting  the  relative  rights  of  the  citizens  of  each 


to  the  waters  of  a  stream  flowing  through  both  is 
binding  on  all  claimants  of  water  though  not  parties 
to  the  suit) 

The  direction  of  the  riparian  right  boundary  lines  was 
in  issue  in  the  Groen  case  because  the  Government  was 
claiming  a  fee  to  all  the  land  between  the  1794  high  water 
mark  and  the  channel  and  Mrs.  Martin  was  aIai  wring  that 
the  All  between  the  1794  high  water  line  and  the  bulkhead 
line  and  between  the  lines  of  her  lots  extended  due  East 
and  the  bulkhead  line  crystallized  her  riparian  rights  and 
extended  the  lots. 

Here  Gulf  and  Standard  are  claiming  under  the  United 
States  and  the  decree  in  United  States  v.  Martin  pro¬ 
vides: — 

(a)  That  lot  8  is  bounded  on  the  north  by  the 
southerly  line  of  S  Street  from  Water  Street  to  the 
bulkhead  line  ( J.  A.  410,  par.  4) ; 

(b)  That  the  ' lots  in  Square  E.  of  664  have  ri¬ 
parian  rights  appurtenant  ( J.  A.  419) ; 

(c)  That  the  title  of  the  United  States  to  the  area 
abutting  the  lots  below  the  extended  South  line  of  S 
Street  to  the  line  of  maximum  depth  of  the  Anacostia 
is  subject  to  the  riparian  rights  of  Mrs.  Martin,  in¬ 
cluding  the  right  to  maintain  her  wharf  (J.  A.  420, 
421,  par.  11). 

It  is  true  that  the  decree  does  not  say  the  South  line  of  S 
Street  extended  East,  but  it  must  mean  this  because  the 
description  of  the  area  in  litigation  bounds  it  by  the  ex¬ 
tension  East  of  the  North  line  of  S  Street  to  the  line  of 
maximum  depth  of  the  Anacostia  (J.  A.  400). 

Finding  No.  2  Conflicts  mth  Said  Decree 

This  finding  to  the  effect  that  She  southeasterly  bound¬ 
ary  of  lots  6,  7  and  8  is  the  1794  high  water  mark  of  th< 
Anacostia  ( J.  A.  55,  No.  2)  erroneously  clouds  Mrs.  Mar 
tin’s  title.  The  description  of  lots  6,  7  and  8  in  the  de¬ 
cree  in  United  States  v.  Martin  bounds  them  on  the  eas< 


by  the  bulkhead  line  (J.  -A.  415,  par.  4).  It  does  exclude 
any  portion  of  the  land  below  the  mesne  high  water  mark 
of  the  Anacostia,  but  that  means  the  present  mesne  high 
water  mark  as  is  specifically  indicated  by  the  addition  of 
the  word  “present”  before  “mesne  high  water  mark”  by 
the  decree  on  the  mandate  (J.  A.  419). 

In  the  instant  case  the  District  Court  has  clouded  a 
title  obtained  after  35  years  of  expensive  litigation — in 
the  District  Court,  the  Court  of  Appeals  and  the  Supreme 
Court. 

IL  The  Defendants  Are  Estopped  to  Interfere  With 
Martin’s  Wharf  and  Prescription  Applies  * 

Defendants  Gulf  and  Standard  are  claiming  the  private 
and  exclusive  right  to  maintain  that  portion  of  their 
wharf  and  piles  which  extends  southwardly  past  their 
own  riparian  right  boundary  line  by  reason  of  a  permit 
granted  by  the  District  of  Columbia.  Said  defendants  are 
estopped  from  interfering  with  .Martin’s  wharf  if  the 
District  is. 

In  District  of  Columbia  v.  Cahill ,  (1931)  60  App.  D.  C. 
342,  54  F.  (2d)  453,  this  Court  affirmed  the  action  of  the 
District  Court  in  issuing  a  permanent  injunction  against 
the  Commissioners  of  the  District  of  Columbia,  enjoining 
them  from  revoking  a  permit  to  rent  the  first  floor  of  a 
brick  building  on  0  Street  as  a  garage.  Belying  on  a 
permit  issued  by  the  District,  Cahill  had  made  improve¬ 
ments  to  the  building  and  this  Court  quoted  the  following 
from  Dillon  (5th  Ed.)  vol.  3,  par.  1191: — 

“  *  •  In  the  exercise  of  proper  diligence  the 

public  authorities  may  prevent  encroachments  upon 
public  streets,  and  if-  they  do  not  any  citizen  may 
take  the  necessary  steps  to  do  so;  and  if  there  is  not 
only  a  failure  to  act  by  either,  but  affirmative  action 
with  the  apparent  approval  of  everyone  interested, 
and  the  situation  is  changed  by  permanent  improve¬ 
ments  being  made,  the  principles  of  equity  require 
that  the  public  should  be  estopped.’ 


and  held  that  the  doctrine  of  estoppel  in  pais  applied. 

In  City  of  Los  Angeles .  v.  Borax  Consol.  (C.  C.  A. 
CaL,)  102  F.  (2d)  52,  affirming  IX  C.  20  F.  Snpp.  69,  cer. 
den.  59  S.  Ct  1042,  307  TJ.  S.  644,  83  L.  ed.  1524  reh.  den. 
60  S.  Ct  69,  308  U.  S.  633,  84  L.  ed.  527,  the  Court  held 
that  where  the  City  had  induced  defendants  to  purchase 
and  improve  land,  it  was  estopped  from  claiming  that 
such  property  was  a  part  of  the  City’s  tidelands  and  from 
denying  that  boundary  line  thus  recognized  by  the  City 
was  not  in  fact  boundary  line  of  upland  claimed  by  de¬ 
fendant 

In  Mutual  Chem.  Co.  case,  supra,  33  F.  Snpp.  881,  the 
Court  held  that  a  municipal  corporation  was  not  exempt 
from  the  principles  of  estoppel  and  said,  at  p.  890: — 

“It  has  long  been  settled  by  Maryland  law  that, 
when  a  riparian  owner  has  built  a  wharf  in  accord¬ 
ance  with  the  directions  of  the  proper  authorities  as 


to  what  portion  of  the  bulkhead  line  he  shall  be  en¬ 
titled  to,  he  cannot  be  deprived  of  his  wharf  by  sub- 
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the  Philadelphia,  Wilmington  and  Baltimore  B.  B.  Co. 
was  void  and  unconstitutional  as  giving  exclusive  privi¬ 
leges  in  a  public  street  to  the  railroad  company.  At  p. 
445  the  Court  said: — 

“The  streets  of  the  City  of  Washington  are  for  the 
equal  use  of  all  the  public;  and  it  is  violation  of  the 
fundamental  principle  of  equality  to  attempt  to  give 
an  exclusive  privilege  in  them,  or  in  any  part  of 
them  to  any  one  person,  company  or  organization 
whatsoever  to  the  exclusion  of  others  equally  en¬ 
titled.” 

A  City  cannot  grant  exclusive  use  of  a  public  wharf  to 
a  private  party: — 

Femmer  v.  City  of  Juneau,  97  P.  (2d)  649. 

Lease  or  grant  of  public  water  front  rights  is  valid 
when,  and  only  when,  the  use  or  improvement  permitted 
is  of  a  public  character  consistent  with  the  nature  and 
purposes  of  the  property  and  the  objects  for  which  it  was 
acquired  or  dedicated  and  will  not  constitute  a  purpres- 
ture  or  public  nuisance  or  obstruct  or  interfere  with  the 
rights  of  the  public  or  with  navigation  or  commerce: — 

64  C.  J.  S.,  sec.  1815,  p.  291  and  292. 

Amibruster  v.  Wildwood,  41  F.  (2d)  823,  at  p.  827,  holds 
that  if  the  owner  of  a  tract  of  land  maps  it  into  blocks, 

lots  and  streets  he  dedicates  the  streets  to  the  public. 

•  %.**  **■  **  _  •  •  •  • 

“And  if  a  street  be  shown  on  the  map  as  extending 
to  tiie  water,  the  dedication  will  cary  it  to  any  new 
water  line  created  by  filling,  etc.  *  *  *” 

That  case  was  a  bill  for  injunction  against  the  City  of 
Wildwood  to  compel  it  to  remove  a  boardwalk  built  across 
a  public  street  and  obstructing  plaintiffs’  ingress  and 
egress  to  and  from  their  lots.  The  defense  was,  inter  alia, 
an  agreement  between  defendant  and  plaintiff’s  predeces¬ 
sors  in  title  consenting  to  the  erection  of  the  boardwalk, 
part  of  which  had  not  been  performed  by  the  defendant. 


The  Court  held  that  the  agreement  was  ultra  vires  as  to 
defendant  and  void  as  against  pnblic  policy  saying  at  p. 
830: — 

r  *  "t,  •  %  '  '  ‘  '  ».  ■"*  V 

“The  effect  of  the  agreement  was  to  authorize  the 
plaintiffs’  predecessor  in  title  to  commit  ah  unlawful 
act;  i.  e.,  to  use  a  portion  of  a  public  highway  for 
private  purposes;  and  the  consent  to  the  erection  and 
maintenance  of  the  boardwalk  was  obtained  by  defend* 
ant  for  the  purpose  of  appropriating  a  public  high¬ 
way  to  a  use  not  contemplated  in  its  dedication  and 
not  authorized  by  law.” 

The  Court  also  held  that  equity  had  jurisdiction  to  grant 
a  mandatory  injunction  to  remove  obstructions  to  their 
right  of  ingress  and  egress;  and  that  they  were  entitled 
to  such  injunction  saying  at  p.  831: — 

“But  to  have  a  free  and  unobstructed  entrance  is 
a  property  right— an  easement  appurtenant  to  the 
abutting  realty.  From  continuous  infractions  of  that 
right,  appellee  is  entitled  to  relief.” 

In  Browidow  v.  O’Donoghue,  51  App.  D.  C.  114,  276 
F.  636,  22  A.  L.  B.  939,  our  Court  of  Appeals  held  that 
the  Commissioners  cannot  cut  off  plaintiff’s  right  of  ac¬ 
cess  to  the  public  street.  That  is  a  property  right  of 
which  the  landowner  cannot  be  deprived  without  just  com¬ 
pensation. 

IV.  The  District  Court’s  Holding  That  Mrs.  Martin 
Comes  Into  Equity  With  Unclean  Hands  Is  Erron¬ 
eous. 

The  doctrine  of  unclean  hands  only  bars  relief  to  a 
plaintiff  in  equity  when  he  has  been  guilty  of  wilful  mis¬ 
conduct  which  is  morally  reprehensible  as  to  known 
facts? — 

30  C.  J.  S.  Equity,  sec.  95,  p.  482; 

1  Story’s  Equity  Jurisprudence,  (14th  ed.  1918)  sec. 
98,  p.  98; 

Eresch  v.  BraecMem  (CCA  10th  ’43),  133  F.  (2d)  12, 
14; 
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Townsend  v.  Morgan,  (Md.  1949),  63  A  (2d)  743; 
and  see: — 

Johnson  v.  Yellow  Cab  Transit  Co.,  64  S.  Ct.  622,  321 
U.  S.  383,  88  L.  ed.  814,  affirming  137  F.  (2d)  274, 
affirming  48  F.  Supp.  594; 

Hill  v.  Hawes,  79  U.  S.  App.  D.  C.  168,  144  F;  (2d) 
511; 

American  Crayon  Co.  v.  Prang  Co.,  (CCA  Del.),  38 
F.  (2d)  448,  vacating  28  F.  (2d)  515; 

Chrysler  Corp.  v.  Trott,  83  F.  (2d)  302,  307,  23 
CCA  Pa.  1098. 

A  party  pleading  the  doctrine  must  show  that  he  has 
been  injured  by  the  alleged  unconscionable  acts: — 

4  A.  L.  R.  58,  anno. 

A  plaintiff’s  hands  are  presumed  to  be  dean  until  the 
contrary  appears: — 

Purity  Cheese  Co.  v.  Byser  Co.,  (CCA  Wis.)  153 
F.  (2d)  88. 

In  this  case  if  plaintiff  had  obstructed  the  street  or  its 
riparian  rights  by  a  wharf  unadapted  for  use  by  the 
public  and  barred  the  public  from  the  wharf  as  Guff  and 
Standard  have  done,  there  might  be  some  room  for  the 
application  of  the  undean  hands  doctrine  if  plaintiff  had 
done  this  wilfully  or  in  bad  faith  and  this  had  induced 
Gulf  to  build  its  wharf.  However,  her  improvements  of 
S  Street  have  been  adapted  for  the  use  of  the  street  by 
the  public  and  she  has  not  attempted  to  bar  the  public 
therefrom.  They  have  benefited  Guff  and  the  public,  not 
harmed  them.  Besides  she  rebuilt  the  portion  of  her 
wharf  in  S  Street  at  the  invitation  and  with  the  approval 
of  the  District  of  Columbia.  Furthermore,  her  lawful 
right  to  maintain  her  wharf  was  upheld  in  the  decree 
in  United  States  v.  Martin  (J.  A.  420,  421). 


CONCLUSION 


Plaintiff’s  riparian  lines  were  fixed  to  ran  East  in  the 
1790’s  and  her  wharf  was  built  in  1876  in  accordance 
with  those  lines.  East  and  West  is  the  only  direction  that 
provides  stability  to  riparian  owners.  Plaintiff  abnts  on 
S  Street  and  has  substantially  improved  it.  She  has  not 


and  protected  over  a  period  of  many  years.  The  District 


Respectfully  submitted, 

Daniel  Pabtbidge,  IH 
American  Security  Bldg. 
Washington  5,  D.  C. 
Attorney  for  Lottie  May 
Martin,  Appellant  in 
No.  10 £69 
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APPENDIX 

Portion  of  Sec.  2  of  Act  of  Maryland  of  1791  Ratifying 
the  Cession,  D.  C.  Code,  1940  edition  p.  XXIX: — 

“2.  Be  it  enacted  by  the  General  Assembly  of 
Maryland,  That  all  that  part  of  the  said  territory 
called  Columbia  which  lies  within  the  limits  of  this 
State  shall  be,  and  the  same  is  hereby,  acknowledged 
to  be  forever  ceded  and  relinquished  to  the  Congress 
and  Government  of  the  United  States,  and  full  and 
absolute  right  and  exclusive  jurisdiction,  as  well  of 
soil  as  of  persons  residing  or  to  reside  thereon,  pur¬ 
suant  to  the  tenor  and  effect  of  the  eighth  section  of 
the  first  article  of  the  Constitution  of  Government  of 
the  United  States:  Provided,  That  nothing  herein 
contained  shall  be  so  construed  to  vest  in  the  United 
States  any  right  of  property  in  the  soil  as  to  affect 
the  rights  of  individuals  therein,  otherwise  than  the 
same  shall  or  may  be  transferred  by  such  individuals 
to  the  United  States:  *  * 

Portion  of  Sec.  7  of  said  Act: — 

“That  the  said  commissioners,  or  any  two  of  them, 
may  appoint  a  clerk  for  recording  deeds  of  land 
within  the  said  territory,  who  shall  provide  a  proper 
book  for  the  purpose,  and  therein  record,  •  •  •  deeds 
•  *  •,  and  in  the  same  book  make  due  entries  of  all 
divisions  and  allotments  of  lands  and  lots  made  by 
the  commissioners  *  #  with  a  proper  alphabet  in 
the  same  book  of  the  deeds  and  entries  aforesaid; 
and  the  same  book  shall  carefully  preserve  and  de¬ 
liver  over  to  the  commissioners  aforesaid,  or  their 
successors,  or  such  person  or  persons  as  Congress 
shall  hereafter  appoint,  *  #  V* 

Portion  of  the  Act  of  Congress  of  April  27,  1912,  37 
Stat.  93,  under  which  the  case  of  United  States  v.  Groen 
was  filed : 

“An  Act  Providing  for  the  protection  of  the  in¬ 
terests  of  the  United  States  in  lands  and  waters  com¬ 
prising  any  part  of  the  Potomac  River,  the  Anacostia 


m 


of  Columbia 


Mm 


'  . 
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River  or  Eastern  Branch^  and  Rock  Creek  and  lands 
adjacent  thereto. 

“Be  it  enacted  by  the  Senate  and  Hovise  of  Rep¬ 
resentatives  of  the  United  States  of  America  in 


Congress  assembled ,  That  for  the  purpose  of  estab¬ 
lishing  and  making  dear  the  title  of  the  United 
States  it  shall  be  the  duty  of  the  Attorney  General 


States  it  shall  be  the  duty  of  the  Attorney  General 
of  the  United  States  to  institute  as  soon  as  may  be, 
or  whenever  in  his  judgment  it  is  deemed  proper,  a 


others,  who  may  have,  or  pretend  to  have,  any  right, 

.1  _  • _  •  1  M  1  i  If  1  l  ■  •  >« 


title,  claim,  or  interest  adverse  to  the  complete  title 


of  the  United  States  in  and  to  any  part  or  parcel  L, 
of  the  land  or"  Vater  in  the  District  of  Columbia 
in,  under,  and  adjacent  to  the  Potomac  River,  the 
Anacostia  River  or  Eastern  Branch,  and  Rock  Creek, 
induding  the  shores  and  submerged  or  partly  sub¬ 
merged  land,  as  well  as  the  beds  of  said  waterways,  WS* 
and  also  the  upland  immediately  adjacent  thereto,  in- 

_ i _ x__ _ j - - - l  -i _ 


eluding  made  lands,  flats,  and  marsh  lands. 


“Sec.  2.  That  the  suit  or  suits  mentioned  in  the 
preceding  section  shall  be  in  the  nature  of  a  bill  in 
equity,  and  there  shall  be  made  parties  defendant 
thereto  all  persons  and  corporations,  or  others,  known 
to  set  up  or  assert  any  claim  or  right  to  or  in  the 
land  or  water  in  said  preceding  section  mentioned, 
and  against  all  other  persons  and  corporations,  or 
others,  who  may  claim  to  have  any  such  right,  title, 
or  interest  On  the  filing  of  said  bill  process  shall 
issue  and  be  served,  according  to  the  ordinary  course 


of  said  court,  upon  all  persons  and  corporations,  or  § 


others,  within  the  jurisdiction  of  said  court:  in  case 

•  1  1  1  •  _  •  _  1  '  1 _  _ • _ t  il  TT 


said  land  is  in  actual  adverse  possession  to  the  United 
States  notice  shall  be  served  on'  the  parties  in  actual 
possession,  and  public  notice  shall  be  given,  by  adver¬ 
tisement  in  two  newspapers  published  in  the  city  of 


tisement  in  two  newspapers  published  in  the  city  pf 
Washington^  for  three  weeks  successively,  of  the  pen¬ 
dency  of  said  suit,  and  citing  all  persons  and  corpo¬ 
rations,  or  others  interested  in  the  subject  matter  of 
said  suit  or  in  the  land  or  water  in  this  Act  men¬ 
tioned,  to  appear,  at  a  day  named  in  such  notice,  in 

said  court  to  answer  the  said  bill  and  set  forth  and 

•  ■ 
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maintain  any  right,  title,  interest,  or  claim  that  any 
person  or  corporation,  or  others,  may  have  in  the 
premises ;  and  the  conrt  may  order  such  further  notice 
as  it  shall  think  fit  to  any  party  in  interest 
4 ‘Sec.  3.  That  the  said  cause  shall  then  proceed 
with  all  practicable  expedition  to  a  final  determina¬ 
tion  by  said  court  of  all  rights  drawn  in  question 
therein,  and  the  said  court  shall  have  foil  power  and 
jurisdiction  by  its  decrees  to  determine  every  ques¬ 
tion  of  right,  title,  interest,  or  claim  arising  in  the 
premises  and  to  vacate,  annul,  set  aside,  or  confirm 
any  claim  of  any  character  arising  or  set  forth  in  the 
premises;  and  its  decree  shall  be  final  and  conclusive 
upon  all  persons  and  corporations,  or  others,  parties 
to  the  suit,  or  who  shall  fail,  after  public  notice  as 
hereinbefore  in  this  Act  provided,  to  appear  in  said 
court  and  litigate  his,  her,  their,  or  its  claim,  and 
they  shall  be  deemed  forever  barred  from  setting  up 
or  maintaining  any  right,  title,  interest,  or  claim  in 
the  premises.  *  *  *” 

Portion  of  the  Bivers  and  Harbors  Act  of  March  3, 
1899,  Sec.  11,  30  Stat  1151,  33  IJ.  S.  C.  Sec.  404: 

“That  where  it  is  made  manifest  to  the  Secretary 
of  War  that  the  establishment  of  harbor  lines  is 
essential  to  the  preservation  and  protection  of  har¬ 
bors  he  may,  and  is  hereby,  authorized  to  cause  such 
lines  to  be  established,  beyond  which  no  piers, 
wharves,  bulkheads,  or  other  works  shall  be  ex¬ 
tended  or  deposits  made,  except  under  such  regula¬ 
tions  as  may  be  prescribed  from  time  to  time  bv 
him:  •  # 

Portion  of  Title  7,  Chapter  4  of  the  Code: 

“Chapter  4r-CLOSING  STREETS,  ALLEYS,  OB 
HIGHWAYS 

“§  7-401  [25 :99a].  Street  Readjustment  Act — Closing 
of  unnecessary  public  ways  authorized — Imposition 
of  property — Reference  to  Planning  Commission. 

“The  Commissioners  of  the  District  of  Columbia 
are  authorized  to  dose  any  street,  road,  highway,  or 
alley,  or  any  part  of  any  street,  road,  highway,  or 


4a 


alley,  in  the  District  of  Columbia  when,  in  the 
judgment  of  said  commissioners,  such  street,  road, 
highway,  or  alley,  or  such  part  of .  a  street,  road, 
highway,  or  alley,  has  been  rendered  useless  or  un¬ 
necessary,  the  title  to  the  land  embraced  within  the 
public  space  so  dosed  to  revert  to  the  owners  of  the 
abutting  property  subject  to  such  compensation  there¬ 
for  in  money,  land,  or  structures  as  the  commission¬ 
ers  of  the  District  of  Columbia,  in  their  judgment, 
may  find  just  and  equitable,  in  view  of  all  the  cir¬ 
cumstances  of  the  case  affecting  near-by  property  of 
abutters  and/or  nonabutters:  •  •  •  (Dec.  15,  1932, 
47  Stat.  747,  ch.  4,  sec.  1) 

“§  7-402  [25:99b].  Notice  of  intention  to  dose  public 

way— -Hearing. 

“Whenever  a  street,  road,  highway,  or  alley,  or  a 
part  of  a  street,  road,  highway,  or  alley,  is  pro¬ 
posed  to  be  closed  under  the  provisions  of  this  chap¬ 
ter  the  commissioners  of  the  District  of  Columbia 
shall  cause  public  notice  of  intention  to  be  given  by 
advertisement  for  not  less  than  fourteen  consecutive 
days,  exdusive  of  Sundays  and  holidays,  in  a  daily 
newspaper  of  general  circulation  printed  and  pub¬ 
lished  in  the  District  of  Columbia,  to  the  effect  that 
a  public  hearing  will  be  hdd  at  a  time  and  place 
stated  in  the  notice  for  the  hearing  of  objections,  if 
any,  to  such  closing.  The  said  commissioners  shall, 
not  later  than  fourteen  days  in  advance  of  such  hear¬ 
ing,  serve  notice  of  such  hearing,  in  writing,  by  regis¬ 
tered  mail,  on  each  owner  of  property  abutting  the 
street,  road,  highway,  or  alley,  or  part  thereof,  pro¬ 
posed  to  be  dosed,  or  if  the  owner  can  not  be  located 
tiie  advertisement  provided  for  above  shall  be  deemed 
sufficient  legal  notice.  At  such  hearing  a  map  show¬ 
ing  the  proposed  dosing  shall  be  exhibited,  and  the 
property  owners  or  their  representatives,  and  any 
other  persons  interested,  shall  be  given  an  opportu¬ 
nity  to  be  heard.  (Dec.  15,  1932,  47  Stat.  748,  ch.  4, 
*2.)” 
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ftaiMMBt  of  Questions  Fraeotod 

Appellee,  Gulf  Oil  Corporation,  states  that  the  questions 
presented  in  case  No.  10,969  are  as  follows: 

1.  Whether  an  original  grant  expressly  defining  the  South¬ 
eastern  boundary  of  appellant’s  lots  as  “the  Eastern 
Branch”  conveys  any  proprietary  interest  in  the  bed  of 
the  Eastern  Branch,  Le^  the  Anacostia  River,  a  navigable 
stream  of  the  United  States? 

2.  Where  and  under  what  circumstances  may  appellant 
as  the  owner  of  lots  bordering  on  the  Anacostia  River  exer¬ 
cise  water  privileges  in  that  river? 

3.  May  an  injunction  action  filed  by  a  single  landowner 
requiring  the  delineation  of  the  area  in  which  water  privi¬ 
leges  may  be  exercised  in  the  Anacostia  River  proceed  on 
the  merits  in  the  absence  of  other  interested  property  own¬ 
ers,  including  the  United  States,  whose  rights  are  directly 
and  indirectly  involved? 

4.  Where  Congress  has  vested  primary  jurisdiction  in  the 
Commissioners  to  locate  divisional  lines  relating  to  water 
privileges  in  the  Anacostia  River,  may  an  injunctive  action 
be  maintained  for  the  relocation  of  such  lines  in  the  absence 
of  allegation  and  proof  that  the  Commissioners’  running  of 
these  divisional  lines  was  arbitrary? 

5.  Whether  the  Commissioners  and  the  court  below,  in 
locating  divisional  lines  within  which  water  privileges  might 
be  exercised  in  the  Anacostia  River,  based  upon  the  most 
direct  route  to  the  channel,  followed  custom  and  controlling 
legal  and  equitable  principles  in  their  apportionment  of 
such  privileges? 

6.  Whether  it  is  just  and  equitable  to  extend  arbitrarily 
upland  side  lines,  irrespective  of  their  angles  of  approach 
to  the  shore,  as  a  means  of  apportioning  water  privileges! 
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7.  Whether  appellant  has  acquired  by  estoppel  or  pre¬ 
scription  sufficient  legal  rights  against  the  United  States  and 
others  acting  under  its  authority  to  justify  the  issuance  of 
a  mandatory  injunction  against  them! 

8.  Whether  appellant,  because  of  her  conduct,  is  precluded 
from  obtaining  injunctive  relief  under  the  doctrines  of 
unclean  handq,  laches  and  estoppel? 

9.  Whether  the  Martin  case  determines  where  in  the  bed 
of  the  Anacostia  River,  riverward  of  the  bulkhead  line,  the 
water  privileges  of  appellant  may  be  exercised? 
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Appellee,  Golf  Oil  Corporation  (hereinafter  referred  to 
as  Gulf),  deems  a  counter-statement  of  the  case  necessary 
to  present  clearly  to  this  Court  the  case  below. 

Appellee  asserts  that  many  of  the  facts  listed  as  undis¬ 
puted  in  appellant’s  brief  (pp.  2-8)  are  questioned  in  this 
case.  The  basic  undisputed  facts  are  set  forth  in  the  pre¬ 
trial  order  (J.A.  53-55).1  The  facts  stipulated  in  the  pre- 


1 J.  A.  refers  to  the  Joint  Appendix  printed  and  filed  in  this  actios- 
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trial  order  or  stipulated  in  the  course  of  the  trial  are  as 
follow*  (JA.  53-55*  64, 115,  Tr.  459)  r 

Appellant  is  the  owner  of  Lots  6*  7  and  8  in  Square  E.  of 
664.  Appellee,  Standard  Oil  Company  of  New  Jersey  (here¬ 
inafter  referred  to  as  Standard),  is  the  owner  of  Lots  1,  2 
and  3  in  Square  S.  of  Square  708.  Gulf  is  the  owner  of  Lot 
4  in  Square  S.  of  708  (JA.  115).  “S”  Street,  a  public 
highway  between  Squares  E.  of  664  and  S.  of  708,  is  owned 
by  the  United  States.  The  bed  of  the  Anacostia  River  is 
owned  by  the  United  States.  Appurtenant  to.  Lots  6,  7  and 
8  in  Square  E.  of  664,  Lots  1, 2, 3  and  4  in  Square  S.  of  708, 
and  Street  are  riparian  rights  (JA  53,  54,  55). 

The  United  States,  not  a  party  to  the  action  below  or  to 
this  appeal,  has  established  a  bulkhead  line  and  a  pierhead 
line  inf  tout  of  Square  E.  of  664,  “S”  Street  and  Square  S. 
of  708.  The  properties  mentioned  are  contiguous  to  the 
Anacostia  River,  a  navigable  stream  of  the  United  States 
(JA.  64). 

Appellant  conceded  she  has  no  title  to  the  bed  of  the 
Anacostia  River  riverward  of  the  bulkhead  line.  (Tr.  459). 

The.  following;  facts  were  established  by  the  evidence  at 
the  trial: 

Appellant’s  predecessors  in  title  acquired  Lots  6,  7  and 
&  in  Sqnaase  E.  of  664  under  grants  which  conveyed  tins 
property  by  lot  and  square  designation  only  without  refer¬ 
ence  to  any  riparian  rights  or  water  privileges.  The  same 
method  of  conveyance  was  used  in  the  grants  of  the  lots 
owned  by  Gulf  and  Standard.  The  title  to  the  streets  in 
the  City  of  Washington  and  the  bed  of  the  Anacostia  River 
vested  in  the  United  States  in  the  original  partition  of  the 
City  of  Washington  prior  to  the  grants  of  the  mentioned  lots 
to  predecessors  of  appellant,  Gulf  and  Standard.  No  grant 
of  riparian  rights  or  water  privileges  or  any  delineation 
thereof  was  ever  made  by  either  the  original  land  commis¬ 
sioners  or  their  successors.  All  grants  upon  which  appellant 
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relies  refer  to  lot  and  square  numbers  only,  and  the  early 
surveys  of  Ellicott,  Dennott  and  King,  all  bound  appel¬ 
lant ’s  lots  on  the  southeast  by  “the  Eastern  Branch,”  new 
known  as  the  Anacostia  Haver  ( JA.  366,  367,  368, 370,  372, 
373,  380,  422).* 

He  divisional  lines  concerning  any  water  privileges  of 
the  parties  here  involved  were  ever  run  by  any  competent 
authority  of  the  United  States  or  the  District  prior  to  the 
year  1899. 

On  March  3rd  of  1899  the  Congress  enacted  legislation 
controlling  the  Anacostia  waterfront  (30  Stat.  1377).  This 
legislation  is  codified  at  Sections  101  and  102  of  Title  9, 
D.  C.  Code,  1940  Edition.  This  Act  vested  in  the  Commis- 
missioners  of  the  District  of  Columbia  (hereinafter  referred 
to  as  the  District)  exclusive  charge  and  control  of  the  Ana¬ 
costia  waterfront  and  of  afl  wharf  property  and  water 
property  of  the  United  States  in  this  area  within  the  pier 
lines.  The  Act  empowered  the  Commissioners  to  make  all 
needful  rules  and  regulations  for  the  government  and  con¬ 
trol  of  all  such  property  and  the  waters  in  the  pier  lines 
including  the  right  to  prescribe  rentals  and  rates  of  wharf¬ 
age  of  all  Government  property  placed  under  the  control 
of  the  Commissioners. 

On  December  5,  1930,  the  District  approved  the  applica¬ 
tion  of  Gulf  for  the  construction  of  a  wharf  for  the  discharge 
of  oil,  gasoline  and  other  petroleum  products,  riverward 
from  Gulf’s  Lot  4  (J.A  299-262).  Thereafter,  pursuant 
to  a  permit  issued  by  the  District  with  the  approval  of  the 
United  States,  Gulf  constructed  a  wharf  in  the  Anacostia 
River  (JJL  260).  The  wharf  as  then  built  was  between 
lines  running  at  right  angles  from  the  point  where  the 
property  lines  of  Lot  4  intersect  the  bulkhead  line  to  the 

*Plamt£fPs  Exhibits  12  said  14  (JA.  389,  371)  fete  not  official  recotds 
of  the  Commissioners  or  of  the  Surveyor’s  Office  and  axe  not  controlling 
(J.A.  309).  'While  received  and  considered  by  the  court  below  ( JA.  300) 
other  eases,  including  United  Stated  v.  Martin ,  85  App.  D.C.  382, 177  F. 
2d  731,  have  rejected  these  exhibits  as  evidence  (  JA.  94-95, 106-107). 
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pierhead  line  (JJL  256-257).  The  bulkhead  and  pierhead 
lines  established  by  the  United  States  in  this  area  of  the 
Anacostia  Eiver  are  parallel  to  the  thread  or  channel  of 
the  stream  (JJL  268).  The  present  bulkhead  line  is  the 
same  as  the  first  bulkhead  line  laid  out  in  1892  (J.A.  229, 
230).  Prior  to  the  construction  of  the  Gulf  dock,  Standard 
had  built  a  dock  riverward  in  front  of  its  lots.  These 
wharves  afforded  Gulf  and  Standard  adequate  docking  fa¬ 
cilities  for  use  in  connection  with  their  bulk  plants  which 
were  located  on  their  respective  properties  (J.A.  456, 388). 

In  1933,  in  order  to  provide  for  the  orderly  development 
of  the  waterfront  of  the  Anacostia  River,  the  Surveyor  of 
the  District  of  Columbia,  Mr.  Hazen,  after  consultation  with 
the  interested  agencies  of  the  District  and  of  the  United 
States,  prepared  a  plan  to  accomplish  this  purpose  (JJL 
254,  264;  Gulf’s  App.  pp.  1-3).  This  plan  was  circulated 
among  the  interested  agencies,  was  submitted  to  the  Corpo¬ 
ration  Counsel  and  ultimately,  together  with  all  of  the 
memoranda  and  correspondence  pertaining  thereto ,  includ¬ 
ing  the  recommendations  of  the  various  interested  agencies, 
to  the  Commissioners  of  the  District  (JJL  265,  266;  Gulf’s 
App.  pp.  5-19).  The  Hazen  Plan  was  “APPROVED  BY 
THE  COMMISSIONERS  OF  THE  DISTRICT  OF  CO¬ 
LUMBIA  SITTING  AS  A  BOARD  APRIL  28,  1933” 
(Standard’s  Ex.  8;  Gulf’s  App.,  p.  8).  The  plan  provided 
for  the  orderly  development  of  the  Anacostia  waterfront 
which,  among  other  things,  contemplated  that  all  leases  and 
all  wharves  to  be  constructed  in  the  river  be  carried  out  in 
accordance  with  the  plan  prepared  by  Surveyor  Hazen  (JJL 
253-254).  Leases  and  wharves,  including  those  wharves 
built  riverward  of  lots  along  the  waterfront  in  this  area, 
were  to  be  controlled  by  lines  “normal  to  the  bulkhead  line” 
(J.A.  256, 257, 263, 264, 266;  Gulf’s  App.,  p.  10).  Normal  to 
the  bulkhead  line  means  at  right  angles  to  the  bulkhead  line 
(J.A.  263,  264,  266;  Gulf’s  App.,  pp.  1-3).  Perpendicular 
lines  from  the  thread  of  the  stream  intersect  the  pier  and 
bulkhead  lines  at  right  angles.  The  reason  given  for  this 
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method  of  development  was  that  it  is  in  accordance  with  cus¬ 
tom  and  is  the  most  equitable  plan  for  the  protection  of  the 
water  privileges  of  property  owners  in  the  area.  After  the 
approval  of  the  plan  by  the  Commissioners,  all  wharves  in 
this  area  constructed  thereafter  had  to  conform  to  and  be 
within  lines  normal  to  the  bulkhead  line  and  to  the  channel  or 
thread  of  the  stream.  This  principle  was  also  to  be  applied 
in  the  reconstruction  of  any  existing  docks  in  this  area 
which  might  be  at  variance  with  the  plan  8  ( J.A.  256,  257 ; 
Gulf’s  App.  pp.  1-41). 

Thereafter,  prior  to  1944,  the  District  determined  and 
undertook  the  construction  in  the  public  interest  of  a  bridge 
over  the  Anacostia  River,  known  as  the  South  Capitol  Street 
Bridge  (JLA.  442,  446).  In  order  to  construct  this  bridge 
it  was  necessary  for  the  District  to  obtain  approaches  and 
rights  of  way,  including  air  rights  of  way,  over  various 
properties  along  the  Anacostia  River  in  the  vicinity  of  the 
properties  of  the  parties  involved  in  this  case.  On  Sep¬ 
tember  1,  1944,  an  agreement  was  entered  into  between  * 
Standard  and  the  District  in  connection  with  the  construc¬ 
tion  of  the  South  Capitol  Street  Bridge.  Under  this  agree¬ 
ment,  Standard  granted  approaches  to  the  District  for  the 
construction  of  the  bridge.  The  District  closed  certain 
streets  and  deeded  certain  portions  of  these  closed  streets 
to  Standard.  As  a  further  consideration  for  this  agreement, 
certain  permissions  were  given  by  the  District  to  Standard. 
The  District  agreed  that  appropriate  steps  would  be  taken 
to  see  to  it  that  a  permit  was  granted  Standard  for  the 
construction  and  extension  of  the  then  existing  dock  of  Gulf 
into  the  riparian  rights  area,  owned  by  the  United  States 
and  controlled  by  the  District  in  the  water  area  lying  be¬ 
tween  lines  drawn  normal  from  points  where  the  north  and 

*  The  Hazen  Plan  is  Gulf’s  Exhibit  1.  The  file  pertaining  thereto 
adopted  by  the  Commissioners  is  Standard’s  Exhibit  8.  Through  an 
error  in  printing  the  Hazen  Plan  and  only  parts  of  Standard’s  Evs,  7 
and  8  were  included  in  the  Joint  Appendix.  For  the  convenience  of  the 
Court,  these  exhibits  (Standard’s  Ex.  7  being  the  permit  file)  are  re¬ 
produced  in  the  Appendix  of  this  brief. 
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south  lines  of  “S”  Street  intersect  the  bulkhead  hue  to 
the  pierhead  line.  These  arrangements  were  necessary  to 
Standard  because  the  construction  of  the  bridge  rendered 
useless  Standard’s  dock  located  in  the  bridge  approach 
area  (JjL  442-445). 

On  May  3, 1946,  the  District  granted  a  permit  to  Standard 
giving  “permission  *  *  •  to  the  Standard  Oil  Company 
for  the  extension  of  wharf  •  •  •  necessary  in  connection  I 

with  the  acquisition  of  land  to  the  north  approach  to  the 
South  Capitol  Street  Bridge.”  This  permit  was  issued 
after  the  District  had  inquired  of  the  United  States  Engi¬ 
neer's  Office  whether  it  had  any  objections  to  the  granting 
of  the  permit  and  whether  that  office  would  grant  permis¬ 
sion  to  Standard  for  certain  dredging  which  had  to  be  done 
in  the  extended  dock  area  to  improve  the  navigation  of  the 
stream  in  order  to  make  the  extended  dock  useable  by  ves¬ 
sels  of  the  size  and  draft  that  would  normally  discharge 
cargoes  there.4  Prior  to  the  issuance  of  this  permit,  Stand¬ 
ard  and  the  District  obtained  the  approval  of  the  District 
Engineer,  United  States  Engineer's  Office  of  the  War  De¬ 
partment,  to  the  type  and  location  of  the  structure  shown 
on  Standard’s  drawings  (Standard’s  Ex.  7;  Gulf’s  App. 
pp.  21-41). 

Standard  in  order  fully  to  effectuate  the  obligations  it 
bad  undertaken  in  its  agreement  with  the  District  on  July 
24,  1946,  entered  into  an  agreement  with  Gulf  (J.A.  446- 
450).  Gulf  entered  into  this  agreement  as  an  accommoda¬ 
tion  to  the  District  and  to  Standard  in  order  that  the  South 
Capitol  Street  bridge  might  be  completed  as  a  necessary 
public  improvement  and  to  afford  docking  facilities  in  the 
bridge  area  to  Standard  to  replace  the  docking  facilities 
of  Standard  rendered  useless  by  the  construction  of  the  , 
bridge.  In  this  agreement,  Standard  undertook  to  extend 
Gulf’s  existing  dock  130  feet  down  stream  and  to  construct 
certain  pile  dusters.  Five  feet  of  this  extension  was  elimi- 

4  Permit  is  Standard’s  Ex.  1  and  7,  ( Golf's  App,  pp.  1-3, 21-41). 


\ 


7 


nated  in  order  that  it  would  not  protrude  beyond  appel¬ 
lant’s  dock  (J.A.  199-200).  Standard’s  drawings  show  the 
location  of  the  extension  of  Gulf’s  dock  as  being  within 
lines  normal  to  the  bulkhead  and  pierhead  lines  extending 
from  the  property  lines  of  Gulf  and  the  lines  of  “S”  Street 
as  those  lines  intersect  the  bulkhead  line  *  (JJL  456).  The 
Standard  drawings,  as  approved  by  the  District  and  the 
United  States,  show  the  location  of  the  extension  of  Gulf’s 
dock  and  the  pile  dusters  as  being  within  the  water  privi¬ 
lege  areas  of  Gulf’s  property  and  of  “S”  Street  between 
the  bulkhead  and  pierhead  lines  and  within  lines  drawn 
normal  thereto  from  the  points  where  the  lines  of  “S” 
Street  and  Gulf’s  property  line  intersect  the  bulkhead  line. 
Gulf  and  Standard  in  good  faith  relied  upon  these  lines 
which  are  in  conformity  with  the  lines  delineated  and  shown 
on  the  Hazen  Plan  which  had  been  adopted  by  the  Com¬ 
missioners  for  the  regulation  and  proper  development  of 
this  area  on  March  28, 1933. 

In  the  fall  of  1946,  in  order  to  make  possible  the  con¬ 
struction  by  the  District  of  the  South  Capitol  Street  Bridge, 
Standard  commenced  the  construction  of  the  extension  of 
Gulf’s  dock  (J.A.  196). 

The  extension  of  Gulf’s  dock  and  the  pile  clusters  were 
constructed  by  Standard  in  accordance  with  the  permit 
issued  by  the  District  (JJL  199-200).  The  dredging  per¬ 
formed  by  Standard  was  done  in  accordance  with  the  per¬ 
mit  issued  by  the  District  Engineer,  United  States  Engi¬ 
neer’s  Office  (J.A.  198).  This  construction  came  to  the  at¬ 
tention  of  the  appellant  immediately  upon  its  commence¬ 
ment  (J~A  175, 192-193).  Appellant’s  husband  and  manag¬ 
ing  agent  took  pictures  of  the  construction  as  it  progressed 
(J.A.  175-177).  At  the  commencement  of  construction  he 
had  a  conference  with  Mr.  Hillson,  the  contractor  of  Stand¬ 
ard,  and  with  the  District  Engineer  (JJL  175,  192-193). 
Appellant’s  husband  and  agent  advised  that  the  appellant 

6  See  Gulf’s  Ex.  A  being  annexed  to  Standard’s  Ex.  4,  JA.  456. 
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had  a  dock  at  the  end  of  “S”  Street  and  complained  to  the 
District  Engineer  that  the  extension  of  Gulf’s  dock  by 
Standard  would  interfere  with  the  use  of  appellant’s  dock. 
The  District  Engineer  informed  appellant’s  agent  that  the 
extension  of  Gulf’s  dock  by  Standard  was  authorized  by  law 
and  that  if  appellant  desired  to  stop  this  construction  she 
would  have  to  proceed  in  the  courts  ( JA.  175, 192-193).  On 
receiving  this  advice,  appellant’s  agent  caused  two  letters  to 
be  written  by  her  attorney  to  Standard  and  Gulf*  (JA. 
175, 193).  After  the  writing  of  these  letters  by  her  counsel, 
appellant  stood  by  and  permitted  Standard  to  destroy  its 
dock,  complete  the  extension  of  the  Gulf  dock,  the  erection 
of  the  pile  dusters,  the  dredging,  and  the  District  to  com¬ 
plete  the  construction  of  the  bridge  (JJL  175-181). 

On  November  10,  1947,  appellant  instituted  her  action 
below  in  the  District  Court  against  Standard  and  Gulf  (JJL 
193).  By  her  complaint  she  seeks  recovery  of  money  dam¬ 
ages  from  Standard  and  Gulf  for  an  alleged  interference 
with  the  accessibility  of  her  dock  and  a  mandatory  injunc¬ 
tion  for  the  destruction  of  the  extension  of  Gulf’s  dock,  and 
the  removal  of  the  pile  dusters.  Appellant  did  not  join  as 
defendants  either  the  District  or  the  United  States  even 
though  between  her  water  privilege  area  and  the  water 
privilege  area  of  Gulf  the  water  privilege  area  of  “S” 
Street  intervened,  which  area  was  and  is  owned  by  the 
United  States  and  controlled  by  the  District  (JA.  2-5). 

Gulf  filed  an  amended  answer  and  named  as  a  third  party 
defendant  the  District  and  interposed  cross  and  third  party 
claims  against  Standard  and  the  District  ( J.A  9-27) .  Stand¬ 
ard  and  the  District  have  answered  appellant’s  complaint 
(JA.  6,  42).  All  defendents  deny  she  is  entitled  to  any 
relief  and  assert  that  the  extension  to  Gulf’s  dock  and  the 
pile  clusters  are  within  the  water  privilege  areas  of  Gulf’s 
property  and  “S”  Street  under  a  valid  permit  and  that  the 
United  States  has  the  right  to  authorize  dredging  in  the 


•  Plaintiffs  Exs.  1  and  2;  JA  359,  360. 
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Anacostia  River  because  dredging  is  an  aid  to  navigation. 

Appellant’s  motion  for  separate  trials  was  granted  below 
and  separate  trials  were  ordered  for:  (1)  the  issue  of 
whether  appellant  is  entitled  to  injunctive  relief  against 
Gulf  and  Standard;  (2)  the  issue  of  amount  of  damages,  if 
any,  appellant  might  be  entitled  to  from  Gulf  and  Standard ; 
(3)  the  issues  raised  by  the  claims  of  Gulf  against  Standard 
and  the  District,  if  there  be  any  trial  of  such  issues  ( JJL  49). 

The  case  came  on  for  trial  before  Judge  Bailey  of  the 
District  Court  on  the  injunction  issue  (JJL  62).  Appellant 
produced  no  evidence  which  established  that  she  had  title  to 
any  land  in  the  bed  of  the  Anacostia  River  lying  riverward 
of  the  high-water  mark  of  that  river  which  crosses  appel¬ 
lant’s  lots  approximately  60  to  80  feet  east  of  Water  Street. 
On  the  last  day  of  trial,  appellant  conceded  that  she  had  no 
title  to  any  portion  of  the  bed  of  the  Anacostia  River  lying 
riverward  of  the  bulkhead  line  (Tr.  459).  Appellant’s  lots 
as  delineated  on  the  Dermott  plan  and  surveys,  which  have 
been  approved  by  the  Supreme  Court  as  the  binding  and 
original  plan  of  the  City  of  Washington,  are  included  within 
Square  E.  of  664  expressly  bounded  as  follows :  “The  north 
by  S  Street  South,  the  South  by  T  Street  South,  the  north¬ 
west  by  Water  Street  282  ft.  9  inches ;  the  Southeast  by  the 
Eastern  Branch  as  per  Return  dated  June  15th,  1793”. 
This  divisional  survey  of  James  R.  Dermott  was  approved 
and  signed  by  him  on  July  23, 1794  (plaintiff’s  Ex.  13;  J.A. 
370).  The  same  description  appears  in  another  copy  of  the 
Dermott  survey  (plaintiff’s  Ex.  7;  J.A.  366)  and  in  two 
copies  of  the  Dermott  survey  prepared  by  King  on  August 
28, 1799  (plaintiff’s  Exs.  10  and  23;  J.A.  368, 380). 

Appellant  produced  no  permit  for  the  construction  of  the 
dock  located  at  the  end  of  “S”  Street  and  no  such  permit 
was  ever  granted  (JJL  284).  She  has  no  permit  to  use  the 
water  area  in  dispute  (JJL  284).  The  only  permits  she 
produced  were  two  repair  permits  pertaining  to  her  dock 
(J.A.  281-283). 


f 


10 


The  extension  by  Standard  of  Gulf’s  dock  does  not  bar 
access  to  appellant’s  dock.  Scows  and  tugs  still  tie  up  and 
load  and  unload  freely  at  appellant’s  dock.  One  witness 
and  appellant’s  husband  testified  that  it  takes  a  little  longer 
to  dock  barges  than  it  did  prior  to  the  extension  of  Gulf’s 
dock,  but  the  amount  of  time  was  not  stated  and  there  was 
no  proof  of  any  additional  cost  in  these  operations.  Ap¬ 
pellant’s  property,  the  waterfront  portion  of  her  lots  cre¬ 
ated  by  artificial  fill  and  her  docking  facilities  are  in  no 
sense  used  as  an  extension  of  “S”  Street  and  have  in  fact 
since  1931  been  leased  by  appellant  for  private  gain  and 
for  private  purposes  to  the  Smoot  Sand  and  Gravel  Cor¬ 
poration  (hereinafter  called  Smoot).  The  present  lease 
covering  appellant’s  property  and  dock  will  not  expire 
until  1952  (JA.  188-189).  Appellant  now  obtains  more 
rent  from  this  property  than  she  did  prior  to  the  extension 
of  the  Gulf  dock  (JA.  189-192).  No  one  seeks  to  disturb 
appellant’s  dock  or  to  interfere  with  her  use  of  that  dock 
(JA.  350). 

At  the  close  of  appellant’s  evidence  and  of  all  the  evi¬ 
dence,  Gulf  made  the  following  motions  to  the  trial  court: 

(1)  Since  there  was  no  claim  made,  or  evidence  showing, 
that  the  action  by  the  Commissioners  in  adopting  the  Hazen 
plan  of  1933  for  the  development  of  the  Anacostia  water¬ 
front  in  this  area  was  arbitrary  or  capricious  and  because 
the  evidence  in  fact  showed  that  the  plan  was  in  accordance 
with  custom  and  was  the  most  equitable  plan  for  the  pro¬ 
tection  of  water  privileges  of  property  owners,  Gulf  moved 
for  a  dismissal  of  the  complaint  and  a  finding  in  its  favor 
because  the  court  lacked  primary  jurisdiction  to  establish 
divisional  lines  in  the  Anacostia  River  as  that  authority 
by  the  Act  of  1899  had  been  conferred  upon  the  Commis¬ 
sioners  (JA.  310-311). 

(2)  The  evidence  disclosed  that  the  United  States  is  the 
owner  in  fee  of  “S”  Street  and  of  the  bed  of  the  Anacostia 
River  on  which  the  properties  of  the  parties  border.  Ap- 
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pellant  was  seeking  to  have  adjudicated  the  course  of  so- 
called  divisional  lines  pertaining  to  her  water  privileges  in 
the  Anacostia  Biver,  the  water  privileges  appurtenant  to 
“S”  Street  and  the  water  privileges  appurtenant  to  Gulf’s 
and  Standard’s  properties.  Under  these  facts  Gulf  con¬ 
tended  that  the  United  States  was  an  indispensable  party 
to  the  proceeding  as  its  rights  would  be  affected  by  any 
determination  made  by  the  court  along  the  lines  requested 
by  appellant.  In  addition,  Gulf  pointed  out  that  the  Smoot 
Sand  and  Gravel  Corporation  was  an  indispensable  party 
as  the  evidence  established  that  it  was  the  owner  of  Lots  4 
and  5  adjoining  appellant’s  property  on  the  south.  The 
water  privileges  of  these  lots  would  be  affected  by  any 
decree  the  court  rendered  along  the  lines  requested  by  ap¬ 
pellant.  Gulf  further  pointed  out  that  the  running  of  divi¬ 
sional  lines  in  this  area  would  necessarily  affect  the  water 
privileges  of  every  property  owner  on  the  waterfront  be¬ 
tween  “W”  Street  and  the  Navy  Yard  as  the  changing  of 
the  .  course  of  the  lines  established  under  the  Hazen  plan 
would  adversely  affect  and  alter  the  location  of  all  water 
privileges  in  this  area.7  Because  of  the  absence  of  these 
indispensable  parties,  Gulf  moved  for  the  dismissal  of  ap¬ 
pellant’s  action  since  no  effective,  final  decree  could  be 
entered  in  their  absence  (JA.  311-315). 

The  court  below  overruled  Gulf’s  motions  at  the  conclu¬ 
sion  of  appellant’s  evidence  and  again  at  the  conclusion  of 
all  the  evidence  (JA  310, 312). 

After  arguments  in  open  court  and  in  chambers,  the  trial 
court  in  effect  adopted  the  Hazen  plan  of  1933,  which  had 
been  approved  by  the  Commissioners  as  in  accordance  with 
custom  and  equity,  and  determined  and  ruled  that  the  water 
privileges  of  the  appellant  are  located  within  lines  drawn 
from  points  jvhere  the  northerly  and  southerly  lines  of  her 
lots  and  S  Street  extended  due  East  intersect  the  present 


7  One  reason  being  that  the  uplands  on  the  river  exceed  in  length  the 

i»y>nnnoT 


12 


bulkhead  line  and  running  thence  at  right  angles  to  the 
bulkhead  line  between  parallel  lines  to  the  channel  (JJL  56). 
The  court  further  ruled  that  the  water  privileges  of  “S” 
Street  would  be  located  within  lines  drawn  at  right  angles 
to  the  bulkhead  line  where  the  extended  north  and  south 
lines  of  “S”  Street  intersect  that  bulkhead  line  (JJL  55-57). 

The  court  below  found  that  no  part  of  Gulf’s  dock  as  ex¬ 
tended  by  Standard  or  the  pile  clusters  constructed  in  con¬ 
nection  therewith  were  within  the  water  privilege  area  of 
appellant  and  denied  injunctive  relief.  Pursuant  to  these 
findings,  an  order  was  entered  by  the  trial  court  dismissing 
the  complaint  insofar  as  it  sought  injunctive  relief  (JJL 
56,57). 

Appellant,  Lottie  May  Martin,  appealed  from  this  order 
of  dismissal  but  in  doing  so  made  no  attempt  to  comply 
with  Rule  54(b),  as  amended,  of  the  Federal  Rules  of  Civil 
Procedure ,  U.S.C.,  Title  28,  Sec.  54(b)8  (J.A.  58). 

Statutes  and  Rules  Involved 

The  Act  of  March  3,  1899,  30  Stat.  1377,  District  of  Co¬ 
lumbia  code,  1940  Ed.,  Title  9,  reads  in  part  as  follows: 

Sec.  101 

“With  the  exceptions  hereinafter  provided,  the  Com¬ 
missioners  of  the  District  of  Columbia  shall  have  the 
exclusive  charge  and  control  of  all  wharf  property  be¬ 
longing  to  the  United  States  or  to  the  District  of  Co¬ 
lumbia  within  said  District,  including  all  the  wharves, 
piers,  bulkheads,  and  structures  thereon  and  waters 
adjacent  thereto  within  the  pier  lines,  and  all  slips, 
basins,  docks,  water-fronts,  land  under  water,  and 
structures  thereon,  and  the  appurtenances,  casements, 
uses,  reversions,  and  rights  belonging  thereto,  which 
on  March  3,  1899,  were  owned  or  possessed  by  the 
United  States  or  the  District  of  Columbia,  or  to  which 

8  Without  such  compliance  this  Court  has  no  jurisdiction  of  the  appeal. 
David  ▼.  District  of  Columbia,  —  App.  D.  C.  — >  187  F.  2d  204;  Packard 
Motor  Car  Company  v.  Gem  Manufacturing  Co.,  187  F.  2d  65,  certiorari 
granted  May  14, 1951,  under  Docket  633. 
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they  or  either  of  them  was  on  that  date  or  may  there* 
after  become  entitled,  or  which  they  or  either  of  them 
may  acquire  under  the  provisions  hereof  or  otherwise; 
and  said  Commissioners  of  the  District  of  Columbia 
shall  have  exclusive  charge  and  control  of  the  repairing, 
building,  rebuilding,  maintaining,  altering,  strengthen¬ 
ing,  leasing,  and  protecting  said  property  and  every 
part  thereof,  and  all  the  cleaning,  dredging,  and  deep¬ 
ening  necessary  in  and  about  the  same  within  the  pier 
lines.  Said  commissioners  are  also  authorized  and  em¬ 
powered  to  make  all  needful  rules  and  regulations  for 
the  government  and  control  of  all  wharves,  piers,  bulk¬ 
heads,  and  structures  thereon,  and  waters  adjacent 
thereto  unthin  the  pier  lines,  and  all  the  basins,  slips, 
and  docks,  with  the  land  under  water,  in  said  District 
not  owned  by  the  United  States  or  the  District  of 
Columbia: . . .  ” 

Sec.  102 

“Said  commissioners  and  the  Chief  of  Engineers  of  the 
United  States  Army  are  authorized  and  empowered  to 
make  all  needful  rules  and  regulations  for  the  govern¬ 
ment  and  proper  care  of  all  the  property  placed  in  their 
charge  and  under  their  respective  control  by  the  pro¬ 
visions  of  section  9-101  and  to  annex  such  reasonable 
penalties  to  said  rules  and  regulations  as  will  secure 
their  enforcement;  and  also  to  make  and  enforce  rules 
and  regulations  in  regard  to  building  and  repairing 
wharves,  the  rental  thereof,  and  the  rate  of  wharf¬ 
age  . . .  (Italics  ours.) 

The  Act  of  March  3, 1899, 30  Stat  1151, 33  U.S.CJL,  Sec¬ 
tions  403  and  404,  read  in  part  as  follows: 

Sec.  403.  “The  creation  of  any  obstruction  not  af¬ 
firmatively  authorized  by  Congress,  to  the  navigable 
capacity  of  any  of  the  waters  of  the  United  States  is 
prohibited;  . . .  (Italics  ours.) 

Sec.  404.  “Where  it  is  made  manifest  to  the  Secre¬ 
tary  of  War  that  the  establishment  of  harbor  lines  is 

*  The  Hazen  Plan,  Gulf’s  Exhibit  No.  1  (Gulf’s  App.,  pp.  1-3),  is  the 
plan  adopted  by  the  Commissioners  for  the  equitable  allocation  of  water 
privileges  along  the  Anaeostaa  River  under  the  authority  granted  the  Comp 
missioners  in  the  Act  of  1899,  supra.  (JLA.  264) 


essential  to  the  preservation  and  protection  of  harbors 
he  may,  and  is,  authorized  to  cause  such  lines  to  be 
established,  beyond  which  no  piers,  wharves,  bulkheads, 
or  other  works  shall  be  extended  or  deposits  made,  ex¬ 
cept  under  such  regulations  as  may  be  prescribed  from 
time  to  time  by  him: . . . 

Rule  54(b),  as  amended,  of  the  Federal  Rules  of  Civil 
Procedure,  U.S.C.,  Title  28,  Sec.  54(b),  provides: 

“(b)  Judgment  Upon  Multiple  Claims.  "When  more 
than  one  claim  for  relief  is  presented  in  an  action, 
whether  as  a  claim,  counterclaim,  cross-claim,  or  third- 
party  claim,  the  court  may  direct  the  entry  of  a  final 
judgment  upon  one  or  more  but  less  than  all  of  the 
claims  only  upon  an  express  determination  that  there 
is  no  just  reason  for  delay  and  upon  an  express  direc¬ 
tion  for  the  entry  of  judgment  In  the  absence  of  such 
determination  and  direction,  any  order  or  other  form 
of  decision,  however  designated,  which  adjudicates  less 
than  all  the  claims  shall  not  terminate  the  action  as  to 
any  of  the  claims,  and  the  order  or  other  form  of  de¬ 
cision  is  subject  to  revision  at  any  time  before  the 
entry  of  judgment  adjudicating  all  the  claims.  As 
amended  Dec.  27, 1946,  effective  March  19, 1948.” 

Summary  of  Argument 

L  Appellant  misconstrues  the  nature,  extent  and  location 
of  her  water  privileges.  Appellant’s  grants  bound  appel¬ 
lant’s  property  by  the  Eastern  Branch  (JA.  366,  368,  370, 
380).  Such  grants  convey  no  proprietary  interest  below 
high  water.  United  States  v.  Hurley,  61  App.  D.C.  360 ;  63 
F.  2d  137,  affirmed  United  States  v.  Bern,  289  U.S.  352; 
Shively  v.  Bowlby,  152  U.S.  1 ;  United  States  v.  Martin,  85 
App  D.C.  382,  177  F.  2d  733.  Appellant’s  contention  that 
the  land  commissioners  granted  her  vested  property  rights 
within  the  extensions  due  East  of  her  lot  lines  to  the  chan¬ 
nel  and  intended  to  thus  allocate  her  rights  is  contrary  to 
the  foregoing  decisions  and  to  Potomac  Steam-Boat  Com¬ 
pany  v.The  Upper  Potomac  Steam-Boat  Company,  109  U.S. 
672.  The  only  way  appellant  could  acquire  a  privilege  of 
wharfing  is  under  a  permit  from  the  United  States. 
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II.  The  injunctive  feature  of  the  complaint  was  property 
dismissed  because  a  lack  of  indispensable  parties  made  it 
impossible  for  the  court  to  render  any  effective  and  binding, 
decree.  Appellant  seeks  a  mandatory  injunction  compel¬ 
ling  the  destruction  of  a  dock  and  certain  pilings  of  Gulf  in 
the  Anacostia  River.  Appellant’s  dock  and  Gulf’s  dock  are 
partially  located  within  the  water  privilege  area  appurte¬ 
nant  to  “S”  Street  and  on  United  States  property.  (J.A. 
56).  The  running  of  divisional  lines  as  sought  by  appel¬ 
lant  and  by  Standard  will  affect  adversely  water  privileges 
of  the  United  States,  the  District,  Smoot  Sand  and  Gravel 
Company,  appellant’s  husband,  and  numerous  other  persons 
owning  property  in  this  area.  The  location  of  such  lines 
requires  the  presence  of  all  these  indispensable  parties.  A 
decree  entered  without  such  indispensable  parties  is  abor¬ 
tive  and  subject  to  readjudication.  Lack  of  indispensable 
parties  required  a  dismissal.  Shields  v.  Barrow ,  58  U.S. 
130,  and  the  cases  following  it. 

HI.  Appellant  is  bound  by  the  prior  action  of  the  Com¬ 
missioners,  in  fixing  the  direction  of  divisional  lines  relating 
to  water  privileges  in  the  Anacostia  River ,  in  the  absence  of 
any  showng  that  the  Commissioners 9  action  was  arbitrary. 
By  the  Act  of  1899  Congress  empowered  the  Commissioners 
with  the  right  of  government  over  the  Anacostia  Biver  be¬ 
tween  the  pier  lines  (pp.  12-13,  supra).  All  public  property 
in  this  area,  is  placed  under  the  jurisdiction  of  the  District. 
In  1933  the  Commissioners  adopted,  while  sitting  as  a 
Board,  the  Hazen  Plan  for  the  orderly  development  of  the 
Anacostia  Biver  between  “W”  Street  and  the  Navy  Yard. 
This  plan  equitably  allocates  water  privileges  (within  pier 
lines)  by  running  divisional  lines  normal,  from  points  where 
the  upland  property  lines  and  street  lines  extended  inter¬ 
sect  the  bulkhead  lines,  to  the  pier  line.  Normal  means  at 
right  angles.  This  is  the  only  method  of  apportionment, 
which  will  properly  protect  the  rights  of  all  upland  owners, 
because  the  channel  parallels  the  pier  lines.  This  running  of 
divisional  lines  is  controlling  on  the  appellant  unless  shown 


to  be  arbitrary.  There  is  no  such  showing,  hence  the  com¬ 
plaint  was  properly  dismissed.  Mayor  and  City  Council 
of  Baltimore  v.  Crown  Cork  and  Seal  Co.,  122  F.  2d  385 ; 
Feudale  v.  Sarles ,  190  Md.  244,  58  A.  2d  248;  Classen  v. 
Chesapeake  Guano  Co.,  81  Md.  258,  31  A.  808;  CahiU  v. 
Mayor  and  City  Council  of  Baltimore,  173  Md.  450,  196  A. 
305;  Bergen  Beach  Land  Corp.  v.  City  of  New  York,  113 
Misc.  491, 185  N.Y.  Supp.  177 ;  Sayers  v.  City  of  Lyons,  10 
Iowa  249 ;  Watson  v.  Turnbull,  34  La.  Ann.  856. 

IV.  The  court  below,  and  the  Commissioners  in  adopting 
the  Hazen  Plan  and  authorizing  the  relocation  of  Gulfs 
dock,  followed  custom  and  controlling  legal  and  equitable 
principles  for  the  apportionment  of  water  privileges.  All 
courts  attempt  to  give  a  riparian  owner  a  proportion  of  the 
available  rights  on  the  pier  or  channel  line.  Apportionment 
is  based  upon  the  lengths  of  an  owner’s  shore  line  and  the 
available  pier  or  channel  line.  Where  the  shore  parallels 
the  channel,  as  it  does  here,  divisional  lines  will  run  normal 
to  the  pier  and  channel  lines. 

V.  All  courts  reject  as  unjust  and  inequitable  the  exten¬ 
sion  of  side  lines  as  a  means  of  apportioning  riparian 
privileges.  In  locating  water  privileges  courts  will  not 
merely  extend  property  lines  into  the  water.  The  authori¬ 
ties  hold  that  the  courses  of  these  lines  are  always  disre¬ 
garded  and  never  can  be  given  effect  and  that  the  only 
elements  to  be  considered  are  the  length  of  a  person’s  line 
on  the  shore  and  the  length  of  the  pier  or  channel  line. 

VX  The  decision  below  that  appellant  acquired  no  rights 
against  the  United  States  by  estoppel  and  prescription  is 
correct.  Gulf  and  Standard  both  exercise  water  privileges 
in  the  Anacostia  River  under  valid  permits  from  the  District 
and  the  United  States.  Appellant  seeks  to  locate  water 
privileges  in  areas  owned  by  the  United  States.  She  con¬ 
tends  that  the  United  States  and  the  District  are  estopped 
and  barred  by  adverse  possession  from  interfering  with 
her  use  of  her  nonconforming  wharf.  The  authorities  uni- 
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formly  hold  that  estoppel  and  prescription  do  not  mn 
against  the  United  States.  United  States  v.  California,  332 
U.S.  19,  and  other  cases  demonstrate  that  appellant’s  con¬ 
tention  is  without  merit. 

VUL.  Appellant’s  argument  concerning  the  doctrine  of 
unclean  hands  is  without  merit  and  her  conduct  bars  in¬ 
junctive  relief .  Appellant  has  no  construction  permit  for 
her  wharf.  She  has  built  a  nonconforming  wharf  which 
she  has  leased  privately  for  her  own  personal  gain.  This 
lease  runs  until  1952  and  bars  all  members  of  the  public 
from  using  the  end  of  “S”  Street  occupied  by  her  wharf. 
She  knew  of  the  proposed  construction  of  the  South 
Capitol  Street  Bridge  by  the  District  over  the  Anacos- 
tia  River.  She  knew  of  the  contemplated  extension  by 
Standard  of  Gulf’s  dock  under  permits  from  the  District 
and  the  Secretary  of  War  to  make  room  for  the  new  bridge. 
Yet  she  waited  until  the  bridge  was  completed,  Standard’s 
dock  destroyed  and  rebuilt.  Gulf’s  dock  extended  and  the 
new  dolphins  installed  before  bringing  her  action  for  an 
injunction  for  the  destruction  of  Gulf’s  dock  and  dolphins. 
In  such  circumstances  the  District  Court  properly  denied 
injunctive  relief  to  the  appellant  because  of  unclean  hands, 
laches  and  estoppel. 

VilL  Appellant  misconstrues  the  Martin  case.  Appellant 
asserts  that  United  States  v.  Martin,  85  App.  D.C.  382, 177 
F.  2d  733,  determines  the  course  of  divisional  lines  con¬ 
trolling  her  water  privileges  riverward  of  the  bulkhead  line 
in  the  Anacostia  River.  Appellant  misconstrues  that  case 
which  held  that  she  has  a  mere  *  ‘qualified”  right  to  exer¬ 
cise  her  water  privileges.  The  decision  holds  that  the 
exercise  of  this  right  is  at  appellant’s  risk  and  that  any 
structures  that  she  places  in  the  stream  may  be  injured  or 
destroyed  by  the  United  States  without  compensation.  The 
Martin  case  does  not  determine  where  appellant’s  water 
privileges  are  located. 
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ARGUMENT 

L 

Appellant  Misconstrues  the  Nature,  Extent  and  Location 

Of  Her  Water  Privileges 

Appellant  aserts  that  she  has  a  property  right  appurte¬ 
nant  to  her  uplands  in  the  Anacostia  River.  From  this 
she  argues  that  she  can  maintain  her  present  wharf  for 
which  she  has  no  construction  permit  and  which  lies  partly 
in  front  of  “S”  Street  and  partly  in  front  of  her  lots  and 
can  prevent  the  United  States  and  the  District  from  au¬ 
thorizing  the  construction  of  a  wharf  or  of  any  dredging 
in  the  river  bed  which  renders  the  use  of  her  wharf  less 
convenient  to  her.  She  contends  her  property  rights  in 
the  river  are  within  extensions  of  her  lot  lines  due  east 
into  the  river.  Within  these  lines,  she  asserts  that  neither 
the  District  nor  the  United  States  can  authorize  any  con¬ 
struction  or  any  dredging  which  she  feels  is  inconvenient 
to  her. 

Appellant  was  unable  to  produce  a  grant  of  any  interest 
in  the  bed  of  the  river  below  the  high-water  mark.  All 
records  and  surveys  terminate  appellant’s  property  rights 
at  “the  Eastern  Branch.”  (J.A.  366,  368,  370,  380). 
Waterfront  owners  where  they  had  access  to  a  navigable 
stream  within  the  District  have  only  what  are  described  as 
“water  privileges”  (J.A.  108,  372).  Appellant  contends 
from  the  letter  of  February  28,  1799,  of  Dermott,  that 
extensions  of  her  lot  lines  due  east  into  the  river  regulate 
this  privilege  (JJL  374-378).  Even  if  this  letter  were  con¬ 
trolling,  which  it  is  not  (JJL  309),  it  is  not  subject  to  any 
such  interpretation.  What  Dermott  is  saying  is  that  prop¬ 
erty  in  Carrollsburgh  on  the  bank  would  have  a  privilege 
of  wharfing  governed  by  the  lines  of  the  streets  to  the  chan¬ 
nel.  Dermott  thought  that  Water  Street  was  to  bound 
the  hank  and  that  owners  of  Carrollsburgh  lots  on  the  hank 
would  have  access  to  the  channel  over  the  street  lines.  Der¬ 
mott  was  wrong  in  this  conclusion  as  the  decisions  of  this 
Court  hold  that  there  was  no  binding  Water  Street  on  the 
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An&oostia  Eiver.10  Dermott  was  also  wrong  in  his  conclu¬ 
sion  that  there  were  water  privileges  attached  to  the  lots 
lying  along  the  Potomac.  The  Supreme  Court  has  held 
that  Water  Street  along  the  Potomac  deprives  all  lot  owners 
there  of  privileges  and  vests  them  in  the  United  States.11 

Before  the  partition  of  the  City  of  Washington,  a  com¬ 
pact  existed  between  Maryland  and  Virginia  which  dealt 
with  the  rights  of  owners  in  the  waters  of  the  Potomac. 
Article  7  of  that  compact  provided  as  follows : 

4 ‘The  citizens  of  each  State,  respectively,  shall  have 
full  property  in  the  shores  of  the  Potowmack  Biver 
adjoining  their  lands  and  all  emolluments  and  advan¬ 
tages  thereunto  belonging,  and  the  privilege  of  making 
and  carrying  out  wharves  and  other  improvements  so 
as  not  to  obstruct  or  injure  the  navigation  of  the  river.” 

This  compact,  as  do  the  original  records  of  Washington, 
refers  to  the  water  rights  of  the  upland  owners  as  privileges 
and  not  as  vested  property  rights. 

Appellant’s  contention  is  contrary  to  the  decision  in 
Potomac  Steam-Boat  Co.  v.  Upper  Potomac  Steam-Boat 
Co.,  109  U.  S.  672.  In  the  Potomac  Steam-Boat  Co.  case 
the  history  of  early  regulation  of  water  privileges  is  dis¬ 
cussed  and  considered  (as  shown  by  the  ensuing  quotations 
from  that  decision)  and  militates  against  appellant’s  con¬ 
tention. 

By  compact  between  Virginia  and  Maryland  space  was 
set  aside  for  the  seat  of  the  Federal  government  and  prop¬ 
erty  bordering  on  the  Anacostia  Biver  became  part  of  the 
City  of  Washington.  This  property  was  formerly  a  part 
of  Maryland.  The  Act  of  July  16, 1790, 1  Stat.  130,  accept¬ 
ing  it  as  a  seat  of  government  provided  (p.  675) : 

“That  the  operation  of  the  laws  of  the  state  within 
such  district  shall  not  be  affected  by  this  acceptance 

10  "United  States  v.  Belt,  79  App.  D.  C.  87, 142  F.  2d  761;  United  States 
v.  Martin,  85  App.  D.  C.  382, 177  F.  2d  733. 

11  United  States  v.  Morris,  174  U.  S.  196;  Potomac  Steam-Boat  Co.  v. 
Upper  Potomac  Steam-Boat  Co.,  109  U.  S.  672. 
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until  the  time  fixed  for  the  removal  of  the  government 
thereto,  and  until  Congress  shall  otherwise  by  law  pro¬ 
vide.’ ’ 

Thereafter,  Maryland,  by  act  of  December  19,  1791,  Sec. 
12,  provided  that  the  Commissioners  appointed  by  the 
President  under  the  act  of  July  16,  1790  (p.  675) : 

“  Shall,  from  time  to  time,  until  Congress  shall  exer¬ 
cise  the  jurisdiction  and  government  within  the  said 
territory,  have  power  to  license  the  building  of  wharves 
in  the  waters  of  the  Potomac  and  the  eastern  branch, 
adjoining  the  said  city,  of  the  materials,  in  the  manner, 
and  of  the  extent  they  may  judge  durable,  convenient, 
and  agreeing  with  general  order.  But  no  license  shall 
be  granted  to  one  to  build  a  wharf  before  the  land  of 
another,  nor  shall  any  wharf  be  built  in  the  said  waters 
without  license  as  aforesaid;  and  if  any  wharf  shall  be 
built  without  such  license,  or  different  therefrom,  the 
same  is  hereby  declared  a  common  nuisance.”  Davis 
[Stats],  64. 

In  pursuance  of  this  authority  the  Commissioners  adopted 
a  regulation,  dated  July  20,  1795  (pp.  675-676) : 

“That  all  the  proprietors  of  water  lots  are  permitted 
to  wharf  and  build  as  far  out  into  the  river  Potomac 
and  the  eastern  branch  as  they  think  convenient  and 
proper,  not  injuring  or  interrupting  navigation,  leaving 
a  space,  wherever  the  general  plan  of  the  streets  in  the 
city  requires  it,  of  equal  breadth  with  those  streets, 
which,  if  made  by  an  individual  holding  the  adjacent 
property,  shall  be  subject  to  his  separate  occupation 
and  use  until  the  public  shall  reimburse  the  expense  of 
making  such  street,  and  where  no  street  or  streets 
intersect  said  wharf,  to  leave  a  space  of  sixty  feet  for 
a  street  at  the  termination  of  every  three  hundred  feet 
of  made  ground ;  the  buildings  on  said  wharves  or  made 
ground  to  be  subject  to  the  general  regulations  for 
buildings  in  the  city  of  Washington,  as  declared  by  the 
President;  wharves  to  be  built  of  such  materials  as 
the  proprietors  may  elect.”  Pages  408,  409,  Proceed. 
Com’rs.  1791  to  1795. 
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If  the  commissioners  had  deeded  away  water  privileges 
below  high  water,  as  contended  for  by  appellant,  this  regu¬ 
lation  would  have  been  meaningless. 

This  regulation  was  submitted  to  President  Washington, 
who  directed  it  to  be  published  by  letter  (p.  676)  dated 
September  18,  1795.  In  a  letter  to  the  President,  explain¬ 
ing  their  regulation  of  July  20,  1795,  the  Commissioners 
said  that  (p.  688) : 

“No  wharves ,  except  by  the  public,  can  be  erected  on 
the  waters  opposite  the  public  appropriations,  or  on  the 
streets  at  right  angles  with  the  water.”  (Italics  ours) 

This  letter  of  the  Commissioners  supports  the  right  angle 
ruling  of  the  court  below. 

A  ruling  by  the  Commissioners  upon  an  inquiry  inter¬ 
preted  the  regulation  of  July  20,  1795.  One  James  Barry 
had  written  saying  (p.  688) : 

“  ...  As  Georgia  Avenue  meets  the  water  at  Third 
Street,  and  can  only  begin  again  at  the  other  side  of 
the  water,  I  request  permission  to  erect  a  store  or 
buildings,  agreeably  to  the  regulations  of  the  water 
property  of  square  771,  without  adverting  to  the  ima¬ 
ginary  direction  of  Georgia  Avenue,  which  runs  across 
my  wharf,  and  would  totally  render  useless  said 
wharf.” 

On  October  5, 1795,  the  Commissioners  replied  to  Barry  as 
follows  (p.  688-689) : 

“We  think  with  you  that  an  imaginary  continuation 
of  Georgia  Avenue  through  a  considerable  depth  of 
tidewater ,  thereby  cutting  off  the  water  privilege  of 
square  771  to  wharf  to  the  channel,  too  absurd  to  form 
a  part  of  the  plan  of  the  city  of  Washington;  that  it 
never  was  a  part  of  the  plan  that  such  streets  should  be 
continued  through  the  water;  and  that  your  purchase 
in  square  771  gives  a  perfect  right  to  wharf  to  any 
extent  in  front  or  south  of  the  property  purchased  by 
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yon,  not  injurious  to  navigation,  and  to  erect  buildings 
thereupon,  agreeably  to  the  regulations.”  (Italics  ours.) 

This  early  interpretation  is  in  favor  of  the  contention  of 
Gulf  and  the  decision  below  in  the  instant  case.  It  recog¬ 
nizes  the  absurdity  and  injustice  of  fixing  the  riparian  rights 
area  adjoining  a  public  street  by  extending  the  lines  of  the 
street  into  the  water  (such  as  S  Street)  in  the  same  direc¬ 
tion  as  the  side  lines  of  the  street  instead  of  at  right  angles 
from  the  bulkhead. 

In  a  letter  of  September  25,  1803  to  President  Jefferson, 
Nicholas  King  attributed  the  doubt  and  uncertainty  respect¬ 
ing  wharfage  rights  to  the  action  of  the  Commissioners 
and  said  (p.  691) : 

“In  laying  off  the  city,  they  stopped,  as  before  ob¬ 
served,  on  the  bank  of  the  river,  sold  the  lots  on  the 
high  ground  with  a  water  privilege,  without  defining 
either  what  the  privilege  is,  or  the  extent  or  direction 
in  which  the  purchasers  were  to  wharf  and  improve ” 
(Burch’s  Digest,  351).  (Italics  ours.) 

That  the  original  grants  of  water  lots  did  not  define  the 
extent  or  location  of  privileges  in  the  river  is  recognized 
by  the  Court.  It  states  (p.  694-695) : 

“One  of  the  practical  difficulties  experienced  in  the 
matter  of  building  wharves  arose  from  the  fact  that 
conflicts  between  private  claimants,  and  with  acknowl¬ 
edged  public  rights  at  the  termination  of  streets  upon 
the  river,  would  exist  if  the  wharf  rights  were  extended 
to  the  channel  between  lines  prolonged  from  the  sides  of 
the  lots.  This  followed  partly  because  the  general  course 
of  the  channel,  measured  by  its  chord,  was  less  by  about 
280  feet  than  that  of  the  shore  line,  and  because  the 
streets  leading  to  the  river  were  not  parallel  with  the 
line  of  the  lots.  If  any  system  of  improvement,  public 
and  private,  should  be  adopted,  it  would  require  an  ad¬ 
justment  of  these  conflicts,  and  the  subject  became  a 
matter  of  discussion  in  the  municipal  government  and  in 
the  public  press.”  (Italics  ours.) 
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In  1835  William  Elliott,  surveyor,  made  a  report  on  water 
privileges.  His  plan  was  not  adopted  then,  but  on  Febru¬ 
ary  22,  1839,  a  resolution  was  adopted  by  the  City  Council 
and  approved  by  the  President  (p.  697) : 

1  ‘Resolved,  etc.,  that  the  Plan  No.  2  prepared  by  the 
late  Wilbam  Elliott,  in  eighteen  hundred  and  thirty-five, 
while  surveyor  of  the  City  of  Washington,  regulating 
the  matter  in  which  wharves  on  the  Potomac,  from  the 
bridge  to  T  Street  south,  and  the  plan  of  Water  Street, 
shall  be  laid  out,  be,  and  the  same  is,  adopted  as  the 
plan  to  be  hereafter  followed  in  laying  out  the  wharves 
and  the  streets  on  the  said  river,  provided  the  approba¬ 
tion  of  the  President  of  the  United  States  be  obtained 
thereto.”  (Italics  ours.) 

Plan  No.  2  appears  on  page  26  of  the  transcript  of  the 
Potomac  Steam-Boat  Co.  case  and  shows  a  series  of  wharves 
constructed  on  the  shore.  The  plan  gave  each  owner  a 
proportionate  share  of  the  waterfront.  There  is  some  vari¬ 
ation  because  the  shore  here  is  concave,  but  the  wharves  are 
approximately  at  right  angles  to  the  shore.  The  side  lines 
of  the  uplands  are  disregarded. 

These  quotations  from  the  Potomac  Steam-Boat  Co.  case 
demonstrate  that  upland  owners’  grants  do  not  convey  water 
privileges  lying  within  extensions  due  East  of  their  upland 
lot  lines.  They  are  in  harmony  with  grants  to  the  river 
only,  with  water  privileges  subject  to  later  “adjustment”, 
definition,  location  and  regulation  by  the  United  States. 

The  privileges  of  upland  owners  along  navigable  streams 
of  the  United  States  are  discussed  at  length  in  United  States 
v.  Hurley ,  61  App.  D.  C.  360,  63  F.  2d  137.  In  the  Hurley 
case,  this  Court  held  such  persons  owning  property  on  such 
navigable  waters  in  the  District  have  a  privilege  of  wharfing 
which  (p.  139) : 

“.  .  .  only  rises  to  the  dignity  of  a  vested  property 
right  in  the  stream  when  the  title  of  the  riparian 
proprietor  extends  to  the  bed  of  the  stream.” 
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This  Court  held  that  ownership  to  the  high-water  mark 
and  full  property  in  the  shores  do  not  vest  the  owner  thereof 
with  seisin  or  title  to  the  bed  of  the  river  below  the  high- 
water  mark.  The  bed  of  the  Anacostia  River  between  high- 
water  marks  on  each  side  is  owned  by  the  United  States. 
Appellant  concedes  she  has  no  title  beyond  the  bulkhead 
line  (Tr.  459).  It  is  from  the  United  States  that  upland 
owners  must  obtain  rights  to  fill  and  to  wharf  out.  This 
is  clearly  stated  in  the  Hurley  case.  There  this  Court 
defined  the  authority  of  the  United  States  over  Federal 
tidal  lands  such  as  the  Anacostia  River  and  said  (p.  140) : 

“Nothing  is  better  settled  than  the  common-law  rule 
that  ‘the  title  and  the  dominion  in  lands  flowed  by  the 
tide  were  in  the  King  for  the  benefit  of  the  Nation. 
Upon  the  settlement  of  the  Colonies,  like  rights  passed 
to  the  grantees  in  the  royal  charters,  in  trust  for  the 
communities  to  be  established.’  Shively  v.  Bowlby,  152 
U.  S.  1,  57, 14  S.  Ct.  548,  38  L.  Ed.  331.  This  right  of 
dominion  and  control  by  the  sovereignty  extends  to  the 
states  and  in  the  District  of  Columbia  to  the  United 
States.  It  is  of  course  within  the  sovereign  power  to 
regulate  and  control  the  shores  of  tidewaters  and  the 
land  under  them  as  was  exercised  by  the  Crown  of 
England.  (The  state  may  even  dispose  of  the  usufruct 
of  such  lands ,  as  is  frequently  done  by  leasing  oyster 
beds  in  them,  and  granting  fisheries  in  particular  locali¬ 
ties ;  also,  by  the  reclamation  of  submerged  flats,  and 
the  erection  of  wharves  and  piers,  and  other  adventiti¬ 
ous  aids  of  commerce Shively  v.  Bowlby,  supra,  152 
U.  S.  46,  14  S.  Ct.  548,  565,  38  L.  Ed.  331. 

“  (3 )  *  *  *  as  to  all  *  *  *  'navigable  waders  of  the 
United  States,  the  only  way  that  a  riparian  owner  •  •  • 
can  acquire  a  wharfage  right  is  through  a  permit 
*  •  •”  (Italics  ours) 

This  power  of  the  United  States  over  the  Anacostia  River 
is  derived  from  three  sources,  as  held  in  United  States  v. 
Dem,  289  U.  S.  352,  353.  First,  Congress  has  plenary  power 
to  control  commerce  and  navigation.  Second,  after  the  ces¬ 
sion  by  Maryland  and  Virginia  of  the  site  of  the  National 
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Capital  to  the  United  States,  it  acquired  exclusive  jurisdic¬ 
tion  thereof  under  Article  1,  Section  8,  Clause  17  of  the 
Constitution.  Third,  the  United  States  by  cession  has  ac¬ 
quired  the  proprietary  title  and  ownership  to  the  Anacostia 
River  from  Maryland.  The  United  States  can  lease  the  bed 
of  the  stream  and  grant  fishery  rights  therein,  reclaim  sub¬ 
merged  lands  by  fill  and  authorize  the  erection  of  wharves 
or  any  other  aids  of  commerce  therein.  Accordingly,  this 
Court  held  in  the  Hurley  case,  in  conformity  with  Shively 
v.  Bourtby,  152  U.  S.  1,  that  the  only  way  a  land  owner  can 
acquire  any  right  of  wharfage  is  by  permit  from  the  proper 
authorities  of  the  United  States. 

The  United  States  has  established  pier  and  bulkhead 
lines  in  the  Anacostia  River  in  front  of  the  area  here 
involved  (J.A.  381,  382,  455,  456).  Under  Federal  regula¬ 
tions,  the  area  between  the  uplands  and  the  bulkhead  line 
may  be  filled  by  land  owners.  Fill,  of  course,  changes  the 
character  of  the  area  from  lands  covered  by  water  to  fast 
land.  This  requires  that  in  exercising  the  right  of  fill,  the 
street  lines  of  the  City  plan  and  the  lot  lines  wherever  ap¬ 
plicable  be  followed  in  such  filling  operations.  Under  these 
circumstances,  appellant  and  others  have  reclaimed  lands 
lying  in  front  of  their  lots  and  have  filled  out  between  their 
lot  lines  to  the  bulkhead  line.  Obviously,  there  would  be  no 
point  to  bending  streets  or  lot  lines  in  the  utilization  of 
filled  land.  That  would  destroy  the  City  plan.  Accord 
ingly,  in  the  cases  on  which  appellant  relies,  United  States  v, 
Belt,  79  App.  D.  C.  87,  142  F.  2d  761,  and  United  States  \ . 
Martin,  85  App.  D.  C.  382,  177  F.  2d  733,  cert.  den.  339 
U.  S.  957,  this  Court  upheld  the  right  of  appellant  and  others 
to  fill  between  their  lot  lines  to  the  bulkhead  line  under  Fed- 
►  eral  regulations,  but  pointed  out  that  this  fill  was  held  in  a 

“  qualified”  way  by  such  ^wners  and  did  not  affect  the 
power  of  the  United  States  to  take  this  fill  or  any  wharf 
built  in  the  bed  of  the  stream  without  compensation.  The 
court  below  did  not  disturb  this  privilege  of  appellant 
and  held  that  the  question  of  where  her  qualified  privilege 
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to  wharf  could  be  exercised  was  not  considered  in  the 
Martin  or  Belt  cases. 

If  appellant’s  method  of  extending  all  property  lines  due 
East  into  the  stream  is  carried  out,  nothing  but  confusion 
would  be  created  and  many  property  owners  would  be  de¬ 
prived  of  access  to  the  channel.  Many  of  the  city  streets 
approach  the  Anacostia  at  angles.  The  river  has  both 
convex  and  concave  curves  in  this  area.  Many  squares 
approach  the  river  at  angles.  The  extension,  particularly 
of  the  street  lines,  such  as  First  Street,  east,  and  First 
Street,  west,  and  Water  Street  would  deprive  the  lot 
owners  in  Squares  613,  S.  of  667,  707,  and  E.  of  708  of 
access  to  the  channel.  Moreover,  some  riparian  owners, 
such  as  the  owner  of  the  small  Square  E.  of  S.  667,  bounded 
by  Water  Street  and  V  Street  S.  W.  would  be  unduly  en¬ 
riched  at  the  expense  of  the  owners  of  Squares  S.  667  and 
E.  of  667  if  the  appellant’s  absurb  theory  is  adopted.  The 
Hazen  Plan  is  the  only  equitable  and  legal  way  to  partition 
the  pierhead  line.  (J.A.  258-259,  266,  268,  229-230). 

n. 

The  Injunctive  Feature  of  the  Complaint  Was  Properly 
Dismissed  Because  a  Lack  of  Indispensable  Parties 
Made  It  Impossible  For  the  Court  to  Bender  Any 
Effective  and  Binding  Decree 

The  United  States  owns  “S”  Street,  the  bed  of  the  Ana 
costia  River,  and  the  water  privileges  of  “S”  Street. 
The  United  States  owns  the  fee  to  the  filled  portions  of 
appellant’s  lots  riverward  of  the  high  water  mark  which 
traverses  them  60  to  80  feet  easterly  from  Water  Street. 
The  Smoot  Sand  &  Gravel  Corporation  owns  Lots  4  and  5 
which  adjoin  appellant’s  lot  6  on  the  south  (JJL  189). 
Appellant’s  husband  owns  Lots  1,  2  and  3.  Appellant’s 
wharf  is  located  partly  within  “S”  Street  as  filled  and 
the  water  privilege  area  of  “S”  Street  (J.A.  56).  There  is 
located  between  the  water  privilege  areas  of  appellant  and 


of  Gulf ’8  Lot  4,  “S”  Street  owned  by  the  United  States 
(J.A.  53).  Gulf’s  wharf  as  extended  by  Standard  is  par¬ 
tially  within  the  water  privilege  areas  of  “S”  Street,  and 
of  Gulf’s  Lot  4  (J.A.  56). 

Whether  the  present  location  of  Gulf’s  wharf  violates 
any  water  privileges  of  appellant  depends  on  whether  those 
privileges  lie  within  extensions  of  the  lines  of  “S”  Street 
due  East  as  erroneously  contended  for  by  appellant  or,  as 
held  by  the  court  below,  lie  within  lines  drawn  normal  from 
the  ends  of  “S”  Street  where  they  intersect  the  bulkhead 
line  (i.e.,  at  right  angles  thereto)  to  the  pierhead  line. 

The  proprietary  title  underlying  this  area  is  in  the  United 
States.  A  binding  determination  of  the  course  of  riparian 
lines  to  “S”  Street  cannot  be  made  because  the  United 
States,  the  owner  of  “S”  Street,  of  its  water  rights  and  the 
title  to  the  river  bed  over  which  these  lines  lie,  is  not  a  party. 

If  divisional  lines  are  as  contended  for  by  Standard,  i.e., 
at  right  angles  from  the  channel  to  the  point  where  the  high 
water  mark  of  1794  intersects  the  north  line  of  appellant’s 
lot  8,  the  water  privileges  of  Smoot  to  lots  4  and  5  and  to 
her  husband’s  lots  1,  2  and  3,  and  of  other  owners  to  the 
south,  including  their  rights  in  fill,  will  be  affected  (J.A. 
382). 

Appellant’s  contention  will  injuriously  affect  the  rights 
of  all  owners  of  the  uplands  as  shown  on  the  Hazen  Plan 
and  will  move  those  water  privileges  upstream.  Thus  the 
owner  of  Square  707  (Smoot,  J.A.  183),  if  appellant’s 
theory  prevails,  would  be  deprived  of  all  access  to  the 
channel  because  the  property  lines  of  this  square  approach 
the  bulkhead  line  at  converging  angles  and  if  extended 
will  meet  at  a  point  80  feet  from  the  pier  line.  Further, 
water  rights  of  the  United  States  at  the  ends  of  streets 
would  be  restricted  or  eliminated.  The  extension  of  the 
northerly  lot  line  of  Lot  11  in  Square  S.  of  667  would  de¬ 
stroy  the  water  rights  of  the  United  States  off  Water 
Street,  just  as  the  extension  of  the  south  line  of  First 
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Stre^f  west  would  cut  off  the  water  privileges  of  Lots  1,  2 
and  3  in  Square  613. 

In  Barney  v.  Baltimore ,  73  U.  S.  280,  the  Supreme  Court 
refused  to  proceed  because  absent  parties  might  demand  a 
repartition  at  any  time.  Here,  the  absent  parties  might 
institute  proceedings  at  any  time  for  the  relocation  of  divi¬ 
sional  lines.  Continuous  piecemeal  shifting  of  divisional 
lines  by  court  decrees  would  make  impossible  the  orderly 
development  of  the  waterfront,  would  jeopardize  the  value 
of  investments  and  might  nullify  anything  done  in  reliance 
upon  such  abortive  decrees  because  they  do  not  bind  absent 
parties. 

Property  owners  whose  property  adjoins  appellant’s 
property  on  the  north  and  south,  and  other  property  own¬ 
ers,  whose  rights  would  be  injuriously  affected  by  the  shift¬ 
ing  of  existing  divisional  lines,  are  indispensable  parties 
to  any  proceeding  which  involves  the  determination  of  such 
lines.  In  their  absence  no  effective,  binding  or  final  decree 
can  be  entered  and  the  courts  must  refuse  to  proceed. 
Shields  v.  Barrow ,  58  U.  S.  130;  Barney  v.  Baltimore, 
supra;  Waterman  v.  Canal-La.  Bank  &  Tr.  Co.,  215  U.  S. 
33;  Niles-Bement-Pond  Co.  v.  Iron  Moulders 7  Union, 
254  U.  S.  77,  80;  Commonwealth  Tr.  Co.  of  Pittsburgh 
v.  Smith ,  266  U.  S.  152;  Arizona  v.  California,  298  U.  S. 
558,  568,  570-572;  State  of  Washington  v.  United  States, 
87  F.  2d  421;  Green  v.  Brophy,  110  F.  2d  539,  541; 
Gerard  v.  Mercer,  62  F.  Supp.  28;  Grand  River  Dam  Au¬ 
thority  v.  Parker,  40  F.  Supp.,  82 ;  Rule  19  of  the  Federal 
Rules  of  Civil  Procedure;  11  C.J.S.,  Boundaries,  Sec.  101, 

p.  686. 


Appellant  Is  Bound  by  the  Prior  Action  of  the  Commission- 
ers,  in  Firing  the  Direction  of  Divisional  Lines  Relating 
to  Water  Privileges  in  the  Anacostia  River,  in  the 
Absence  of  Any  Showing  That  the  Commissioners’ 
Action  Was  Arbitrary 

Congress  has  seen  fit  to  empower  the  Commissioners 
with  the  right  of  government  over  the  Anacostia  waterfront. 
This  power  includes  the  authority  to  run  divisional  lines 
controlling  the  exercise  of  water  privileges  in  the  river. 
The  Commissioners  exercised  this  authority  in  1933  when 
they  adopted  the  Hazen  Plan. 

It  follows  that  the  equitable  allocation  of  water  privi¬ 
leges  by  the  Commissioners  as  set  forth  in  the  Hazen  Plan 
is  binding  upon  appellant  and  the  courts  until  it  is  shown 
that  the  plan  is  arbitrary  and  capricious.  Mayor  and  City 
Council  of  Baltimore  v.  Crown  Cork  and  Seal  Co.,  122  F. 
2d  385.  In  the  Baltimore  case,  the  Fourth  Circuit  Court 
of  Appeals  had  before  it  for  interpretation  Article  1  of  the 
Baltimore  City  Charter  of  1938  which  provided  in  part 
(p.  389) : 

“The  mayor  and  City  Council  of  Baltimore  shall 
have  full  power  and  authority  •  #  •  to  provide  for  the 
preservation  of  the  navigation  of  the  Patapsco  River 
and  tributaries,  including  the  establishment  of  lines 
throughout  the  entire  length  of  said  Patapsco  River  and 
tributaries,  beyond  which  lines  no  piers,  bulkheads, 
wharf,  pilings,  structures,  obstructions  or  extensions 
of  any  character  may  be  built,  erected,  constructed, 
made  or  extended;  *  *  *  to  erect  and  maintain  and  to 
authorize  the  erection  and  maintenance  of,  and  to  make 
such  regulations  as  it  may  deem  proper,  respecting 
“wharves,  bulkheads,  piers  and  piling,  and  the  keeping 
of  the  same  in  repair,  so  as  to  prevent  injury  to  naviga¬ 
tion  or  health ;  •  #  •  to  provide  for  the  appointment  of 
such  officers  and  employees  as  may  be  necessary  to 
execute  the  aforegoing  powers  and  to  impose  fines  or 
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penalties  for  a  breach  of  any  ordinance  passed  in  con¬ 
formity  herewith.’  ’ 

A  comparison  of  the  provisions  of  the  Baltimore  Charter 
with  the  provisions  of  the  Act  of  1899  reveals  that  the 
authority  conferred  upon  Baltimore  was  quite  similar  and 
we  submit  almost  identical  with  the  authority  conferred 
upon  the  Commissioners  by  the  Act  of  1899.  The  City  of 
Baltimore  denied  that  it  had  authority  under  Article  1 
of  the  Charter  to  run  divisional  lines,  nevertheless,  the 
Fourth  Circuit  Court  of  Appeals  held  that  the  City  Charter, 
because  it  had  conferred  upon  the  city  the  power  to  regulate 
the  harbor,  authorized  the  city  to  establish  divisional  lines 
in  the  river.  The  Court  of  Appeals  held  (pp.  392-3) : 

“We  think,  therefore,  that  the  settlement  of  the 
divisional  lines  between  the  properties  must  await  the 
action  of  the  city,  and  that  resort  to  the  courts  is  not 
permissible  unless  the  city  refuses  to  act,  or  acts  in 
such  a  manner  as  amounts  to  an  abuse  of  power.” 

The  Court  of  Appeals  of  Maryland  in  Feudale  v.  Sarles, 
190  Md.  244,  58  A.  2d  248,  252,  approved  the  decision  of  the 
Fourth  Circuit  in  the  Baltimore  case.  In  the  Feudale  case 
the  court  set  aside  an  injunction  of  the  trial  court  and  held 
that  the  provisions  of  the  Annapolis  Code,  giving  to  the 
Annapolis  authorities  “the  power  to  regulate  the  building 
of  piers  in  that  part  of  Spa  Creek  (a  navigable  stream) 
within  the  territorial  limits  of  Annapolis”  vested  in  the 
Annapolis  authorities  the  right  to  run  riparian  divisional 
lines.  The  court  further  held  that  the  plaintiff  below  was 
required  to  first  apply  to  the  municipal  authorities  for  the 
running  of  such  lines  and  that  the  courts  have  no  juris¬ 
diction  until  the  municipal  authorities  have  acted  arbitrar¬ 
ily  or  abused  their  power. 

In  Classen  v.  Chesapeake  Guano  Co.,  81  Md.  258, 31  A.  808, 
the  Court  of  Appeals  of  Maryland  was  called  upon  to  deter¬ 
mine  conflicting  claims  of  property  owners  fronting  on  a 
concave  shore  of  the  Baltimore  Harbor.  The  city  under  its 
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authority  to  regulate  the  harbor  and  establish  bulkhead  and 
pierhead  lines  had  established  between  these  lines,  divi¬ 
sional  lines  controlling  water  privileges  of  the  upland  own¬ 
ers.  The  court  held  that  the  running  of  divisional  lines  in 
the  harbor  controlling  water  privileges  was  within  the 
power  of  the  city  and  said,  (81  Md.  266,  31  A.  809) : 

“The  Patapsco  river,  in  the  city  of  Baltimore,  is  a 
navigable  stream,  and  the  power  of  the  legislature,  or 
of  the  municipality  under  its  authority,  to  establish 
the  lines  within  which  wharves  may  be  built,  or  other 
improvements  made  into  the  water,  cannot  be  disputed. 
•  *  *  But  under  the  statutes  now  in  force  in  Baltimore 
city,  the  Mayor  and  city  council  are  authorized  to  pre¬ 
scribe  the  extent  and  mode  within  which  riparian  own¬ 
ers  may  make  improvements  in  front  of  their  lots,  and, 
when  they  bound  upon  a  concave  shore,  to  declare 
what  the  front  of  a  particular  lot  shall  comprehend 
upon  the  bulkhead  or  port  warden’s  line.  Baltimore 
City  Code,  Secs.  343,  35L  •  *  •  ” 

Secs.  343  and  351  of  the  Baltimore  City  Code  conferred 
no  greater  power  upon  that  city  than  the  power  conferred 
by  the  Act  of  March  3, 1899  on  the  Commissioners. 

Under  the  Act  of  1899,  we  submit,  the  authority  to  run 
divisional  lines  of  water  privileges  in  the  Anacostia  River 
between  the  bulkhead  and  pierhead  lines  is  vested  in  the 
Commissioners  and  not  in  the  courts.  Other  authorities 
support  our  contention.  Cahill  v.  Mayor  and  City  Council 
of  Baltimore,  173  Md.  450, 196  A.  305 ;  Bergen  Beach  Land 
Cory.  v.  City  of  New  York ,  113  Misc.  491,  185  N.  Y.  Supp. 
177 ;  Sayers  v.  City  of  Lyons,  10  Iowa  249 ;  Watson  v.  Turn- 
hull,  34  La.  Ann.  856.  In  the  Watson  case  the  court  held 
that: 

“the  discretion  of  the  city  authorities  in  determining 
what  are  proper  and  needed  facilities  for  commerce  and 
on  what  part  of  the  river  bank,  within  her  limits,  they 
should  be  established,  is  manifestly  not  a  proper  subject 
for  judicial  control  or  interference.’ 9 
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penalties  for  a  breach  of  any  ordinance  passed  in  con¬ 
formity  herewith.” 

A  comparison  of  the  provisions  of  the  Baltimore  Charter 
with  the  provisions  of  the  Act  of  1899  reveals  that  the 
authority  conferred  upon  Baltimore  was  quite  similar  and 
we  submit  almost  identical  with  the  authority  conferred 
upon  the  Commissioners  by  the  Act  of  1899.  The  City  of 
Baltimore  denied  that  it  had  authority  under  Article  1 
of  the  Charter  to  run  divisional  lines,  nevertheless,  the 
Fourth  Circuit  Court  of  Appeals  held  that  the  City  Charter, 
because  it  had  conferred  upon  the  city  the  power  to  regulate 
the  harbor,  authorized  the  city  to  establish  divisional  lines 
in  the  river.  The  Court  of  Appeals  held  (pp.  392-3) : 

“We  think,  therefore,  that  the  settlement  of  the 
divisional  lines  between  the  properties  must  await  the 
action  of  the  city,  and  that  resort  to  the  courts  is  not 
permissible  unless  the  city  refuses  to  act,  or  acts  in 
such  a  manner  as  amounts  to  an  abuse  of  power.” 

The  Court  of  Appeals  of  Maryland  in  Feudale  v.  Sarles, 
190  Md.  244,  58  A.  2d  248,  252,  approved  the  decision  of  the 
Fourth  Circuit  in  the  Baltimore  case.  In  the  Feudale  case 
the  court  set  aside  an  injunction  of  the  trial  court  and  held 
that  the  provisions  of  the  Annapolis  Code,  giving  to  the 
Annapolis  authorities  “the  power  to  regulate  the  building 
of  piers  in  that  part  of  Spa  Creek  (a  navigable  stream) 
within  the  territorial  limits  of  Annapolis”  vested  in  the 
Annapolis  authorities  the  right  to  run  riparian  divisional 
lines.  The  court  further  held  that  the  plaintiff  below  was 
required  to  first  apply  to  the  municipal  authorities  for  the 
running  of  such  lines  and  that  the  courts  have  no  juris¬ 
diction  until  the  municipal  authorities  have  acted  arbitrar¬ 
ily  or  abused  their  power. 

In  Classen  v.  Chesapeake  Guano  Co.t  81  Md.  258, 31  A.  808, 
the  Court  of  Appeals  of  Maryland  was  called  upon  to  deter¬ 
mine  conflicting  claims  of  property  owners  fronting  on  a 
concave  shore  of  the  Baltimore  Harbor.  The  city  under  its 


authority  to  regulate  the  harbor  and  establish  bulkhead  and 
pierhead  lines  had  established  between  these  lines,  divi¬ 
sional  lines  controlling  water  privileges  of  the  upland  own¬ 
ers.  The  court  held  that  the  running  of  divisional  lines  in 
the  harbor  controlling  water  privileges  was  within  the 
power  of  the  city  and  said,  (81  Md.  266,  31  A.  809) : 

“The  Patapsco  river,  in  the  city  of  Baltimore,  is  a 
navigable  stream,  and  the  power  of  the  legislature,  or 
of  the  municipality  under  its  authority,  to  establish 
the  lines  within  which  wharves  may  be  built,  or  other 
improvements  made  into  the  water,  cannot  be  disputed. 
•  •  •  But  under  the  statutes  now  in  force  in  Baltimore 
city,  the  Mayor  and  city  council  are  authorized  to  pre¬ 
scribe  the  extent  and  mode  within  which  riparian  own¬ 
ers  may  make  improvements  in  front  of  their  lots,  and, 
when  they  bound  upon  a  concave  shore,  to  declare 
what  the  front  of  a  particular  lot  shall  comprehend 
upon  the  bulkhead  or  port  warden’s  line.  Baltimore 
City  Code,  Secs.  343,  35L  *  •  •  ” 


Secs.  343  and  351  of  the  Baltimore  City  Code  conferred 
no  greater  power  upon  that  city  than  the  power  conferred 
by  the  Act  of  March  3, 1899  on  the  Commissioners. 

Under  the  Act  of  1899,  we  submit,  the  authority  to  run 
divisional  lines  of  water  privileges  in  the  Anacostia  River 
between  the  bulkhead  and  pierhead  lines  is  vested  in  the 
Commissioners  and  not  in  the  courts.  Other  authorities 
support  our  contention.  Cahill  v.  Mayor  and  City  Council 
of  Baltimore,  173  Md.  450, 196  A.  305 ;  Bergen  Beach  Land 
Cory.  v.  City  of  New  York,  113  Misc.  491,  185  N.  Y.  Supp. 
177 ;  Sayers  v.  City  of  Lyons,  10  Iowa  249;  Watson  v.  Turn- 
hull,  34  La.  Ann.  856.  In  the  Watson  case  the  court  held 
that: 

“the  discretion  of  the  city  authorities  in  determining 
what  are  proper  and  needed  facilities  for  commerce  and 
on  what  part  of  the  river  bank,  within  her  limits,  they 
should  be  established,  is  manifestly  not  a  proper  subject 
for  judicial  control  or  interference.” 


Thus  the  cases  uniformly  hold  that  the  authority,  which 
has  the  right  to  regulate  a  harbor,  is  the  authority  which  has 
the  right  to  fix  divisional  water  privilege  lines.  We  find 
no  reported  case  to  the  contrary. 

This  Court  will  realize  that  Congress  acted  wisely  in 
vesting  the  Commissioners  with  the  primary  legislative 
authority  to  fix  divisional  riparian  lines.  They  are  espe¬ 
cially  equipped  equitably  to  apportion  water  privileges 
under  plans  which  promote  the  orderly  development  of  the 
entire  waterfront.  Appellant  completely  overlooks  the 
statutory  powers  vested  in  the  Commissioners  under  the 
1899  Act  and  seeks  to  have  the  courts  disrupt  the  orderly 
plan  prescribed  by  the  Commissioners,  in  the  legal  exercise 
of  their  regulatory  power,  without  any  pleading  or  proof 
that  the  action  of  the  Commissioners  was  arbitrary.  This 
the  Court  will  not  do.  Lewis  v.  District  of  Columbia,  190 
F.  2d  25,  27.12 

IV. 

The  Court  Below,  and  the  Commissioners  in  Adopting  the 
Hazen  Plan  and  Authorizing  the  Relocation  of  Gulf’s 
Dock,  Followed  Custom  and  Controlling  Legal  and 
Equitable  Principles  for  the  Apportionment  of  Water 
Privileges 

All  courts  attempt  to  give  a  riparian  owner  a  proportion 
of  the  available  rights  on  the  pier  or  channel  line  based  on 
the  length  of  his  shore  line. — This  rule  is  stated  in  3  Farn- 
ham,  Water  and  Water  Rights  (1904)  at  page  2475: 

“The  main  object  to  be  kept  in  view  in  any  division 
of  accretions  or  the  bed  of  the  water  is  that  the  division 
shall  be  equitable,  and  that  it  shall  be  proportional  so 
far  as  to  give  each  shore  owner  a  share  of  the  land  to 
be  divided  and  his  due  portion  of  the  exterior  boundary 
line.” 

12  Should  appellant  contend  that  the  Commissioners  have  not  acted  to 
fix  the  divisional  riparian  lines,  it  is  obvious  that  any  court  action  is 
premature  until  the  administrative  body  has  acted,  or  failed  to  act  upon 
proper  request  so  to  do.  Myers  v.  Bethlehem  Shipbuilding  Corp.,  303  U.  S. 
41,  50-51. 
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Apportionment  is  based  on  the  length  of  the  shore  line 
of  the  riparian  owner  in  Rochester  v.  Barney,  117  Conn. 
462,  469,  169  A.  45.  This  rule  is  also  stated  in  the  leading 
case  of  Deerfield  v.  Arms ,  34  Mass.  (17  Pick.)  41,  at  45.  A 
fuller  statement  of  the  rule  is  given  in  Wonson  v.  Wonson, 
96  Mass.  (14  Allen)  71,  79. 

The  variation  in  rules  applied  is  largely  a  result  of  fac¬ 
tual  differences  of  each  case. — Because  of  the  great  irregu¬ 
larity  of  shore  lines  of  rivers,  lakes  and  oceans,  the  courts 
have  not  applied  these  rules  in  a  mechanical  fashion ;  rather, 
they  adopt  the  rule  to  the  factual  situation  of  each  case  to 
secure  an  equitable  distribution.  Delaware,  Lackawanna 
£  Western  Railroad  v.  Harmon,  37  N.J.L.  276,  279;  Thomas 
v.  Ashland,  Siskiwit  £  Iron  River  Logging  Railway  Co., 
122  Wis.  519,  524;  100  N.  W.  993;  in  Columbia  Land  Co.  v. 
Van  Dusen  Investment  Co.,  50  Ore.  59;  91  P.  469  the  court 
held  (p.  62) : 

“A  proper  division  in  all  cases  is  that  each  shore 
owner  shall  have  a  proportionate  share  of  the  deep 
water  frontage,  and  the  rules  adopted  by  the  courts  in 
relation  thereto  are  with  that  end  in  view  •  •  *. 

This  process  of  modifying  rules  concerning  other  types 
of  riparian  rights  is  illustrated  by  the  Massachusetts  cases. 
For  instance,  the  case  of  Deerfield  v.  Arms,  supra ,  involved 
the  distribution  of  alluvial  deposits.  The  rule  adopted  in 
that  case  is  also  used  in  the  cases  of  Rust  v.  Boston  Mill 
Corp.,  23  Mass.  (6  Pick.)  158,  and  Sparhawk  v.  Bullard, 
42  Mass.  (1  Mete.)  95,  which  involved  the  distribution  of 
flat  lands.  Then  the  rule  was  applied  to  submerged  land 
under  the  water  in  the  case  of  Winnisimmet  Co.  v.  Wyman, 
93  Mass.  (11  Allen)  432. 

Many  courts  draw  this  line  at  right  angles  to  the  shore 
line. — The  shore  line  is  often  used  in  connection  with  the 
distribution  of  riparian  rights  on  a  seashore.  The  case  of 
Wonson  v.  Wonson,  96  Mass.  (14  Allen)  71,  involved  the 


34 


distribution  of  flat  lands  lying  in  a  cove.  The  rule  as 
stated  by  the  court  at  page  79,  is: 

“Where  the  general  course  of  the  shore  approxi¬ 
mates  to  a  straight  line,  a  compliance  with  all  these 
rules  is  readily  attained  by  drawing  a  straight  line 
according  to  the  general  course  of  the  shore  at  high 
water  mark,  and  extending  the  side  lines  of  all  the 
estates  at  right  angles  with  it  towards  low  water 
mark (Italics  ours) 

The  case  of  Rochester  v.  Barney ,  117  Conn.  462, 169  A.  45 
involved  rights  to  submerged  land.  The  court  stated  the 
following  rule,  at  469 : 

“For  the  purpose  of  reaching  an  equitable  division 
in  many  cases,  a  satisfactory  result  has  been  obtained 
by  running  a  perpendicular  from  the  intersection  of 
the  upland  boundary  line  with  the  high  water  mark  to 
a  theoretical  base  line.  (Italics  ours) 

The  following  cases  have  applied  the  same  rule :  Fraser* s 
Million  Dollar  Pier  Co.,  v.  Ocean  Park  Pier  Co.,  185  Cal. 
464,  197  P.  328,  and  O’Neal  v.  Rollinson,  212  N.  C.  83,  192 
S.  E.  688.  The  same  result  was  reached  under  a  statute 
giving  rights  to  land  “in  front  of**  the  upland.  Paaiama 
Ice  &  Fish  Co.  v.  Atlanta  &  St.  Andrews  Bay  Railway  Co., 
71  Fla.  419,  71  S.  608,  and  Freed  v.  Miami  Beach  Pier  Corp., 
93  Fla.  8 88,  112  S.  841. 

A  similar  New  Jersey  statute  provides: 

“It  shall  be  lawful  for  the  owner  of  lands  situated 
along  or  upon  tidewaters,  to  build  docks  or  wharves 
upon  the  shore  in  front  of  his  lands (Italics  ours) 

Under  this  statute,  in  Bradley  v.  McPherson,  (N.J.  Ch.) 
58  A.  105,  the  court  said,  at  106: 

“The  right  to  a  riparian  grant,  like  the  right  to 
wharf  out,  must  be  exercised  by  keeping  within  side 
lines,  at  right  angles  with  the  high  water  line,  if  that 
is  straight.”  (Italics  ours) 


The  rule  is  stated  by  Gould,  The  Law  of  Waters  (1383), 
163: 

“When  the  general  course  of  the  shore  or  river  bank 
approximates  to  a  straight  line,  alluvial  deposits  as 
well  as  flats  are  divided  among  the  coterminous  proprie¬ 
tors  by  lines  perpendicular  to  the  general  course  of  the 
original  bank,  or  the  original  high  water  mark  of  the 
shore.’ ’ 
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Mutual  Chemical  Co.  of  America  v.  Mayor  and  City  Coun¬ 
cil  of  Baltimore ,  33  F.  Supp.  881,  involved  an  apportion¬ 
ment  of  riparian  rights  along  the  Patapsco  Biver.  The 
court  stated  the  following  as  being  the  general  rule  when 
the  shore  line  is  straight  as  it  is  in  this  case,  at  887 : 

“The  following  general  rules  for  the  apportionment 
of  riparian  rights  are  firmly  established:  If  the  shore 
line  is  straight,  the  riparian  lines  are  to  be  extended 
from  the  divisional  lines  on  shore  into  the  water,  per¬ 
pendicular  to  the  shore  line.”  (Italics  ours) 

Under  the  Florida  and  New  Jersey  statutes,  as  mentioned 
above,  the  courts  have  applied  the  same  rule  as  to  rights 
“in  front  of”  uplands  along  a  river:  MerriU-St evens  Co. 
v.  Durkee,  62  Fla.  549,  57  S.  428;  Manufacturers’  Land  & 
Improvement  Co.  v.  Board  of  Commerce  and  Navigation, 
98  N.  J.  L.  638,  121  A.  337,  affirmed,  101  N.  J.  L.  224,  127 
A.  924. 

When  rights  on  a  river  are  involved,  many  courts  draw 
the  boundary  line  at  a  right  angle  to  the  center,  or  thread, 
of  the  stream. — In  the  case  of  Thornton  v.  Grant,  10  B.  L 
477,  the  court  decided : 

“Draw  a  line  along  the  main  channel  in  the  direction 
of  the  general  course  of  the  current  in  front  of  the 
two  estates,  and  from  the  line  so  drawn,  and  at  right 
angles  with  it,  draw  a  line  to  meet  the  original  division 
line  on  the  shore.”  (Italics  ours) 

The  same  rule  was  adopted  in  Clark  v.  Campau,  19  Mich. 
325,  328;  Bay  City  Gas-Light  Co.  v.  Industrial  Works,  28 


36 


Mich.  182, 185 ;  and  in  Knight  v.  Wilder,  59  Mass.  (2  Cush.) 
199,  the  conrt  held  at  209 : 

“•  •  •  the  general  ride  must  be  to  take  lines  at  right 
angles  with  the  course  of  the  stream,  to  its  thread  or 
middle  line  (Italics  ours) 

This  rule  is  adopted  in  3  Farnham,  Water  and  Water 
Bights  (1904),  p.  2478.  The  following  cases  also  follow  this 
rule:  Campon  Really  Co,  v.  Detroit,  162  Mich.  243,  127 
N.  W.  365 ;  Farris  v.  Bentley,  141  Wis.  671, 124  N.  W.  1003 ; 
Miller  v.  Hepburn,  77  Ky.  (8  Bush)  326.  And  the  same  result 
was  readied  in  United  States  v.  Rugges  (C.C.N.Y.,  1861)  5 
Blatch.  35,  F.  Cases  16204,  under  a  statute  granting  riparian 
rights  to  “proprietors  of  adjacent  lands.”  Columbia  Land 
Co.  v.  Van  Dusen  Investment  Co.,  50  Ore.  59,  91  P.  469 
adopts  a  similar  rule ;  there  lines  were  drawn  just  as  in  the 
Bazen  Plan  at  right  angles  to  the  established  pier  line. 

The  right  angle  rule  is  used,  as  it  is  the  only  way  to 
achieve  an  equitable  distribution  with  a  straight  shore  line . 
— As  seen  above,  the  guide  in  dividing  riparan  rights  is  to 
make  an  equitable  distribution.  When,  as  in  this  case, 
there  is  no  irregularity  in  the  shore  (t.e.  bulkhead  line)  this 
can  be  achieved  by  using  right  angle  lines.  This  assures 
each  riparian  owner  rights  proportional  to  the  extent  that 
he  has  shore  line ;  his  rights  will  cover  a  pro  rata  area  equal 
to  the  extent  of  his  line  of  ownership  on  the  bulkhead  line. 
This  certainly  is  the  most  equitable  and  just  distribution. 

The  need  for  the  right  angle  is  recognized  in  Delaware, 
Lackawanna  &  Western  Railroad  y.  Hannon,  37  N.  J.  L. 
276,  where  the  court  said,  at  278: 

“Where  the  high  water  shore  line  is  straight,  the 
side  lines  of  the  extension  must  be  rectangular  to  such 
base  line ;  •  •  •  »>  (Italics  ours) 

This  rule  has  been  followed  by  many  courts  in  the  appor¬ 
tionment  of  riparian  rights:  Groner  v.  Foster,  94  Va.  650, 
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27  S.E.  493,  as  to  land  beneath  a  river;  Bradley  v.  McPher¬ 
son  (N.  J.  Ch.)  58  A.  105,  as  to  land  under  the  ocean; 
O'Donnell  v.  Kelsey,  10  N.  Y.  412,  as  to  land  under  a  river; 
Blodgett  &  Davis  Lumber  Co.  v.  Peters,  87  Mich.  498,  49 
N.W.  917,  as  to  water  rights  in  a  bay;  Northern  Pine  Land 
Co.  v.  Bigelow,  84  Wis.  157,  54  N.W.  496,  as  to  docking 
out  in  a  lake;  Thomas  v.  Ashland,  Siskivoit  &  Iron  River 
Logging  Railway  Co.,  122  Wis.  519,  100  N.W.  993,  as  to 
docking  out  in  a  lake;  and  Hathaway  v.  Milwaukee,  132 
Wis.  249,  111  N.W.  570, 112  N.W.  455,  as  to  accretion  on  a 
lake;  Benne  v.  Miller,  149  Mo.  228,  50  S.W.  824,  as  to  accre¬ 
tion  on  a  river;  Heirs  of  Delord  v.  New  Orleans,  11  La. 
Ann.  699,  as  to  accretion  on  a  river.  This  rule  is  still  gen¬ 
erally  followed  in  Massachusetts  as  well;  Rust  v.  Boston 
Mill  Cory.,  23  Mass.  (6  Pick.)  158,  as  to  flat  lands;  Spar- 
hawk  v.  Bullard,  42  Mass.  (1  Mete.)  95,  as  to  flat  lands; 
Walker  v.  Boston  &  Maine  Railroad,  57  Mass.  (3  Cush.)  1, 
as  to  flat  lands;  Winnisimmet  Co.  v.  Wyman,  93  Mass.  (11 
Allen)  432,  as  to  submerged  lands;  Iris  v.  Hingham,  303 
Mass.  401, 22  N.E.  2d  13,  as  to  flat  lands ;  Lowndes  v.  Wicks, 
69  Conn.  15,  36  A.  1072;  Emerson  v.  Taylor,  19  Me.  (9 
GreenL)  42;  Call  v.  Carroll,  40  Me.  31;  Portsmouth  Harbor, 
Land  <&  Hotel  Co.  v.  Sunft,  109  Me.  17,  82  A.  542. 

When,  as  here,  the  shore  line  is  straight  and  parallels  the 
channel,  all  rules  resolve  themselves  into  lines  drawn  at 
right'angles  to  the  shore  and  channel  of  the  stream. 

y. 

AH  Courts  Reject  as  Unjust  and  Inequitable  the  Extension 
of  Side  Lines  as  a  Means  at  Apportioning  Riparian 
Privileges 

In  the  present  case  appellant’s  muniments  of  title  grant 
no  rights  in  the  Anacostia  River.  Her  lots  are  conveyed 
by  numbered  lots  only  with  bounds.  The  official  survey,  as 
we  have  shown,  gives  the  southeast  boundary  of  plaintiff’s 
lots  as  “the  Eastern  Brandi  ”  (JJL  380).  A  grant  to  “the 
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Eastern  Branch,”  a  navigable  stream  of  the  United  States, 
conveys  no  title  below  the  high,  water  mark  of  that  stream. 
Shively  v.  Bowlby,  152  U.  S.  1,  45-46;  Horton  v.  Jordan, 
140  U.  S.  371,  38L  Moreover,  United  States  v.  Martin, 
85  App.  D.  C.  382,  177  F.  2d  733,  734  bolds  appellant’s 
fee  title  to  end  at  the  high  water  mark  60  to  80  feet  East 
of  Water  Street 

'  Cases  at  common  law  have  generally  rejected  the  exten¬ 
sion  of  the  side  lines  in  apportioning  water  privileges* — 
The  role  is  stated  in  45  Corpus  Juris,  Navigable  Waters, 
Sec.  148;  Gould,  the  Law  of  Waters  (1883)  at  fl 162;  and 
3  Farnham,  Water  and  Water  Bights  (1904),  page  2477. 

In  Clark  v.  Campon,  19  Mich.  325,  the  court  held  (p.  328) : 

“The  right  to  land  under  water,  extending  from  the 
shore  toward  the  center  or  thread  of  the  stream,  has 
also  been  deemed  as  appurtenant  to  the  shore  itself. 
It  has  no  reference  whatever  to  the  extent  of  the 
riparian  owners’  possessions  back  from  the  shore  and 
is  the  same  whether  these  possessions  consist  of  a 
deep  parcel  or  a  mere  strip  of  shore  *  *  *.  The 
only  elements  which  have  ever  been  considered  by 
the  courts  have  been  the  shore  lines  and  the  central 
line  or  thread  of  the  stream,  and  the  partition  among 
adjoining  owners  has  been  made  with  reference  to 
these,  but  never  with  any  reference  whatever  to  the 
direction  of  the  boundaries  or  the  extent  of  the  domain 
on  the  uplands.  (Italics  ours) 

The  reason  for  rejecting  the  extension  of  side  lines  can 
readily  be  seen.  If  the  land  of  a  riparian  owner  is  such 
that  the  extension  of  his  side  lines  would  converge  so  as  to 
form  a  triangle,  (as  do  the  side  lines  of  Square  707),  he 
would  be  cut  off  from  most,  if  not  all,  of  his  riparian  rights 
including  his  right  to  dock  out  into  the  stream  and  his  right 
of  access  to  the  channel.  This  was  recognized  in  O’Neal  v. 
RoUinson,  212  N.  C.  83,  192  S.E.  688,  where  the  court  held 

(p.  86) : 

“A  protraction  of  the  side  lines  of  an  abutting  tract 
of  laud  in  the  same  course  in  which  they  run  to  the 
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shore  line  might,  and  could,  entirely  deprive  (the  owner 
of  access  to  deep  water  or  the  channel.” 

In  Oregon  Coal  and  Navigation  Co.  v.  Anderson,  206 
F.  404,  the  conrt  said  (p.  408)- 

“The  projection  of  defendant’s  northwesterly  side 
line  from  the  shore,  at  an  angle  other  than  that  of  a 
right  angle  to  the  shore  line  or  line  of  a  navigable 
mater,  as  a  boundary  for  defendant’s  littoral  or  ripari¬ 
an  right,  would  "be  manifestly  unjust  to  other  littoral 
or  riparian  owners,  and  is  a  claim  that  can  find  no  sup¬ 
port  in  defining  the  defendant’s  littoral  or  riparian 
rights  under  any  law  "known  to  the  court.”  (Italics 
ours) 

In  Groner  v.  Foster,  94  Va.  650,  27  SJE.  493,  the  court 
said,  at  652 : 

“In  making  the  apportionment  •  •  •  “It  is  ap¬ 
parent  *  *  '  that  this  can  not  be  atained  by  a  fixed  rule 
of  extending  out  to  the  line  of  navigability  of  the  water 
'  course  the  divisional  lines  between  the  proprietors  of 
the  uplands  in  the  same  directions  that  these  lines  reach 
the  shore.  *  *  *  It  would  only  answer  where  the 
One  of  the  shore  was  straight,  the  line  of  navigability 
equal  in  length  and  parallel  with  it,  and  the  divisional 
lines  approached  the  shore  at  right  angles.”  (Italics 
ours) 

The  case  of  Mutual  Chemical  Co.  of  America  v.  Mayor 
and  City  Council  of  Baltimore,  33  F.  Supp.  881,  also  re¬ 
jected  an  extension  of  the  side  lines.  The  court  said,  at 
889: 

“Thus  the  lines  called  for  in  a  property  owner’s  indi¬ 
vidual  deed  can  not  control  in  derogation  of  the  ripar¬ 
ian  rights  common  to  a  group  of  property  owners.” 

In  Stone  v.  Boston  Steel  &  Iron  Co.,  96  Mass.  (14  Allen) 
230,  the  court  ran  riparian  fines  at  right  angles  with  the 
shore  and  said,  at  233-4: 

•  •  •  it  is  well  settled  that  the  side  lines  on  the  up¬ 
land  have  no  influence  in  deciding  the  direction  of  the 
dividing  lines  of  the  fiats  *  9  V’  (Italics  ours.) 
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Another  Massachusetts  case,  Piper  v.  Richardson,  50 
Mass.  (9  Mete.)  155,  held  (p.  158) : 

“  •  •  •  the  side  lines  of  the  upland  have  no  influence 
in  deciding  the  direction  of  the  exterior  side  lines  of 
the  flats.” 

In  Knight  v.  Wilder,  59  Mass.  (2  Cush.)  199,  the  court 
disregarded  the  direction  of  the  side  lines  of  the  upland, 
saying,  at  209 : 

“  •  •  •  that  the  direction  of  side  lines  of  the  riparian 
owner  upon  the  upland  toward  the  river  is  not  to  he 
regarded,  in  extending  the  line  into  the  river;  but  re¬ 
gard  is  to  be  had  only  to  the  length  of  the  proprietor’s 
line  on  the  shore.”  (Italics  ours) 

Again,  in  Benne  v.  MiUer,  149  Mo.  228,  50  S.W.  824,  the 
directions  of  the  side  lines  were  disregarded.  In  MUler  v. 
Hepburn,  77  Ky.  (8  Bush)  326,  the  court  extended  the 
boundary  lines  at  right  angles  to  the  course  of  the  stream, 
saying,  at  330: 

“The  general  principle  is  not  questioned  [by  appel¬ 
lants]  that  in  ascertaining  the  rights  of  a  riparian 
proprietor  no  importance  should  he  given  to  the  quan¬ 
tity  or  figure  of  his  entire  tract,  nor  the  course  of  its 
side  lines ;  •  •  •  ”  (Italics  ours) 

In  Fraser’s  Million  Dollar  Pier  Co.  v.  Ocean  Pier  Co.,  185 
Cal.  464, 197  P.  328,  the  court  determined  the  boundary  of 
two  towns  by  drawing  a  line  at  right  angles  to  the  shore 
where  the  houndary  reached  the  ocean,  and  said,  at  472-3: 

t 

“  •  •  •  the  rule  •  •  •  is  not  fixed  hy  extend - 
ing  his  boundary  line  into  the  water  in  the  direction 
of  the  last  course  ending  at  the  shore  line,  hut  is  fixed 
hy  a  line  drawn  into  the  water  perpendicular  to  the 
shore  line ;  that  is,  to  the  general  course  of  the  shore 
line  at  that  point. 

“If  this  were  not  the  case  it  will  be  seen  that  where 
the  boundary  line  strikes  the  shore  line  at  an  acute 
angle  the  rights  of  one  proprietor  would  extend  in 
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front  of  the  land  of  the  other  so  as  to  practically  cat 
him  off  from  the  use  of  the  water.  The  authorities 
are  all  to  the  effect  that  this  is  not  the  case  •  •  V* 
(Italics  ours) 

The  following  cases  also  reject  the  extension  of  the  side 
lines  as  boundaries  for  riparian  rights:  Campau  Realty 
Co.  v.  Detroit ,  162  Mich.  243, 127  N.W.  365;  Lambert's  Point 
Co.  v.  Norfolk  <6  Western  Railway  Co.,  113  Va.  270,  74  S.E. 
156;  Ahorn  v.  Smith,  12  E.  L  370;  Lane  v.  Smith  Bros., 
80  Conn.  185, 67  A.  558;  Wood  v.  Appal,  63  Pa.  210;  Totmg 
v.  Juneau,  4  Alaska  372. 

Cases  under  statutes  granting  riparian  rights  have  also 
rejected  an  extension  of  the  side  lines. — Under  a  Flor¬ 
ida  statute,  the  state  is  divested  “of  all  right,  title  and 
interest  to  all  lands  covered  by  water,  lying  in  front  of  any 
tract  of  land  owned  by  a  citizen  of  the  United  States,  lying 
upon  any  navigable  stream  or  bay  of  the  sea  or  harbor  as 
far  as  to  the  edge  of  the  channel.”  The  statute  also  gives 
the  owner  a  right  to  prevent  “encroachments  of  any  other 
person  on  all  such  submerged  lands  in  the  direction  of  their 
lines  continued  to  the  channel."  In  MerriU-Stevens  Co.  v. 
Durkee,  62  Fla.  549, 57  S.  428,  a  demurrer  was  affirmed,  the 
court  holding  (p.  561): 

“As  the  grant  is  of  the  use  of  4 all  lands  covered  by 
water,  lying  in  front  of 9  the  particular  classes  of  ripar¬ 
ian  land,  ‘as  far  as  to  the  edge  of  the  channel’,  the 
right  given  to  prevent  encroachments  upon  ‘such  sub¬ 
merged  lands  in  the  direction  of  their  lines  continued 
to  the  channel’  must  mean  the  right  to  prevent  the 
encroachments  upon  the  land  granted  ‘in  front  of’  the 
shore  line  and  directly  between  the  shore  line  and  the 
channel  ‘In  the  direction  of  their  lines  continued  to 
the  channel’  means  the  space  "between  lines  drawn  at 
right  angles  from  the  shore  line  ‘to  the  edges  of  the 
channel .*  This  is  necessarily  so  as  to  bodies  of  water 
and  the  channels  therein  that  run  parallel  or  practically 
so  with  the  shore,  as  is  apparently  the  case  here.” 
(Italics  ours) 
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In  Panama  Ice  d  Fisk  Co.  v.  Atlanta  d  St.  Andrews 
Bag  Railway  Co.y  71  Fla.  419,  71  S.  608,  the  court  stated, 
at  422: 

“The  rights  granted  by  the  riparian  statute  of  1856 
relate  to  the  space  between  the  shore  line  and  the -edge 
of  the  channel  of  navigable  streams,  bays  or  harbors, 
and  snch  rights  are  not  controlled  by  the  direction  of 
lines  dividing  the  uplands.”  (Italics  ours) 

Freed  v.  Miami  Beach  Pier  Corp.,  93  Fla.  888,  112  S. 
841,  follows  these  cases.  There  the  court  said,  at  901 : 

“Complainant’s  riparian  rights  claimed  here  appar¬ 
ently  extend  into  the  water  along  lines  run  at  right 
angles  to  the  shore  line  of  his  lot.”  (Italics  ours) 

The  relevant  New  Jersey  statnte  is  similar  to  the  Florida 
statute.  The  New  Jersey  statute  provides  that  “It  shall 
be  lawful  for  the  owner  of  lands  situate  along  or  upon  tide¬ 
waters,  to  build  docks  or  wharves  upon  the  shore  in  front 
of  his  lands.”  The  case  of  Delaware,  Lackawanna  &  West¬ 
ern  Railroad  v.  Hannon,  37  NJTX.  276,  was  decided  under 
this  statute.  There  the  court,  at  277,  stated  the  rule  as 
follows: 

“•  •  •  the  high  water  line  was  practically  straight 
and  wherever  this  is  the  case,  the  side  lines  of  the  land 
reclaimed  must  be  at  right  angles  to  such  base  line. 
This  rule  inevitably  results  from  the  fact  that  this 
right  of  reclamation  is  altogether  a  creature  of  the 
statute.  The  riparian  owner  has  no  control  over  such 
right,  which  is  an  incident  which  the  land  itself  an¬ 
nexes  to  the  property.  In  the  ascertainment  of  such 
an  incident,  it  is  not  of  the  least  importance  in  which 
direction  the  owner  of  the  upland  has  seen  fit  to  run 
the  lines  of  his  property  to  the  shore.”  (Italics  ours) 

A  New  York  statute  authorizing  grants  of  land  under 
water  to  “proprietors  of  adjacent  lands”  was  interpreted 
in  the  case  of  United  States  v.  Rugges  (5  Blatch.  35)  F. 
Cases  16204.  The  rule  adopted  by  the  court  was: 
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“The  true  construction  of  this  statute  is,  that  the 
grant  of  the  water  lots,  authorized  to  be  made  to  tile 
adjacent  proprietor  of  the  land,  mast  fee  confined  to  a 
line  starting,  at  the  intersection  with  the.  shore,,  and. 
extending  at  aright  angle  with  the  thread  of  the  stream* 
or  at  a  right  angle  into  the  lake,  without  any  regard  to 
the  course  or  direction  of  the  line  upon  the  land.*’’ 
(Italics  ours) 

In  Heirs  of  Delord  y.  New  Orleans „  11  La.  Ann.  699,  a 
Louisiana  statute  provided  that  the  division,  was  to-be  made 
according  to.  the  extent  of  the  front,  line  of  each,  owner-  The 
const  said;  at  699.: 

“The  course  of  the  side  Hne  is  of  no  consequence  in 
tile  division  of  alluvion  formed  subsequently  to  the 
conveyance  or  grant-”' 

The  English  ease  of  Crook  v.  Seaf  ord,  L.R.  6  Ql.  App. 
551,  involved  the  boundaries  of  the  fiat  part  of  &  beach 
under  a  grant  from  the  town  of  land  “opposite”' plaintiff’s 
land  The  court,  to  determine  the  boundary,  disregarded 
side  lines  and  extended  lines  perpendicular  to  the  shore. 

•  VI 

The  Decision  Below  That  Appellant  Acquired  Kb  Rights 
Against  the  United  States  by  Estoppel  and  Prescription 

.  Is  Correct 

Appellant  asserts  that  Gulf  and  Standard  are  estopped 
from  interfering  with  the  use  of  Martin’s  wharf  even 
though  they  claim  under  the  United  States  and  through 
the  District.  This  assertion  in  effect  contends  that  the 
District,  which  has  acted  for  the  United  States  in' this  mat¬ 
ter,  and  the  United  States  are  estopped  from  interfering 
with  the  appellant.  If  appellant’s  position  is  otherwise'  no= 
statement  of  points  supports  this  argument.  Appellant’s 
points  5  «nd  6  will  only  support  prescription  and  estoppel 
against  “the  governmental  authorities”  (JA.  59).  Appel- 
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lant  argues,  because  her  wharf  has  been  in  its  present  loca¬ 
tion  as  she  puts  it  for  many  years,  that  she  has  acquired 
the  right  to  keep  it  there  by  prescription  or  adverse  pos¬ 
session.  Such  rights  would  have  to  be  asserted  against  the 
United  States  because  appellant’s  wharf  is  located  partly 
on  land  and  in  waters  owned  by  the  United  States  (JJL 
55-57). 

Neither  adverse  possession  nor  estoppel  on  the  facts 
asserted  by  appellant  run  against  the  interest  of  the  United 
States  irrespective  of  whether  the  District  or  the  Secretary 
of  War  administers  that  interest  In  United  States  v. 
California,  332  U.  S.  19,  the  Supreme  Court  held  (p.  40) : 

“The  Government,  which  holds  its  interests  here  as 
elsewhere  in  trust  for  all  the  people,  is  not  to  be  de¬ 
prived  of  those  interests  by  the  ordinary  court  rules 
designed  particularly  for  private  disputes  over  indi¬ 
vidually  owned  pieces  of  property;  and  officers  who 
have  no  authority  at  all  to  dispose  of  Government  prop¬ 
erty  cannot  by  their  conduct  cause  the  Government  to 
lose  its  valuable  rights  by  this  acquiesence,  laches,  or 
failure  to  act.” 

Other  authorities  uniformly  hold  that  no  title  can  be  ac¬ 
quired  by  estoppel  or  adverse  possession  against  the  United 
States.  StuU  v.  United  States,  61  F.  2d  826;  Jackson  v. 
United  States,  56  F.  2d  340,  343.  The  Jackson  case  is  of 
special  significance  because  in  that  case  the  court  held  that 
the  title  of  the  United  States  to  accreted  land  is  not  af¬ 
fected  by  adverse  possession  no  matter  how  long  continued. 
It  has  been  squarely  held  that  the  United  States  is  not  sub¬ 
ject  to  principles  of  estoppel.  United  States  v.  California, 
supra;  Utah  Power  &  light  Co.  v.  United  States,  243  U.  S. 
389;  Wilson  <&  Co.  v.  United  States,  245  U.  S.  24;  United 
States  v.  Norton,  77  F.  2d  731.  Similarly,  statutes  of  limita¬ 
tion  do  not  run  against  the  United  States.  Gibson  v.  Chou¬ 
teau,  80  U.  S.  534;  United  States  v.  Thompson,  98  U.  S.  486. 

Moreover  even  were,  such  principles  applicable  to  the 
United  States  and  the  District  there  are  no  grounds  for 
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applying  them  in  this  case.  Appellant’s  claims  of  owner¬ 
ship  have  been  adversely  determined  against  her  in  United 
States  v.  Martin,  85  App.  D.  C.  382, 177  F.  2d  733.  In  the 
Martin  case  this  court  held  appellant’s  interest  in  the  filled 
portions  of  her  lots  and  in  her  dock  was  a  mere  “qualified” 
right  to  use  the  fill  and  dock  at  the  will  of  the  United  States. 
Moreover,  appellant  introduced  in  evidence  two  repair  per¬ 
mits  in  an  effort  to  establish  a  permissive  right  from  the 
District  to  occupy  portions  of  “S”  Street  and  the  bed  of 
the  stream  (JA.  280-284).  In  such  circumstances  appel¬ 
lant  is  not  occupying  “S”  Street  or  the  river  adversely  to 
the  United  States.  Appellant  conceded  this  below  and 
stated  she  was  “not  claiming  any  adverse  rights  against 
the  United  States”  (JA.  150).  Her  occupancy  may  be  il¬ 
legal  for  lack  of  a  proper  permit,  but  it  is  not  adverse. 
Hence,  appellant’s  argument  that  estoppel  and  adverse 
possession  apply  here  is  without  merit 

VH. 

Appellant’s  Argument  Concerning  the  Doctrine  of  Undean 

Hands  Is  Without  Merit  and  Her  Conduct  Bars  Injunc¬ 
tive  Belief. 

Appellant  asserts  that  if  she  had  obstructed  the  use  of 
“S”  Street  or  its  riparian  area  by  a  wharf  inaccessible  to 
the  public  and  barred  the  public  from  the  wharf  there  would 
be  room  for  the  application  of  the  doctrine  of  undean 
hands  against  her.  She  has  no  construction  permit  for  her 
wharf.  She  is  barring  the  public  from  “S”  Street.  Por¬ 
tions  of  her  dock  and  the  access  thereto  violate  regulations 
of  the  War  Department  because  made  up  of  solid  fill  beyond 
the  bulkhead  line  (JA.  277).  Moreover,  as  “S”  Street 
ends  at  the  bulkhead  line,  wharves  built  into  the  river,  in 
our  view,  are  not  susceptible  for  use  as  public  streets.  This 
argument  of  appellant  is  rendered  more  nugatory  because 
she  has  barred  until  1952  all  members  of  the  public  from 
using  her  dock  and  all  filled  portions  of  her  lots  (JA.  188). 


Appellant  leased  all  of  this  property  for  private  gain  to 
Smoot  -which,  exercises  complete  dominion  over  these  areas 
to  the- exclusion  of  the  public.  (XA.  288-191}*  Private  togs 
and  barges  loaded  with  gravel  and  sand  are  constantly 
moored  at  appellant’*  dock  and  the  filled  land  and  uplands 
of  the  appellant  are  covered  with  sand  aood  gravel  deposits 
stored  there  for  the  profit  of  appellant  and  her  lessee 
(XA.  388). 

As  the  District  Court  ruled;  part  of  appellant’s  wharf 
is  in  the  riparian  area  of  “S”  Street  and  part  of  Gulf’s 
wharf  as  extended  by  Standard  under  arrangements  with 
the  District  likewise  is  in  the  riparian  area  of  **$”  Street 
(XA.  56}.  In  such  circumstances  the  coart  rated  that  the 
doctrine  “Unclean  hands”  applied  to  appellaih  and  that 
she  was  not  entitled  to  a  mandatory  injunction  for  the 
destruction  of  GtdTs  dock  and  pilings  in  this  area. 

There  are  other  and  further  reasons  why  appellant  is  not 
entitled  to  a  mandatory  injunction  requiring  the  destruction 
of  Gulf’s  dock  and  pilings.  Gulf’s  dock  was  extended  under 
a  permit  issued  by  the  District*  It  is  partly  located  in 
water*  owned  by  the  United  Statea  The  United  States 
has  approved  this  arrangement  and  as  a  necessary  part  of 
the  arrangement  has  authorized  dredging  for  the  purpose 
of'  improving  the  navigability  of  the  stream  in  the  vicinity 
of  the  Gulf  dock:  Appellant  has  no  permit  tb  use  the  wafer 
area  in  dispute.  Appellant  still  has  access  to  her  dock  and 
to  the  channel  of  the  stream.  She  has  no  right  to  insist  that 
sH  improvements  in  the  river  he  removed  just  to  make 
it*  easier  for  tugs  and  barges  of  appellant’s  lessee  to  dock  at 
her  wharf. 

A  mandatory  injunction  is  an  extraordinary  remedy.  The 
evidence  failed  to  disclose  any  irreparable  injury  to  any 
proprietary  interest  of  appellant  The  evidence  failed  to 
show  even  legal  damages  suffered  by  appellant  because  of 
any  act  or  acts  on  the  part  of  appellees.  Appellant’s  brief 
makes  no  attempt  to  show  either  irreparable  or  legal  dam¬ 
ages  as  a  basis  for  a  mandatory  injunction  requiring'  the 


destruction  of  an  existing  dock  and  other  facilities  of  great 
value.  It  is  Hornbook  law  that  to  warrant  the  allowance 
of  a  mandatory  writ  of  injunction  it  most  appear  that  the 
complainant  win  suffer  irreparable  damages.  32  C.J.  Injunc¬ 
tions,  Secs.  15,  30,  pp.  36,  51;  Parker  v.  Winnipiseagee 
Cotton  <&  Woolen  Co .,  67  U.  S.  545;  Irwin  v.  Dixion,  50 
U.  S.  10;  Johnson  v.  Baltimore  &  Potomac  R.  R.,  4  App. 
D.  C.  491. 

Appellant’s  damages  are  illusory  and  fanciful  She  has 
the  same  access  to  the  Charmed  as  every  other  upland  owner 
in  this  area  (Gulf’s  App.,  pp.  1-3).  No  one  seeks  to  pre¬ 
vent  her  from  using  that  access  (JJL  350).  Appellant’s 
case  is  without  any  factual  or  legal  bams ;  die  has  established 
no  irreparable  injury  of  any  kind;  hence,  it  follows  that  her 
complaint  for  a  mandatory  injunction  was  properly  dis¬ 
missed.  Freed  v.  Miami  Beach  Pier  Corp.,  93  Fla.  888, 
112S.84L 

Appellant  is  guilty  of  laches.  She  stood  by  for  one  year 
before  instituting  suit  after  learning  of  the  proposed  con¬ 
struction  of  the  South  Capitol  Street  Bridge,  the  destruc¬ 
tion  of  Standard’s  dock  and  the  proposed  extension  of 
Gulf’s  dock  by  Standard  in  order  to  restore  commerce  to 
Standard’s  bulk  plant.  Appellant  allowed  rights  of  third 
parties  to  intervene  and  mature.  Appellant  should  have 
instituted  her  action  immediately  upon  receiving  notice  of 
the  proposed  construction.  She  should  not  have  waited 
for  its  completion  as  she  did  before  instituting  suit.  She 
gave  no  excuse  for  her  delay.  32  C.J.,  Injunctions,  Sees. 
52  and  53,  p.  69  and  70  clearly  state  the  applicable  prin¬ 
ciple  of  law.  In  conclusion  Sec.  52  %,  p.  69  states  it  thus? 

“The  mere  lapse  of  time,  independent  of  the  statute 
of  limitations,  may  under  some  circumstances  be  a  suf¬ 
ficient  ground  for  denying  an  injunction  unless  a  legal 
excuse  for  such  delag  is  shown.*9  (Italics  ours) 

Authorities  supporting  this  principle  are:  Brumbaugh  v. 
Gompers,  50  App.  D.  0. 130, 269  F.  472;  Reams  v.  Vrooman- 
Fehn  Printing  Co.,  140  F.  2d  237 ;  CreswiU  v.  Grand  Lodge 
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Knights  of  Pythias  of  Georgia,  225  U.  S.  246;  Pennsylvania 
Mutual  Life  Ins .  Co.  v.  City  of  Austin,  168  U.  S.  685;  Andrus 
v.  Berkshire  Power  Co.,  147  P.  76;  Panama  Ice  &  Fish  Co. 
v.  Atlanta  &  St.  Andrews  Bay  Railway  Co.,  71  Fla.  419, 71  & 
608;  Freed  v.  Miami  Beach  Pier  Cory.,  93  Fla.  888,  112 
S.  84L 

vin. 

Appellant  Miscontrues  the  Martin  Case 

Appellant  further  argues  that  her  right  to  maintain  her 
wharf  was  upheld  in  United  States  v.  Martin,  85  App.  D.  0. 
382, 177  F.  2d  733.  She  contends  that  the  Martin  case  adju¬ 
dicates  the  course  of  divisional  lines  controlling  water  priv¬ 
ileges  beyond  the  bulkhead  line  in  the  Anacostia  Biver. 
Of  course,  Gulf  was  not  a  party  to  the  Martin  case.  Had 
any  of  its  interests  in  the  Anacostia  Biver  been  involved 
it  was  the  duty  of  the  appellant  to  make  Gulf  a  party  to  that 
case.  This  she  did  not  do. 

On  the  merits  we  contend  that  appellant  has  miscon¬ 
strued  the  Martin  case.  That  case  held  that  the  right  of 
appellant  to  make  fills  and  build  wharves  was  a  “qualified” 
right  and  subject  to  the  commerce  power  of  the  United 
States.  The  decision  points  out  that  such  fill  and  structures 
located  in  the  bed  of  a  navigable  stream  may  be  injured 
or  destroyed  without  compensation  for  a  Federal  improve¬ 
ment.  The  decision  further  points  out  that  all  structures 
are  placed  in  the  bed  of  such  a  stream  at  the  risk  that  they 
may  be  injured  or  destroyed  by  the  United  States.  Nowhere 
does  the  Martin  case  decide  where  in  the  river  beyond  the 
bulkhead  line  appellant’s  water  privileges  are  located,  nor 
does  any  case  cited  by  appellant  make  any  such  determina¬ 
tion.  All  hold  that  upland  owners  in  this  area  have  “qual¬ 
ified”  water  privileges  in  the  Anacostia  Biver  and  no  more. 
The  course  of  divisional  lines  beyond  the  bulkhead  line  con¬ 
cerning  water  privileges  was  not  presented  for  determina¬ 
tion,  nor  considered,  and  there  was  no  determination 
thereof.  Appellant  well  knows  that  the  Martin  case  did  not 
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determine  the  course  of  any  divisional  lines  of  water  priv¬ 
ileges  in  the  bed  of  the  river  beyond  the  bulkhead  line. 
She  admits  on  page  23  of  her  brief  that  the  decree  does 
not  say  that  the  south  line  of  “S”  Street  is  extended  due 
east  but  maintains  that  the  court  meant  that  even  though 
no  such  issue  was  involved  and  the  court  did  not  so  hold. 

Conclusion 

The  judgment  of  the  District  Court  dismissing  the  com¬ 
plaint  insofar  as  it  seeks  injunctive  relief  is  correct  and 
should  be  affirmed. 

Respectfully  submitted, 

Buudette  M.  A  shill, 

Ring  Building, 

Waeren  E.  Magee, 

Shoreham  Building, 
Washington,  D.  C. 

Matthew  S.  Gibson, 

17  Battery  Place, 

New  York,  N.  Y. 

Attorneys  for  Appellee, 
Gulf  Oil  Corporation. 
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la  Shts  oonnootlon  with  tho  apporoat  ooonpotion  of  1 
poblio  opooo  by  tho  Sabot  Sand  aad  Oravol  Company,  Is  it  yoor  I 
doslro  that  this  bo  oallod  to  tho  attoatlon  of  tho  Dtroetor  J  JQ  V 
of  Highway*? 


m 


RXBiHP 


Clark,  8.  Dc 


1*1 


Approved  by  the  Commiwrioners < 
of  the  District  of  Cofombia  Sitting 
as  a  Board.  Apr.  28,  1933. 

-j~-  .  •  ».|>3 
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81AXB0BT  BY  SBS'DXfXRICX  OF  COLOMBIA  THARP  OOUESTEE  AS  TO  THE  SEED  OF  AI 
ESTABLISHED  PLAV  FOR  PUR  EXTEHSIOH  ALONG  THE  AIAOOSTIA  RIVER  FRO It  THE  HAVT 

IAED  TO  W  STREET, 


property,  la  Xtm 


IT 


Zt  is  difficult  to  cm  bo*  *  property  owner 
could  obtain  title  to  accretions  to  tbs  land  of 
another  owner.  Zt  is  swan  acre  difficult,  in 
tbs  present  clrcr— tennew,  to  see  boor  a  private 
individual  oould  obtain  title  to  any  part  of  tbs 
bed  of  the  river  or  to  accretions,  to  a  public 
street  extendinc  to  tbe  river. 

Z  sb  of  tbe  opinion,  so  far  as  anything  is 
disclosed  by  tbe  reference,  that  tbe  title  to 
lbs  accretions  in  tbe  line  of  first  Street  be. 
lo^  to  tbe  TMted  States  and  non  form  a  part 
of  that  street;  that  it  was  tbe  intention  of 
tbe  founders  of  tbe  City  that  first  Street 
should  extend,  and  that  it  dose  nos  extend,  to 
Ite  river  bank.” 


On  Hay  31,  1928,  tbe  bnflmrr  Oomdsaioner.  Colonel  V.  S. 
Ladue,  advised  tbe  arehiteet  of  tbe  Ckpitol  that  tbe  -title  to  tbe 
bed  of  first  Street  nan  in  tbe  Tfeited  States. 


that  tbe  Major  and  Superintendent  of  folios  be 
oe  with  this  opinion. 


advised  is 


inj.Tiy  w.  bus,  - 

Corporation  Counsel,  8.  C. 
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Kir ah  22,  1983 


m*  p.  o. 

TO: 

IS  HK: 

BCP02T: 

jueca-:£Ct.'ia.-: 

o.9.413i 


,  Mnur  21*  193k 


Architect  at  Capitol  coaplalna  of  oooziar  of 
bargee  and  teas  to  pllln*  at  foot  of  VI rat  Street, 
5.1. 


A*  Harhor  free! act  satelts  report  thrt  there 
le  a  question  at  to  the  oanershlo  of  the  property 
involved.  The  Superlnteuoei.t  of  t>e  Sooot  Coapaay 
states  that  the  allltv;  is  oa  the  property  of  that 
coaoaxqr,  while  .**r.  Iyn~.  the  Architect  at  the 
Capitol,  states  it  Is  on  property  of  the  United 
States  eoreruoent. 


-hat  this  matter  be  referre.  to  toe  Surveyor's 
Ofxlce  lor  a  survey  sa  to  t;«  Corporation  Counsel's 
Of x  Ice  for  a-.  o-iinlon  as  to  the  oanershlo  ox  said 
property. 
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(Address) 


Chief  Clerk, 
To  ®4ET»  D*p4« 


1949 


Department,  D.  C. , 
238446  end 


I  desire  10  ■ta<fcr  S*  D./23S4A&-1  relative  to  Standard  Oil  Company's  application  for 

(Here  state  what  is  desired) 

permission  to  reconstruct  their  pier  along  the  Anacostia  Hirer,  ric.  So.  Cap.  St* 


A  IftV  1 1t. 

?!y  purpose  in  obtaining  the  above  information  or  documents  is 

anas  Martin,  et  al  r  Standard  Oil  Company,  et  al 

(Here  state  the  purpose  or  uhat  use  is  expected  to  be  made  of  information,  etc.) 


To  Chief  Clerk,  3.  D.,  for  action. 


I  certify  that  the  information  is  not  and  will  not  be  used  by  me  or  any¬ 
one  else  for  the  purpose  of  instituting  or  nairi^aJhing  any  action  at  lan  or 
equity  against  the  District  of  Columbia.  f  ) 


To  Corporation  Coxjnsel  for  consideration, 
(through  Chief  Clerk,  E.  D.) 


Tliis  office  offers 


fers  _  objection. 

(He^^fT)epartrient ) 


Request  —  (  ^  ^  —  Approved: 

j  /£- - /I  _ 

- (Corporation  Counsel,  D.  c7] 


•vs 


Crodificc  for  use  by  Engineer  Department,  D.  C.) 


C.O.  299,207/1 
E.D.  123365/5 


To  Corporation  Counsel  for  consideration 
(through  Chief  dork,  B.  D.) 

This  office  offers  A/l  object: 


C.O.  299,207/1 
B.D.  123365/5 


(Modified  for  me  by  Engineer  Departnont,  D.  C. ) 


24 


June  U,  1946 
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APR  26 1946 


April  25,  1946. 


To  the  Chairman  of  the  Sharf  Oooaittee,  D.C.  t 

Recanmending  that  the  Standard  Oil 
Company  of  Baltimore,  Maryland,  be  Issued  the  necessary 
permit  In  accordance  with  instructions  of  the  Director 
of  Highways,  D.C* 


C.  R.  Kbyte, 
Engineer  of  Bridges. 


Acting  Engineer  of  Bridges. 

HRHta. 
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April  24,  1946, 


1b  Mr.  H.  R.  Bowser, 

Acting  Ifhglnesr  of  Bridges* 

Herewith  application  of  the  Standard  Oil  Company  Ct  Raw  Jersey 
for  to  reconstruct  thadLr  piar  along  tha  Anac ostia  River  in  tha 

vicinity  of  the  Sooth  Capitol  Straat  Bridge. 

Upon  receipt  of  Mr.  Vfcyte*e  — or turtnn  of  April  2,  1946,  a  copy 
of  tha  plan,  together  with  tha  attaehad  lattar,  waa  forwarded  to  tha 
District  Ihglrvaar  asking  if  ha  had  any  ccwsnt  to  oaks  prior  to  tha  iaaoanca 
of  tha  permit  by  tha  District  of  Columbia.  His  reply,  together  with  copy 
of  lattar  of  that  office  to  tha  Standard  Oil  Conpany,  la  attached  to  tha 
file.  Thqr  state  that  tha  type  and  location  of  tha  structure  as  shorn  on 
their  drawing  is  satisfactory. 

It  is  now  in  order  for  the  Bridge  Division  to  process  tha  applica¬ 
tion  with  tha  view  of  issuing  to  the  Standard  Oil  Company  tha  necessary 
permits  ibr  tha  work.  Ibe  permit  should  state  that  tha  dredging  between 
tha  new  piar  and  tha  existing  pier  is  not  included  in  our  permit.  Panel  salon 
for  tha  dredging  should  be  obtained  from  tha  Uhited  States  Ifaglnesr  Office 
(  U.  S.  Boglneer  Office  lattar  of  April  18th). 

Please  see  that  permits  are  issued  to  the  Standard  Oil  Coapaay 
as  promptly  as  practicable. 
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April  9,  1946 


Colonel  d.  «.  m*u9 
SUiilsi  togtnoor,  0.  9,  AiginetxVf 
1st  and  Itulii  limti  I.V., 
lirtii^UB  20  D,  C. 


9m r  Oolmml  Shite  t 

9m  (IdMtwri  hare  rioiifi d  a  request  f sob  the 
9taadti4  Oil  (Tnopa  igr  of  kw  Jersqr  far  pindulaB  to  rooon- 
stmt  tboir  pier  aloof  tho  Inaoootla  hirer,  together  with 
permission  to  aatond  tho  pior  of  tho  Golf  Oil  C<»q>afly* 

This  ehoRfO  in  pioro  of  tho  Standard  Oil  and  Gulf 
Oil  Coapnadoa  haa  bean  aada  neeessexy  by  the  construction 
of  tho  8outh  Capitol  Straot  Bridge  and  tho  Standard  Oil 
Coopony  propoooa  to  undertake  thia  work  at  thoir  oan  e*- 
panao.  Apparently  tho  plana  submitted  aro  In  ordor  but 
w  thought  it  boot  to  subnit  than  to  your  office  for 
cocoant  prior  to  tho  iaauanoo  of  any  peroit  by  tho  District 
of  Columbia  for  any  work. 

Tour  early  attention  ^.11  be  appreciated* 

Very  truly  yours. 


H.  C*  WHITEHURST 

HCW  n  Director  of  Highways,  D.  C. 
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April  2,  1946 


To  the  Director  of  Highways: 

Reference  to  the  attached  request  from  the  Standard 
Oil  Company  for  permission  to  bid. Id  a  new  pier  at  their 
property  located  in  South  Capitol  and  K  Streets,  S.S. 


This  pier  reconstruction  is  essential  to  the  con¬ 
struction  of  the  South  Capitol  Street  Bridge  substructure 
and  should  be  expedited  insofar  as  possible.  Plans  have 
been  examined  and  are  satisfactory  for  approval* 


C.  P.  Whyte,  C/ 
engineer  of  bridges* 


Orta  ram* 
rhd* 


Standard  oii-  Company  of  Nkw  Jersey 


NI.  1‘AI'L  IIjUI  AMI  rHANkIJM  HTMKXT 


l«AI.TIMOKX-tt,  Ml*. 

March  29,  1946 


Washington,  D.  C. 

S.  Capitol  and  E  Sts. ,  S.  E. 
Bridge  Across  JLnacostla  RlTsr 


Government  of  the  District  of  Columbia 
Director  of  Highways 
Washington,  D.  C. 


cineer  of  Bri< 


Gentlemens 


Attentions  Mr.  C.  S. 


Ms  hereby  males  appliostioa  for  ths  permission  to  build  a  asm  pier  at  our  proper* 
ty  located  at  South  Capitol  and  &  Streets,  S.  E.  The  new  pier  is  to  be  somewhat 
downstream  from  the  existing  pier  and  is  neoessary  on  acoouat  of  the  new  bridge 
eh  is  being  built  over  the  Anaeostia  Elver. 


You  are,  no  doubt,  Tally  aware  that  with  the  new  bridge  our  barges  would  extend 
under  the  superstructure  of  the  bridge  and  there  is  not  sufficient  clearance 
between  the  lower  portion  of  the  bridge  and  the  surfaoe  of  the  water  to  enable 
one  of  our  barges  to  be  so  moored.  In  addition  to  the  bridge  waking  it  neoes¬ 
sary  for  our  boat  to  be  moored  downstream  from  the  present  position,  it  will  then 
be  neoessary  for  us  to  make  provision  for  the  Gulf  Oil  Coa^any  to  relooate  their 
dooking  position  so  as  to  make  room  for  our  move  downstream. 


Me  are  enclosing  herewith  three  sets  of  drawings  which  show  the  construction 
involved  in  both  our  new  pier  and  also  the  extension  of  the  present  pier  belong¬ 
ing  to  the  Gulf  Oil  Company. 

Me  estimate  the  cost  of  the  above  structure  to  be  420,000.00  for  our  new  pier 
and  422,000.00  for  the  Gulf  expenditure,  which  includes  dredging  at  the  rear  of 
the  new,  or  extended,  pier. 

Me  trust  that  the  plans  will  meet  with  your  approval  and  that  we  will  shortly 
reoeive  you r  permission  to  undertake  this  construction  in  as  much  as  the  Dravo 
people  will  be  starting  work  on  our  side  of  the  river  at  the  end  of  approximately 
two  months,  at  which  time  we  should  be  fairly  well  completed  on  the  relocation  of 
both  docks. 

If  there  is  any  further  information  required  in  addition  to  that  given  above,  we 
will  be  pleased  to  furnish  it  immediately  upon  request. 

Yours  very  truly, 

E.  S.  DIGGS 


ENGINEER  DEPARTMENT.  D.  C. 

U/ 25/46  Writer  STANDARD  OH  COMPACT,  Baltimore,  Kd. 


Fore* rds  application  for  p^ralseion  to  reconstruct  their  pier  alone  the 
Anacostla  River,  vie.  South  Capitol  St.  Bridge* 
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BRIEF  OF  APPELLEE  DISTRICT  OF  COLUMBIA 

IN  THE 

!C  : 

United  States  Court  of  Appeals 

POE  THE  DlSTBICT  OF  COLUMBIA  ClECUIT 


No.  10,969 


Lottie  May  Martin,  Appellant, 
v. 

Standard  Oil  Company  of  New  Jersey,  A  Corporation, 

etaL %  Appellees* 


‘  W-A 


V; 


No.  10270 


- 

^  l-  .  <.*'  r 
*.V**>*  V* 
t* 


Standard  Oil  Company  of  New  Jersey,  A  Corporation, 

Appellant, 


l 

■ 


,~:-V 


Lottie  May  Martin,  et  aL,  Appellees. 


v‘  *v  •  • ,  •*  * 

jvj 


APPEALS  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

'  *  : — | - : — 

Vernon  E.  West, 


Corporation  Counsel,  D.  C., 
Chester  EL  Gray, 

j  N  Principal  Assistant  Corporation 

Counsel,  D.  C. 

Oliver  Gasch, 

’  -  v:v  :• 


- 

v*, 


Assistant  Corporation  Counsel,  Z).  C., 


Attorneys  for  Appellee  District  of 
tfiftT&ottt  Court  of  Appeal*  Columbia, 
rthtObirlcttf^ 

Circuit  Washington  4,  D.  C. 


V  ,  - 


/ 


s  .. 


or 


QUESTIONS  PRESENTED 

1.  The  precise  issue  is  whether  or  not  the  District  Court 
erred  in  refusing  to  grant  a  mandatory  injunction  to  force 
the  Gulf  Oil  Company  to  remove  one  hundred  and  twenty- 
six  feet  of  its  pier  from  the  publicly-owned  Anacostia  River 
at  the  demand  of  Appellant  Martin. 

2.  Intimately  connected  with  the  issue  but  not  conclusive 
of  the  right  of  Appellant  to  mandatory  injunction  is  the 
further  question :  Did  the  District  Court  err  in  finding  that 
the  water  privileges  in  the  Anacostia  River  were  to  be 
exercised  between  Knes  drawn  into  the  river  at  right  angles 
to  the  established  bulkhead  lines — which  would  give  all 
riparian  owners  fair  and  equitably  apportioned  access  to 
the  channel — rather  than  by  dividing  the  water  area  by  the 
expedient  of  extending  property  lines,  which  would  pre¬ 
vent  some  riparian  owners  from  reaching  the  pierhead  line 
of  the  river. 
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Statutes  Involved  . -  — 
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Summary  of  Argument  _ 
Argument _ 


- - Lui - - — a - -  -  * 

I.  A  Fair  and  Equitable  Apportionment  of  Riparian  Rights  was  .'  V 


Achieved  bp  the  Decision  of  the  Trial  Court 


II.  No  Grant  From  the  Land  Commissioners  Established  the 

Direction  of  Martin’s  Water  Privileges— _ . _ _  15  '  ^ 

QL  Res  Judicata _ _ _  22  > 
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IV.  Estoppel 


V.  Equitable  Principles,  Particularly  Those  of  Mandatory  In¬ 
junction,  Sustain  the  Trial  Court's  Decision  to  Deny  In-  ^  ;V  *  :  • 

_  junctive  Relief  to  Appellant _ _  28  / 
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built  under  a  permit  from  the  District  of  Columbia  ( J.  A. 
431,  Gulf  App..21  et  seq.)  approved  by  the  Chief  of  Engi¬ 
neers,  U.  S.  Army.  The  permit  followed  a  map  drawn 
by  the  then  Surveyor  (Gulf  App.  3)  and  later  Commis¬ 
sioner  of  the  District  of  Columbia,  Melvin  C.  Hazen,  which 
marked  the  riparian  areas  of  access  by  which  the  owners  of 
waterfront  property  could  reach  the  channel  of  the  Ana- 
costia  River.  These  areas  were  marked  off  in  such  a  way 
that  all  waterfront  owners  were  accorded  a  proportionate 
use  of  the  river  regardless  of  the  accidents  of  shoreline 
irregularities  or  the  angles  at  which  property  lines  ap¬ 
proached  the  shore. 

The  evidence  and  argument  showed  the  position  of  Mar¬ 
tin  to  be  this:  Martin  is  the  owner  in  fee  of  a  small  lot 
located  some  300  or  more  feet  to  the  west  of  the  present 
Anacostia  waterfront  In  past  years  she  and  her  prede¬ 
cessors  in  title  filled  land  forming  a  part  of  the  Anacostia 
River  for  a  distance  of  300  feet.  This  fill  even  extends  be¬ 
yond  the  present  bulkhead  line  established  by  the  Secretary 
of  War.  In  front  of  the  fill  and  in  front  of  a  portion  of  the 
shoreline  end  of  the  public  street  (“S”  Street)  which  ad¬ 
joins  this  property  she  built  a  concrete  wharf.  No  permit 
for  such  fill  as  is  riverward  of  the  bulkhead  line  was  shown 
( J.  A.  277).  Existing  law  requires  a  permit  from  the  Sec¬ 
retary  of  War  for  fills  riverward  of  the  bulkhead  line  (33 
IT.  S.  C.  403).  Martin  leased  the  entire  property — the 
original  lot,  the  filled  land,  and  the  wharf — to  the  Smoot 
Sand  &  Gravel  Company  for  a  rental  of  $330  a  month.  The 
lease  was  signed  in  1938  and  is  still  in  effect  ( J.  A.  193, 194). 
Martin  contended  that  the  publicly-owned  Anacostia  River 
between  an  extension  of  her  property  lines  into  the  river 
was  her  own  private  preserve  and  that  the  portion  of  the 
Gulf  Wharf  which  was  in  that  area  amounted  to  a  trespass. 
She  further  contended  that  although  she  could  fill  without 
a  permit  and  occupy  with  a  wharf  the  area  riverward  of 
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MS^ Street,  the  same  action  by  Gulf  under  permit  amounted 
to  “obstruction  of  a  public  street.”  ~  ‘  ;  -  ; 

Judge  Bailey  decided  that  the  Gulf  Wharf  did  not  inter¬ 
fere  with  reasonable,  access  to  the  channel  from  Martin’s 
property  and  that  under  all  the  circumstances  of  the  case 
Martin  was  not  entitled  to  the  mandatory  injunction  sought. 
The  Court  further  decided  that  equitable  principles  should 
govern  the  apportionment.  In  the  case  at  bar  the  application 
of  those  principles  required  the  conclusion  that  a  fair  and 
equitable  apportionment  could  best  be  made  by  drawing 
riparian  divisional  lines  “normal”  or  at  right  angles  to 
the  bulkhead  line  at  the  points  where  the  property  lines 
intersect  the  bulkhead.  1 

The  District  of  .Columbia  is  moved  by  one  dominant  pur¬ 
pose  in  this  litigation.  It  desires  to  see  that  all  owners  of 
waterfront  property  share  access  to  the  Anaoostia  River 
in  accordance  with  a  fair  and  equitable  method  of  appor¬ 
tioning  the  available  water  area.  As  the  District  believes 
that  Appellant  Martin  with  the  objective  of  damages  is 
pressing  upon  the  Court  a  self-serving  theory  of  division 
of  riparian  privileges  which  is  inconsistent  with  the  common 
good,  it  opposes  that  position. .  < 

An  examination  of  the  Hazen  map  {Gulf  App.  3)  of  the 
waterfront  area  in  question  readily  develops  the  problem 
facing  anyone  apportioning  this  water  area.  The  water- 
front  property  lines  are  not  parallel  and  there  is  a  bend  in 
the  shoreline  above  First  Street,  S.  E.  Therefore,  a  solu- 
tion  such  as  that  proposed  by  Martin  of  merely  extending 
property  lines  into  the  river  would  result  in  inequity  and 
confusion.  For  example,  the  property  lines  of  Square  707 
converge  toward  the  river.  If  its  water  area  of  access 
were  measured  by  property  line  extensions  it  would  be 
completely  cut  off  by  the  water  preserves  of  its  neighbors. 
Its  owner  could  never  wharf  out  to  the  pierhead.  Another 
example  at  the  opposite  pole  would  be  Lot  8  of  Square  E. 
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of  S.  667.  This  small  lot,  having  approximately  30  feet  of 
waterfront,  is  a  broad-angled  triangle.  An  extension  of  its 
diverging  lines  would  allow  to  that  30-foot  lot  better  than 
300  feet  of  water  area  at  the  pierhead.  With  this  in  mind 
the  then  Surveyor  of  the  District  of  Columbia,  Melvin  C. 
Hazen,  with  the  assistance  of  E.  A.  Schmitt,  head  engineer 
of  the  U.  S.  Engineers  Office,  Corps  of  Engineers,  U.  S. 
Army  ( J.  A.  265, 266),  in  1933  prepared  a  plat  apportioning 
the  water  areas  in  such  a  manner  that  all  owners  were 
accorded  access  in  proportion  to  their  waterfront  holdings, 
regardless  of  the  angles  at  which  their  property  lines  ap¬ 
proached  the  river  bank.1  *  ost  • 

The  District  of  Columbia  is  convinced  that  such  a  solution 
is  compelled  whether  the  problem  of  apportioning  the  area 
be  within  the  authority  of  its  Commissioners  acting  with 
the  Chief  of  Engineers  of  the  U.  S:  Army  under  the  Act  of 
1899 2  or  whether  the  problem  of  riparian  apportionment 
be  under  the  exclusive  jurisdiction  of  the  District  Court  for 
decision  upon  equitable  grounds. 

STATUTES  DEVOLVED 

The  Act  of  March  3, 1899, 30  Stat  1377,  c.  458,  §1,  Section 
9-101  et  seq.,  D.  C.  Code  1940. 

The  Act  of  March  3,  1899,  30  Stat  1151,  c.  425,  §10,  33 
U.S.C.403. 

SUMMARY  OF  ARGUMENT 

L  A  fair  and  equitable  apportionment  of  the  riparian 
area  of  access  is  basic  to  the  solution  of  the  problem  with 


'  i  By  this  treatment  it  will  be  noted  that  Appellant  Martin  would  not  lose 
one  foot  of  area  of  waterfront  privileges  bat  on  the  contrary  would  gain  many 
square  feet.  Under  Martin’s  theory  she  would  hare  approximately  90  feet 
at  the  pierhead.  Under  tire  District  of  Columbia’s,  she  would  have  approxi¬ 
mately  101  feet  at  the  pierhead. 

2  30  Stat.  1377,  eh.  458  U,  Act  of  Mar.  3,  1899,  19-101  et  seq.,  D.  C.  Code, 
1940  Ed. 
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which  this  Court  is  confronted.  The  trial  court  after  hear¬ 
ing  detailed  testimony  and  considering  conflicting  theories 
concluded  that,  in  the  absence  of  a  specific  grant  from,  the 
Sovereign  and  in  the  absence  of  agreement  of  the  parties, 
riparian  rights  of  access  most  be  so  apportioned  that  each 
riparian  owner  gets  a  fair  and  equitable  apportionment  of 
the  riparian  area  between  the  bulkhead  and  the  pierhead. 
Specifically,  the  court  ruled  that  this  could  be  achieved 
by  projecting  riparian  divisional  lines  normal  to  the  bulk¬ 
head  at  the  point  where  the  property  lines  intersect  the 
bulkhead  lines.  This  conclusion  had  previously  been  reached 
and  put  into  effect  by  the  Commissioners  of  the  District 
of  Columbia  with  the  knowledge  and  acquiescence  of  the 
Office  of  the  Chief  of  Engineers  of  the  U.  S.  Army.  From  a 
practical  standpoint  it  is  immaterial  whether  the  trial 
court  followed  this  administrative  determination  or  wheth¬ 
er  the  trial  court  arrived  at  the  determination  independ¬ 
ently. 

It  is  fair  and  equitable  to  all.  It  is  dear  and  concise.  It 
is  not  in  violation  of  any  previously  established  rights  of 
Appellants  or  agreements  of  the  parties.  It  is  in  conformity 
with  the  dynamic  theory  of  the  Common  Law  as  differ¬ 
entiated  from  the  static  theory  of  the  Common  Law. 

2.  No  grant  from  the  Land  Commissioners  established 
the  direction  of  Martin’s  water  privileges. 

3.  The  issues  in  this  controversy  were  not  rendered  res 
judicata  by  United  States  v.  Martin  et  aL  and  Martin 
et  aL  v.  United  States,  85  U.S.  App.  D.C.  382,  177  F. 
2d.  733. 

4.  The  principles  of  estoppel  are  inapplicable  to  this 
controversy. 

5.  Equitable  principles,  particularly  those  of  mandatory 
injunction,  sustain  the  trial.court’s  decision  to  deny  injunc¬ 
tive  relief  to  Appellant  for  the  following  reasons: 

(a)  Appellant  Martin  does  not  come  into  Coiirt  with 
dean  hands. 
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(b)  To  issue  mandatory  injunction  under  the  circum¬ 

stances  of  this  case  would  be  to  cause  an  injustice, 
in  that  it  would  prevent  a  fair  and  equitable  ap¬ 
portionment  of  the  riparian  area.  i:. 't?3 

(c)  A  balancing  of  the  equities  supports  the  denial 
of  mandatory  injunction  by  the  trial  court.  The 
decision  was  based  on  the  sound  discretion  of  the 
trial  court  v 

ARGUMENT 

■  I  .  V-  •  - 

A  Fair  and  Equitable  Apportionment  of  Riparian  Rights 
Was  Achieved  by  the  Decision  of  the  Trial  Court. 

The  main  issne  presented  here  is  how  the  Anacostia  - 
River  between  the  bulkhead  and  pierhead  lines — an  area  un¬ 
questionably  owned  by  the  United  States 3 — may  be  used 
and  shared  fairly  by  all  waterfront  owners.  Of  course  this 
creates  the  preliminary  problem  of  determining  who  has 
authority  to  make  the  rules  for  use  of  this  area  of  the  Ana¬ 
costia  River.  Does  the  Court  or  do  the  Commissioners  of 
the  District  have  the  authority  and  duty  over  the  problem? 
The  Fourth  Circuit  in  considering  this  question  decided 
that  until  the  administrative  authorities  had  acted  the 
courts  were  deprived  of  jurisdiction.4  This  Appellee  sub¬ 
mits  that  the  Commissioners  of  the  District  of  Columbia 
have  authority  over  the  problem  and  have  exercised  it 
through  the  Hazen  plan.  - 

The  Commissioners  of  the  District  of  Columbia  were 
granted  authority  to  mark  out  riparian  areas  of  access  and 
have  authority  over  the  problem  and  have  exercised  it 
to  determine  directions  in  which  wharves  and  piers  were 
to  be  built  into  the  river.  1  *  /  - 

_  .  •  ‘  -  .  '  j  •  *  '  > :  • 

S  United  States  V.  Martin,  85  TJ.  8.  App.  D.  C  382,  177  F.  (2d)  733. 

*  Mayor  and  City  Council  of  Baltimore  r.  Crown  Cork  d  Seal  Co n  122  F. 
(2d)  385. 
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The  authority  was  granted  to  the  Commissioners  by  the 
Act  of  March  3*,  1899,  30  Stat.  1377,  which  provides  as 
follows:.  ! 


“That,  with  the  exceptions  hereinafter  provided, 
the  Commissioners  of  the  District  of  Columbia  shall 
have  the  exclusive  charge  and  control  of  all  wharf 
property  belonging  to  the  United  States  or  to  the 
District  of  Columbia  within  said  District,  includ¬ 
ing  all  Ihe  wharves,  piers,  bulkheads,  and  structures 
thereon  and  waters  adjacent  thereto  within  the 
pier  lines,  and  all  slips,  basins,  docks,  water  fronts, 
land  under  water,  and  structures  thereon,  and  the 
appurtenances,  easements,  uses,  reversions,  and 
rights  belonging  thereto,  which  are  now  owned  or 
possessed  by  the  United  States  or  the  District  of 
Columbia,  or  to  which  they  or  either  of  them  is 
or  may  become  entitled,  or  which  they  or  either  of 
them  may  acquire  under  the  provisions  hereof  or 
otherwise;  and  said  Commissioners  of  the  District 
of  Columbia  shall  have  exclusive  charge  and  control 
of  tiie  repairing,  building,  rebuilding,  maintaining, 
altering,  strengthening,  leasing,  and  protecting 
said  property  and  every  part  thereof,  and  all  the 
cleaning,  dredging,  and  deepening  necessary  in  and 
about  the  same  within  the  pier  lines.  Said  Commis¬ 
sioners  are  also  hereby  authorized  and  empower¬ 
ed  to  make  att  needful  rules  and  regulations  for 
the  government  and  control  of  all  wharves,  piers, 
bulkheads,  and  structures  thereon,  and  waters  ad¬ 
jacent  thereto  within  the  pier  lines,  and  all  the 
basins,  slij>s,  and  docks ,  with  the  land  under  water, 
in  said  District  not  owned  by  the  United  States 
or  the  District  of  Columbia :  Provided *  That  the 
following  described  property  shall  be  placed  under 
the  immediate  jurisdiction  and  control  of  the  Chief 
of  Engineers  of  the  United  States:  The  banks  of 
the  Potomac  River  from,  the  north  line  of  the 
Arsenal  Grounds  to  the  southern  curb  line  of  N 
street  south  ;  also  five  hundred  linear  feet  of  shore 
line  in  the  Flushing  Reservoir  at  the  foot  of  Seven* 


teenth  street,  west,  and  west  from  the  western  curb 
of  said  street,  including  a  levee  one  hundred  feet 
wide. 

*  ‘  Sec.  2.  That  said  Commissioners  and  the  Chief 
of  Engineers  of  the  United  Stales  Army  are  here¬ 
by  authorized  and  empowered  to  make  all  needful 
rules  and  regulations  for  the  government  and 
proper  care  of  all  the  property  placed  in  their 
charge  and  under  their  respective  control  by  the 
provisions  of  section  one  of  this  Act  and  to  annex 
such  reasonable  penalties  to  said  rules  and  regula¬ 
tions  as  will  secure  their  enforcement;  and  also 
to  make  and  enforce  rules  and  regulations  in  re¬ 
gard  to  building  and  repairing  wharves,  the  rental 
thereof,  and  the  rate  of  wharfage.  All  rents  so 
collected  shall  be  covered  into  the  Treasury  of  the 
United  States,  one-half  to  be  placed  to  the  credit 
of  the  United  States  and  one-half  to  the  credit  of 
the  District  of  Columbia.  No  lease  made  under 
the  provisions  of  this  Act  shall  extend  beyond  the 
period  of  ten  years. 

“That  the  Secretary  of  War  is  authorized  to 
grant  permission  to  the  Department  of  Agriculture 
for  the  temporary  occupation  of  such  area  or 
areas  of  Potomac  Park,  not  exceeding  a  total  of 
seventy-five  acres  in  extent,  as  may  not  be  needed 
in  any  one  season  for  the  reclamation  or  park  im¬ 
provement,  the  said  areas  to  be  used  by  the  Depart¬ 
ment  of  Agriculture  as  testing  grounds :  Provided , 
that  nothing  herein  contained  shall  be  construed  to 
change  the  essential  character  of  the  lands  so  used, 
which  lands  shall  continue  to  be  a  public  park,  as 
provided  in  the  Act  of  Congress  approved  March 
third,  eighteen  hundred  and  ninety-seven:  And 
provided  further ,  That  said  area  or  areas  shall  be 
vacated  by  the  Department  of  Agriculture  at  the 
close  of  any  season  upon  the  request  of  the  Sec¬ 
retary  of  War:  And  provided  further ,  That  the 
entire  park  shall  remain  under  the  charge  of  the 
Secretary  of  War. 

“That  on  or  before  January  first,  nineteen  hun¬ 
dred  and  three,  the  fence  around  the  Botanical  Gar- 


Y-fX-- 


den  shall  be  removed:  Provided,  That  at  the  first 
session  of  the  Fifty-sixth  7  Congress  the  Joint 
Committee  on  Library  is  directed  to  report  a  bill 


den  to  another  location. 


“Sec.  3.  That  the  harbor  lines  of  the  District 
of  Colombia  shall  be  determined  by  the  Chief  of 


Engineers,  United  States  Army,  and  the  Commis¬ 
sioners  of  the  District  of  Columbia,  subject  to  the 


pproval  of  the  Secretary  ofWar.”  (Italics  sup- 


These  powers  included  the  power  to  mark  out  riparian 
rights  of  access  and  prescribe  directions  in 'which  wharves 
are  to  be  built.  Mayor  and  City  Council  of  Baltimore  v. 
Crown  Cork  d  Seal  Co.,  122  F.  2d  385 ;  Feudale  v.  Sarles, 
58  A.  2d  248, 190  Md.  244.°  The  Commissioners  of  the  Dis¬ 
trict  of  Columbia  exercised  this  authority  and  the  Gulf 
Wharf  was  built  in  accordance  with  this  determination. 

The  evidence  is  clear  in  this  regard.  The  Hazen  Plan 
received  the  approval  of  the  Commissioners,  sitting  as  a 
Board  (Gulf  App.  5,  et  seq.)  in  April,  1933.  This  map  was 
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intake  in  the  Anacostia  River  which  supplied  the  United 
States  CapitoL  It  had  been  reported  by  the  Architect  of  the 
Capitol  that  debris  from  certain  barges  moored  in  the  river 
had  obstructed  the  intake.  The  matter  was  referred  to  the 
Police  Department  for  action  and  the  Major  and  Super¬ 
intendent  of  Police  requested  that  the  Surveyor  prepare 
a  map  showing  the  location  of  the  intake.  In  connection 
with  the  preparation  of  the  map  the  Surveyor  conferred 
with  Mr.  Brennan,  then  Chairman  of  the  Wharf  Committee 
of  the  District  of  Columbia,  and  Mr.  Edwin  A.  Schmitt, 
Head  Engineer  of  the  Washington  District  Office  of  the 
Corps  of  Engineers  Office,  U.  S.  Army.  In  forwarding 
his  map,  Mr.  Hazen  stated  in  pertinent  part : 


“It  is  recommended  that  all  development  and 
leases  be  carried  out  in  accordance  with  the  plans 
herewith  submitted  showing  the  lots  and  streets 
normal  *  to  the  bulkhead  line.  It  is  believed  this 
is  the  most  equitable  plan  and  is  in  accordance 
with  custom.,,  (GulfApp.  9.) 


Mr.  Brennan,  in  his  concurring  endorsement  (Gulf  App.  10) 
also  set  forth  some  of  the  reasons  which  were  considered  in 
connection  with  the  preparation  of  the  Hazen  map. 


“It  is  a  matter  of  common  knowledge  that  prior 
to  the  time  the  United  States  acquired  title  to  the 
waterfront  along  the  Washington  Channel,  private 
capital  constructed  wharves  and  piers  along  this 
frontage  without  regard  to  any  orderly  plan  or 
system  and  as  a  result  we  haye  the  condition  that 
exists  today.  While  the  situation  on  the  Washing¬ 
ton  Channel  is  not  as  objectionable  today  as  it  was 
ten  or  fifteen  years  ago,  it  is  far  from  ideal.  The 
revised  plan  for  the  improvement  of  the  Washing¬ 
ton  Channel  waterfront,  prepared  under  the  direc- . 
tion  of  Major  Arthur  will,  when  the  project  is  ap- 
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proved  and  funds  provided,  correct  this  situation. 

“In  the  case  of  the  water  frontage  along  the 
Anacostia  Elver  in  the  section  shown  by  the  at¬ 
tached  plat,  it  is  believed  to  be  important  to  provide 
at  this  time  for  a  pre-arranged,  orderly  plan  of  pier 
extension  to  prevent  a  repetition  of  the  mistakes 
made  along  the  Washington  Channel. 

“The  Gulf  Refining  Company  was  required  to 
construct  its  pier  normal  to  the  bulkhead,  line  and 
such  requirement  should  be  invoked  in  all  future 
applications.  Unfortunately,  most  of  the  pier  con¬ 
structed  some  years  ago  by  the  Standard  Oil  Com¬ 
pany  on  the  Anacostia  River,  between  ,R  and  S 
Streets,  is  not  normal  to  the  bulkhead  line  aaid 
should  it  become  necessary  to  replace  this  pier  in 
the  future,  the  normal  arrange  should  be 
exacted.*’ 


In  his  memorandum  to  the  Engineer  Commissioner,  dated 
April  26,  1933,  which  memorandum  was  subsequently  ap¬ 
proved  by  the  Commissioners,  sitting  as  a  Board,  on  April 
28,  1933,  Mr.  Brennan,  who  also  served  as  Chief  Clerk  of 

the  Engineering  Department,  stated  in  part:.  “I  asked. the 
harbor  master  to  come  in  and  see  me  so  that  I  could  explain 
to  him  the  normal  extension  of  property  lines  and  street 
lines  along  this  section  of  the  Anacostia  River,  and  at  that 
time  I  gave  him  a  copy  of  the.  blueprint  prepared  by  the 
Surveyor.”  He  also  recommended  that  a  copy  of  the  Hazcn 
map  be  sent  to  the  Architect  of  the  Capitol.  By  letter  dated 
April  28,  1933,  addressed  to  the  Architect  of  the  Capitol* 
copy  of  which  is  enclosed  in  the  file  designated  “Standard 
Oil  Exhibit  8”,  a  copy  of  the  Hazen  map  was  forwarded 
to  the  Architect  of  the  Capitol  with  the  notation  that  a  copy 
of  that  blueprint  would  be  sent  to  the  Police  Department  for 
its  information  and  guidance. 

Therefore  the  Gulf  Oil  pier  was  built  by  permit  in  ac¬ 
cordance  with  a  valid  plan  adopted  in  conformity  to  statu¬ 
tory  directives  and  is  in  its  proper  place  in  the  river.  It 
is  further  noted  that  the  United  States  through  the  District 
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Engineer  concurred  in  the  location  of  and  permission  to 
construct  the  Gulf  pier.  (Gulf  App.  31.)  Thus  it  is, clear 
that  the  Administrative  Officials  having  between  them  all 
the  attributes  of  power  and  authority  mentioned  by  Jndge 
Soper  of  the  Fourth  Circuit  in  the  Crown  Cork  &  Seal  case 
supra  at  page  392  placed  their  stamp  of  approval  on  the 
location  and  construction  of  the  Gulf  pier. 

For  the  purpose  of  this  suit,  however,  the  proof  of  ad¬ 
ministrative  action  buttresses  the  position  taken  by  Judge 
Bailey.  Any  court  deciding  the  problem  independently 
would  have  been  driven  to  the  same  conclusion  as  that 
reached  by  the  Municipal  and  Federal  authorities  in  this 
case  by  application  of  principles  of  equity  and  legal  pre¬ 
cedents.  A  fair  and  just  conclusion  was  reached  in  the  case 
by  Judge  Bailey.  The  Court  must  start  with  this  premise. 

-  ‘  w  *  -  t  •* 

“The  fundamental  principle  of  this  system  is 
that  each  riparian  proprietor  has  an  equal  right  to 
make  a  reasonable  use  of  water  of  the  stream,  sub-  < 
ject  to  the  equal  right  of  the  other  riparian  pro¬ 
prietors  likewise  to  make  a  reasonable  use.  ”  United 
States  v.  Willow  River  Power  Co.,  65  S.  Ct.  761, 

765,  324  U.  S.  499,  89  L.  Ed.  1101.  - 

This  principle  announced  by  the  Supreme  Court  is  followed 
by  overwhelming  authority  cited  in  detail  by  appellee  Gulf, 
and  for  that  reason  not  repeated  in  this  brief. 

If  the  extension  of  property  lines  in  a  particular  area 
does  not  effect  a  just  apportionment,  the  courts  have  been 
decisive  in  discarding  such  a  theory  and  have  seen  to  it  that 
a  method  of  fair  division  is  declared.  Sometimes  this  course 
follows  set  theories. 

“The  following  general  rules  for  the  apportion-  - 
ment  of  riparian  rights  are  firmly  established  *  If 
*  the  shore  line  is  straight,  the  riparian  lines  are  to  *  ■ 
be  extended  from  the  divisional  lines  on  shore  into 
the  water,  perpendicular  to  the  shore  line.  If,  on 


j  '> 


I 


I 


' 

I 


..  the  other  hand,  the  shore  line  is  concave,  converg¬ 
ing  lines  shall  be  run  from  the  divisional  shore  . 
lines  to  the  Jine  of  navigability.  City  of  Baltimore 
v.  Steamboat  Co.,  104  Md.  485,  498,  65  A.  353.  If 
the  shore  lines  are  convex,  the  lines  will  be  diver¬ 
gent  to  the  line  of  navigability.  Surveying  and 
Boundaries,  by  Frank  Emerson  Claris  Secs.  268, 

269.  However,  it  is  self-evident  that  each  of  these 
rules  cannot  be  strictly  applied  where  irregular, 
shore  lines  are  involved,  if  all  affected  property 
owners  are  to  be  treated  equitably.  So,  modifica¬ 
tions  have  been  enunciated  in  various  State  Court 
decisions,  notably  in  Deerfield  v.  Arms,  17  Pick., 
>fass.,  41,  28  Am.  Dec.  276;  Gray  v.  Dehice,  5  Cush.,  -  ' 
Mass.,  9;  Thornton  v.  Grant,  10  R.  L  477,  14  Am. 

Bep.  701,  and  Abom  v.  Smith,  12  R.  L  370.  In  this 
latter  case,  the  rule  established  was  that  the  dividr  ' 
ing  lines  between  the  water  fronts  shall  be  lines  c 
drawn  from  the  shore  divisional  lines  to  the  harbor 
line,  so  as  to  intersect  the  harbor  line  at  right 
angles.  This,  as  we  have  seen,  is  the  rule  adopted 
by  the  City  of  Baltimore  in  1928,  with  respect  to  ■ 
the  other  parties  to  the  present  suit,  and  is  the  rule 
which  these  parties  are  now  contending  for.” 
Mutual  Chemical  Co.  of  America,  et  o2.  v.  Mayor 
and  City  Council  of  Baltimore,  33  F.  Supp.  881, 

887. 

■  v  •  •  -  - 

Appellant  Standard  Oil  Company  does  not  differ  funda¬ 
mentally  with  the  proposition  set  forth  by  Judge  Coleman 
in  the  Mutual  Chemical  Company  case,  supra.  Standard 
did  apply  that  portion  of  the  rule-attributed  by  Judge  Cole¬ 
man  to  the  case  of  Deerfield  v.  Arms,  17  Pick.  41,  28  Am. 
Dec.  276^  to  the  effect  that  the  dividing  lines  between  the 
water  fronts  shall  be  lines  drawn  from  the  shore  division 
lines  to  the  harbor  lines  so  as  to  intersect  the  harbor  line  at 
right  angles.  The  essential  difference  between  Standard’s 
position  and  the  position  urged  by  the  District  of  Columbia 
relates  to  the  date  of  making  the  determination.  Standard 
believes  that  the  determination  shonld*  be  made  as  of  the 
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date  of  the  Dermott  map,  1794,  wherein  the  mesne  high 
water  mark  of  the  Anacostia  River  was  officially  fixed  and 
determined  and  the  grants  by  the  Land  Commissioners  of 
the  District  of  Columbia  of  the  lots  presently  owned  by  Ap¬ 
pellant  Martin  were  made.  It  is  conceded  that  this  theory 
has  the  advantage  of  being  related  to  a  fixed  and  deter¬ 
mined  line.  It  has  the  disadvantage,  however,  of  injecting 
an  element  of  confusion  and  uncertainty  into  the  entire 
development  of  water  front  property  along  the  Anacostia 
River.  .  Of  necessity  it  must  assume  that  this  Court  was  in 
error  in  the  first  Martin  case  and  the  Belt  case  in  which 
this  Court  decided  that  owners  of  riparian  property  in 
Carrollsburg  and  their  successors  in  title  might  fill  along  a 
continuation  of  property  lines  up  to  the  bulkhead  line  estab¬ 
lished  by  the  Secretary  of  War. 

The  court  below  was  faced  not  with  an  academic  but  with  a 
practical  problem.  A  bulkhead  line  had  been  established 
by  the  Secretary  of  War  in  accordance  with  the  federal 
statute.  This  Court  had  held  that  the  water  front  owners 
could  fill  up  to  that  bulkhead  line  along  their  own  property 
line  extensions.7  *  The  trial  judge  took  these  facts  as  they 
presently  exist  and  made  his  common  law  determination 
of  divisional  lines  upon  those  realities.  This  followed  the 
legal  reasoning  of  this  Court  in  Linkins  v.  Protestant  Epis¬ 
copal  Cathedral  Foundation,  et  al.,  187  F.  (2d)  357,  360. 

“•**  But  the  very  term  ‘common  law7  means  a 
system  of  law  not  formalized  by  legislative  action, 
not  solidified  but  capable  of  growth  and  develop¬ 
ment  at  the  hands  of  judges.  The  distinguishing 
characteristics  of  the  common  law  would  be  de¬ 
stroyed  by  appellants’  view.  We  are  of  clear 
opinion  that  Congress  did  not  so  intend.  When 
the  statute  provided  that  the  common  law  should 
remain  in  force,  it  meant  that  the  system  of  the 

•  United  States  v.  Martin,  supra, 

8  United  States  y.  Belt,  79  U.  8.  App.  C.  87 ;  142  F.  2d  761. 
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common  law,  unwritten  and  dynamic,  not  its  then- 
current  pronouncements  on  specific  problems, 
should  remain  in  force.  *  * 


In  short,  he  started  at  the  bulkhead  line,  a  recognized  prop¬ 
erty  right  boundary,  and  from  that  line  applied  the  recog¬ 
nized  right  angle  theory  of  waterfront  privilege  apportion¬ 
ment 

If  tbe  power  to  make  apportionment  lies  in  the  court, 
this  unquestionably  was  a  successful  blending  of  the  old 
established  principles  with  existing  facts.  If  it  did  not, 
and  the  power  to  establish  divisional  lines  existed  in  the 
sole  authority  of  the  Commissioners  and  the  Chief  of  Engi¬ 
neers  of  the  United  States  Army,  the  distinction  is  purely 
academic  for  the  purposes  of  this  suit,  for  those  officials 
arrived  at  the  same  conclusion  as  the  Court,  insofar  as 
riparian  divisional  lines  are  concerned.®  In  either  event, 
therefore,  no  right  exists  in  Appellant  Martin  to  force  the 
removal  of  the  Gulf  wharf  and  the  decision  below  was 
correct. 


No  Grant  From  the  Land  Commissioners  Established  the 
Direction  of  Martin’s  Water  Privileges. 

Appellant  seeks  to  support  her  demand  for  mandatory 
injunction  by  a  theory  that  the  Land  Commissioners  made 
a  permanent  grant  to  her  predecessors  in  title  which  deter¬ 
mined  for  all  time  the  direction  in  which  wharves  must  be 
built  in  the  Anacostia  River.  As  may.be  observed  from 
previous  argument  in  this  brief,  the  Appellant  is  driven  to 
establish  such  a  grant  because  neither  the  principles  of  the 
common  law  nor  the  basic  conclusions  of  equity  nor  the 
subsequent  actions  of  administrative  authority  give  her 

9  See  the  Hazen  Plan  (Gulf  App.  3)  and  the  official  files  (Gulf  App.  5 
et  scq.  and  21  et  seq.) 
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such  exclusive  rights  in  a  publicly-owned  stream.  To  sup¬ 
port  her  theory  Appellant  Martin  particularly  relies  upon 
drawings  contained  in  the  Register  of  Squares  ( J.  A.  366, 
370),  the  Dermott  map  (Appellant  Martin’s  Exhibits  17, 18, 
and  19),  and  the  Dermott  letter  of  1799  (J.  A.  374). 10  These 
maps  and  plats  show  certain  squares  including  Square  east 
of  664  with  open  ended  lines  projecting  into  the  river.  The 
Dermott  letter  states  that  the  Commissioners  in  dividing 
Carrollsburg  considered  wharfing  privileges.  As  this 
Court  is  well  aware,  the  exhibits  relied  upon  are  not  strang¬ 
ers  to  litigants  or  to  the  courts.  Together  with  most  of 
the  other?  exhibits  used  in  this  case  they  have  been  presented 
often  to  this  Court  and  to  the  United  States  Supreme  Court 
in  an  effort  to  piece  together  the  history  of  the  Land  Com¬ 
missioners  of  the  District.  The  Appellant  herself  used 
them  to  assert  a  claim  to  a  fee  in  the  channel  hi  United 
States  v.  Martin ,  supra — albeit  unsuccessfully. 

Her  difficulty  in  proving  her  presently  asserted  grant  in 
the  Anacostia  River  is  apparent.  There  does  not  exist  any 
official  record  or  minute  of  the- Land  Commissioners  which 
states  that  these  authorities  made  such  a  grant  Conse¬ 
quently,  Appellant  must  attempt  to  draw  inference  from  the 
original  maps  of  the  city  and  from  contemporary  writings. 
Here  the  difficulties  increase.  The  Ellicott  map  and  the 
Dermott  map  are  contradictory.  It  is  not  sufficient  to  say 
that  the  Dermott  map  being  later  is  controlling  for  the 
Supreme  Court  in  Morris  v.  United  States,  174  U.  S.  196, 
followed  the  Ellicott  map  to  a  greater  degree  than  the 
Dermott  map.  (The  Ellicott  map  had  made  provision  for  a 
Water  Street  along  the  Potomac  which  provision  was  ig¬ 
nored  by  Dermott.)  Nor  can  the  map  be  considered  as  any 
final  expression.  r 

10  Appellant  indicates  in  her  Index  to  Joint  Appendix  (J.  A.  IX)  that  this 
exhibit  was  rejected  by  the  trial  court.  However,  an  examination  of  the  sub¬ 
sequent  pages  of  the  Joint  Appendix  (J.  A.  356)  shows  that  this  letter  was  in 
fact  admitted  into  evidence.  '  .  '  ,  * 


*  “•  •  •  But,  as  was  said  by  President  Jefferson 

on  July  14,  1804,  in  a  passage  previously  quoted,  • 
‘The  plan  and  declaration  of  1797  were  final  so  far  . 
as  they  went;  but  even  they  left  many  things  un¬ 
finished,  some  of  which  still  remain  to  be  de¬ 
clared.’  ”  Morris  v.  United  States ,  174  U.  S.  196, 

•  258, 43  L.  Ed.  946, 19  S.  Ct.  649. 

Obviously,  one  of  the  matters  ‘‘left  unfinished”  was  a  deter¬ 
mination  of  wharfage  rights  for  the  language  of  the  Morris 
case  continues: 


“President  Jefferson  was  probably  led  to  form 
this  opinion  by  his  personal  knowledge  of  the  situa¬ 
tion,  which  was  intimate.  And  here  may  well  be 
quoted  a  portion  of  a  long  communication  ad¬ 
dressed  to  him  by  Nicholas  King,  surveyor  of  the 
city  of  Washington,  dated  September  25,  1806, 
in  Which  the  writer,  adverting  to  the  several  plans 
and  to  certain  regulations  published  by  the  com¬ 
missioners  on  July  20, 1795,  said:  \ 

“  ‘Perfecting  tins  part  of  the  plan,  so  as  to  leave 
nothing  for  conjecture,  litigation,  or  doubt,  in  the 
manner  which  shall  most  accord  with  the  published 
plans,  secure  the  health  of  the  city,  and  afford  the 
most  ^convenience  to  the  merchants,  requires  im¬ 
mediate  aettention.  •  •  •  The  principle  adopted 
in  the  engraved  plan,  if  carried  into  effect  and 
finally  established  in  the  plan  now  laid  out  upon 
the  ground ,  when  aided  by  proper  regulations  as 
to  the  material  and  mode  of  constructing  wharves 
for  vessels  to  lay  at  and  discharge  their  cargoes 
on,  seems  well  calculated  to  preserve  the  purity 
of  the  air.  The  other  streets  will  here  terminate 
in  a  street  or  key,  open  to  the  water,  and  admitting 
a  free  current  of  air.  It  will  form  a  general  com¬ 
munication  between  the  wharves  and  warehouses 
of  different  merchants,  and,  by  facilitating  inter¬ 
course,  render  a  greater  service  to  them  than  they 
would  derive  from  a  permission  to  wharveas  they 
pleased.  ~The  position  of  this ,  Water  Street  being 


determined,  it  will  ascertain  the  extent  and  sitna-  - 
tion  of  the  building  squares  and  streets  on  the 
made  ground,  from  the  bank  of  the  river,  and  bring 
the  present  as  near  to  the  published  plan  as  now 
can  be  done.  It  will  define  the  extent  and  privileges 
of  water  lots,  and  enable  the  owners  to  improve 
without  fear  of  infringing  on  the  rights  of  others. 

•  •  *  If  it  is  not  done  at  this  time  the  evils  will  in¬ 
crease  and  every  year  add  to  our  difficulties.  Even 
now,  from  the  various  decisions  or  neglects,  altera¬ 
tions,  or  amendments  which  have  heretofore  taken  ; 
place,  some  time  an  investigation  may  be  necessary 
in  the  arrangement  of  a  system  which  shall  combine 
justice  with  convenience.  If  this  decision  is  left  to 
a  future  period  and  our  courts  of  law,  they  can  only 
have  a  partial  view  of  the  subject,  and  any  general 
rule  they  may  adopt  may  be  attended  with  serious 
disadvantages/  ”  (p.259)  (Italics  supplied.) 

Strange  language  for  the  surveyor  to  use  if  wharfage  di¬ 
rections  and  privileges  had  been  settled  b^  grant  some 
twelve  years  previously. 

Equally  inconsistent  with  this  theory  of-  grant  is  the  fact 
that  from  July  20,  1795,  the' power  has  been  exercised  by 
those  in  authority  to  license  private  wharves.  ..  ~ 

As  may  be  noted  from  the  language  of  the  dissenting 
opinion  in  the  Morris  case  in  which  the  older  regulations 
and  statutes  are  set  forth,  free  and  untrammelled  right  to 
wharf  as  the  owner  desires  was  never  permitted.  Of  par¬ 
ticular  interest  here  is  this  language  concerning  early 
wharfing  regulations: 


“The  distinctive  character  of  private  wharves 
was  still  further  recognized  in  the  act  of  the  city 
councils  of  May  22,  1821  (Both well's  Laws,  D.  C. 
275),  by  section  1  of  which  the  mayor  was  author¬ 
ized  and  requested  ‘to  appoint  three  intelligent  and 
respectable  citizen,  not  being  wharf  owners,  as 
commissioners  to  examine  and  report  to  the  two 
boards  a  suitable  plan  to  be  adopted  for  the  man- 


costia  and  Potomac  rivers.’ 


“  Again,  by  resolution  of  the  councils,  approved 
September  3,  1827 ;  it  was  enacted  ‘  that  a  commit¬ 
tee  of  two  members  from  each  board  be  appointed 
to  act,  in  conjunction  with  the  mayor,  in  regulating 
the  mode  of  erecting  wharves,’  conformably  to  sec¬ 
tion  2  of  the  act  ,  of  councils  approved  July  29, 
1819. 


“That  the  preservation  of  navigation  was  the 
controlling  object  in  the'  regulation  of  private 
wharves  is  very  distinctly  evidenced  in  the  act  of 
councils,  approved  January  8, 1831,  which,  in  sec¬ 
tion  6,  repealed  the  act  of  councils  of  July  19, 1819, 
and  in  the  first  section  enacted  as  follows : 

“  ‘Sec.  1.  That  it  shall  not  be  lawful  for  any 
person  or  persons  to  build  or  erect  any  wharf  or 
wharves  within  the  limits  of  this  corporation,  who 
shall  not  first  submit  the  plan  of  such  wharf  or 
wharves  to  the  mayor,  who,  with  a  joint  committee 
of  the  two  boards  of  the  city  council  shall  examine 
the  same ;  and  if  it  shall  appear  to  their  satisfaction 
that  no  injury  could  result  to  the  navigation  from 
the  erection  of  such  wharf  or  wharves,  then,  in  that 
case,  it  shall  be  the  duty  of  the  mayor  to  issue  a 
written  permission  for  the  accomplishment  of  the 
object,  which  permit  shall  express  how  near  such 
wharf  or  wharves  shall  approach  the  channel,  and 
.  at  what  angle  they  shall  extend  from  the  street  on 
which  they  are  erected ”  Morris  v.  United  States, 

174  U.  S.  196, 351.  (Italics  supplied.) 

• 

In  this  same  regard  the  Act  of  May  15, 1820.(3  Stat  583), 
empowering  the  corporation  “•  •  •  to  regulate  the  manner 
or  erecting  and  the  rates  of  wharfage  at  private  wharves ; 
to  regulate  the  stationing,  anchorage  and  mooring  of  ves¬ 
sels:’  ’  merits  mention. 
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Passing  from  the  consideration  of  maps  to  an  analysis 
of  the  worth  of  letters  expressing  contemporary  opinion,  we 
note  the  evaluation  given  to  them  by  the  Supreme  Court  in 
Potomac  Steamboat  Company  v.  Upper  Potomac  Steam¬ 
boat  Company,  1C9  TJ.  S.  672,  690,  691,  27  L.  Ed.  1070,  3 
S.Ct.445.  ,  \ 

•  ,  ,  i  ' 

“There  was,  in  fact,  no  contemporary  agreement 
of  opinion  on  the  subject.  On  the  contrary,  there 
was  diversity  of  view  and  conflict  of  interest  from 
the  beginning.  Various  questions  arose  relating  to 
the  mode  in  which  the  privilege  of  building  wharves 
should  be  exercised  by  those  entitled  to  it?  as  well 
as  to  what  constituted  water  lots,  to  which  such 
privilege  belonged,  and  some  of  them  were  left  un¬ 
decided.  On  some  of  these,  the  opinion  of  Charles 
Lee,  Attorney-General,  was  taken  on  January  7, 

•-  1799 ;  some  were  investigated  and  reported  upon  by 
a  committee  of  the  House  of  Representatives  on 
April  8,  1802;  some  were  discussed  by  Attorney- 
General  Breckenridge  in  an  opinion  dated  April 
5, 1806 ;  the  very  matter  of  wharfing  privileges  was 
the  subject  of  an  opinion  by  Mr.  Wirt,  then  Attor-  - 
ney-General,  July  8,  1818,  .in  which  he  expressed 
doubts  as  to  the  power  of  the  commissioners  to 
adopt  the  wharf  regulation  of  July  20,  1795.  The 
whole  subject  had  been  presented  in  a  very  inter¬ 
esting  manner,  from  the  point  of  view  opposed  to 
-  that  expressed  by  the  commissioners,  but  showing 
that  difference  of  opinion  existed,  by  Nicholas 
Bang,  in  a  letter  to  the  President  dated  September 
25,  1803,  and  printed  in  Burch’s  Digest,  351.  In 
that  communication  he  attributed  the  doubt  and 
uncertainty  in  which  the  matter  was  involved,  to 
the  action  of  the  commissioners.  *  In  laying  off  the 
city/  he  says,  ‘they  stopped,  as  before  observed , 
on  the  bank  of  the  river ,  sold  the  lots  on  the  high 
ground  with  a  water  privilege,  without  defining 
either  what  the  privilege  is,  or  the  extent  or  direc¬ 
tion  in  which  the  purchasers  were  to  wharf  and 
improve.’  ”  (Italics  supplied.) 


We  must  conclude,  therefore,  that  the  state  of  the  his¬ 
torical  record  is  a  far  cry  from  proof  of  the  grant  by  the 
Land  Commissioners  of  the  permanent  rights  claimed  by 
this  Appellant. 

One  further  observation  is  warranted.  Even  if  it  had 
been  shown  that  the  Land  Commissioners  made  such  a 
permanent  grant  describing  for  all  time  the  direction  in 
which  wharves  must  be  built  in  the  river,  their  action  would 
be  a  nullity.  The  Supreme  Court  has  analyzed  the  powers 
of  the  Land  Commissioners  respecting  wharfing  and  has 
decided: 


“Here  we  may  pause  to  observe  that  the  only 
power  given  to  the  commissioners  was  to  grant 
licenses,  from  time  to  time,  and  until  Congress 
should  assume  and  exercise  its  jurisdiction  within 
the  territory,  and  it  was  declared  that  any  wharf 
built  in  the  waters  of  the  Potomac  without  such 
license  or  in  disregard  of  its  provisions  was  de¬ 
clared  to  be  a  common  nuisance. 

“The  licenses  contemplated  therefore  were  tern-  - 
porary,  and  liable  to  be  withdrawn  by  Congress  on 
:  assuming  jurisdiction.  Such  legislation  certainly 
cannot  be  relied  on  as  either  conferring  or  recog¬ 
nizing  rights  to  erect,  and  maintain  permanent 
wharves  within  the  waters  of  the  Potomac  and  the 
Eastern  Branch.”  Morris  v.  United  States,  174 
I £  S.  196,  282. 

So  it  must  appear  that  not  only  has  Appellant  failed  to 
prove  her  grant  from  the  Land  Commissioners  but  that  the 
Land  Commissioners  themselves  had  no  power  to  make 
such  a  grant 

We  are  in  this  case,  however,  not  faced  with  the  neces¬ 
sity  of  antiquarian  research.  The  present  shoreline  has 
been  changed  since  Washington’s  time.  After  a  century  of 
litigation,  questions  of  title  have  been  settled  in  this  revised 
shore.  A  boundary — the  present  bulkhead  line— has  been 


established  {United  States  v.  Martin;  United  States  v.  Belt, 
supra).  The  present  problem  is  to  make  a  just  apportion¬ 
ment  of  water  front  access  based  upon  that  reality.  As  we 
have  noted,  this  does  not  concern  an  apportionment  of  pri¬ 
vate  land  but  an  apportionment  of  access  to  a  public  water 
way,  a  problem  for  equity  or  for  administrative  determina¬ 
tion  which  must  be  based  upon  existing  conditions  and  not 
upon  the  beclouded  situation  existing  at  the  birth  of  the 
Republic. 


Res  Judicata 

The  appellant  Martin  contends  that  the  issues  of  this 
case  are  res  judicata  under  the  decision  of  this  Court  in 
U.  S.  v.  Martin,  85  U.S.  App.  D.  C.  385,  affirming  in  part 
U.  S.  v.  Groan,  72  F.  Supp.  713.  The  question  naturally 
arises  .whether  the  issues  decided  in  that  case  are  identical 
with  those  now  before  the  Court.  The  Groen-Martin  litiga¬ 
tion  was  instituted  by  the  Attorney  General  under  an  Act 
of  Congress  “for  the  purpose  of  making  dear  the  title  of 
the  United  States.”  The  United  States  claimed  ownership 
of  all  of  the  waterfront  property  to  the  exdusion  of  any 
riparian  rights  or  privileges  in  anyone  else,  including 
specifically  Martin  and  Groen. 

The  Government  advanced  two  theories  in  support  of  this 
claim.  The  first  theory  was  that  since  the  present  water¬ 
front  had  been  created  by  artificial  fill  for  several  hundred 
feet  from  the  original  lot  boundary  (the  high  water  mark  of 
1794)  a  new  land  area  had  been  created  on  a  federal  pre¬ 
serve.  Since  therefore  new  Federally  owned  land  came 
between  the  private  lots  and  the  river,  the  private  lots 
were  no  longer  riparian  land.  The  second  theory  (stated 
by  way  of  alternative)  was  that  South  Capitol  Street  as 
extended  cut  off  the  private  lots  from  the  water  depriving 
them  of  riparian  position  and  that  all  land  riverward  of  the 


their  property  lines,  as  well  as  the  filled  land.  This  Court 
rejected  all  three  contentions  and  held  that  the  lot  owners 
could  use  the  filled  land  up  to  the  bulkhead  line  subject 
to  the  light  of  the  United  States  to  take  it  for  the  purposes 
of  navigation  without  compensation.  B  held  thatMartin 


between  bulkhead  and  pierhead,  neither  appellant  Martin 
nor  the  United  States  brought  it  to  the  attention  of  .the 
Court  Although  an  Act  of  Congress  placed  authority  to 


to  its  Hazen  Plan  granted  permit  to  the  Gulf  Oil  Company 
whose  pier  was  then  built,  the  Appellant.  Martin  made  no 
effort  to'  implead  either  Gulf  or  the  District 
We  submit  that  the  diversity  of  parties  and  issues  be¬ 
tween  the  prior  and  instant  case  is  obvious. 


of  which  Appellant  Martin 


4.  The  allocations  made  by  the  District  Commissioners 
embodied  in  the  Hazen  plan  were  not  even  presented  to  the 
court  in  the  GroenrMartin  cases. 

.  5.  The  Commissioners  of  the  District,  in  whom  statutory 
authority  is  vested  over  wharves  and  wharfing  areas  were 
not  parties  to  the  first  case  nor  was  the  Gulf  Oil  Company 
nor  the  Standard  Oil  Company  whose  wharf  existed  at  the 
time  of  that  trial 

6.  The  equities  between  the  parties  Martin,  the  District, 


of  the  case  instituted  by  Appellant  Martin.  '  The  District, 
Gulf,  and  Standard  were  not  even  parties  to  the  prior 
action. 

7.  Insofar  -as  the  most  favorable  language  in  the  first 


cerned,  we  emphasize  that  all  this  Court  approved  of  was 
that  Martin  had  the  right  to  maintain  that  portion  of  her 
wharf  which  is  south  of  S  Street.  Nothing  was  said  about 


within  the  lines  of  S  Street  extended.  Insofar  as  this  Court 
recognized  the  right  of  Martin  to  maintain  a  wharf  south 
of  the  south  line  of  S  Street,  it  recognized  only  the  existing 
structure  of  Martin’s  wharf  which  ,  extends  approximately 
half  the  way  between  the  bulkhead-  line  and  the  pierhead 
line.  Nothing  was  said  either  by  the  District  Court  or  this 
Court  with  reference  to  Martin’s  right  at  the  pierhead  or 


District  of  Columbia  or  Gulf  Oil  Company  or  Standard  Oil 
Company.  The  instant  controversy  concerns  primarily 


rights  at  the  pierhead  line  where  Gulf’s  wharf  presently 
exists.  Martin  is  seeking  to  enjoin  Gulf  from  'maintaining 
approximately  126  feet  of  its  wharf  at  the  pierhead  line. 
How  then  can  it  be  contended  that  the  decision  in  the  first 
Martin  case,  which  did  not  consider  the  heart  of  this  con¬ 
troversy,  should  have  rendered  this  controversy  res 
judicata? 

This  Court  in  Pippin  v.  United  States,  74  App.  D.  C.  131, 
121 F.  (2d)  98,  discussed  the  proposition  of  when  the  prin¬ 
ciple  of  res  judicata  or  estoppel  by  judgment  is  applicable. 


Supreme  Court  in  Larsen  v.  Northland  Transp .  Co.,  292 
U.  S.  20,  25,  54  S.  Ct  584,  585,  78  L.  Ed.  1096,  where  it  is 
said: 


<♦<•••  established  rule  in  this  Court  is  that 
if  in  a  second  action  between  the  same  parties,  a 
claim  or  demand  different  from  the  one  sued  upon 
in  the  prior  action  is  presented,  then  the  judgment 
in  the  former  cause  is  an  estoppel  ‘only  as  to  those 
matters  in  issue  or  points  controverted,  upon  the 
determination  of  which  the  finding  or  verdict  was 


This  Court  also  referred  to  an  earlier  case,  Cromwell  v. 
County  of  Sac,  94  U.  S.  351,  356,  24  L.  Ed.  195,  where  the 
question  was  considered  at  great  length  and  the  conclusion 
announced  that: 


«<•••  On  principle,  a  point  not  in  litigation  in 
one  action  cannot  be  received  as  conclusively  settled 
in  any  subsequent  action  upon  a  different  cause, 
because  it  might  have  been  determined  in  the  first 
action.*  ** 


A  similar  conclusion  was  reached  by  this  Court  in  Burley 
Irr.  Dist.  v.  Ickes,  73  App.  D.  C.  23,  32, 116  F.  (2d)  529. 

In  the  case  Sprucks  v.  United  States  Fidelity  &  Guaranty 
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Co .,  C.  C.  A.  3rd,  138  F.  (2d)  812,  the  principle  was  stated 
as  follows: 

“The  appellant  contends  that  the  derision  in  the 
case  last  above  cited  is  res  judicata  of  the  claim 
here  involved.  With  that,  we  cannot  agree.  The 
causes  of  action  were  not  the  same.  The  sole  ques¬ 
tion  on  the  appeal  reported  in  100  F.  2d  198  was 
whether  interest  on  a  judgment  or  a  decree  is 
recoverable  as  a  part  of  the  taxable  costs.  In  the 
instant  case  the  question  is  whether  the  supersedeas 
bond  given  on  the  former  appeal  supports  a  claim 
to  interest  on  the  judgment  appealed  from  pending 
disposition  of  the  appeal.  There  is  laddng  there¬ 
fore,  as  between  the  two  cases,  the  identity  of  cause 
of  action  which  is  one  of  the  requisites  of  res  judi¬ 
cata.  Lyon  v.  Perih  &  Gulf  Manufacturing  Com¬ 
pany,  125  U.  S.  698,  700,  8  S.  Ct.  1024,  31  L.  Ed. 
839.” 

•  • 

From  these  cases  it  clearly  appears  that  where  there  is  a 
diversity  in  the  two  causes  of  action  as  well  as  in  the  parties 
litigant,  the  principle  of  estoppel  by  judgment  or  res  judi¬ 
cata  is  inapplicable. 


IV 


In  discussing  the  issue  of  estoppel.  Appellant  Martin 
loses  sight  of  the  fact  that  the  evidence  adduced  by  her  fails 
to  disclose  any  permit  from  the  Commissioners  of  the  Dis¬ 
trict  of  Columbia  authorizing  the  erection  -of  her  wharf 
(J.  A.  284)  nor  does  this  evidence  disclose  any  permit  from 
the  Secretary  of  War  to  fill  riverward  of  the  bulkhead  line. 
(J.  A.  277.)  Appellant  Martin  relies  heavily  on  two  per¬ 
mits  from  the  D.  C.  Building  Inspector  to  repair  an  gristing 
wharf.  (J.  A.  428,  429.)  Appellant  does  nbt  contend  that 
the  D.  C.  Building  Inspector  had  authority  to  issue  a  permit 


authorizing  Appellant  to  construct  a  wharf  under  the  Act 
of  1899  or  any  other  act  nor  does  she  contend  that  that 
official  has  authority  to  authorize  Martin  to  fill  riverward 
of  the  bulkhead  line!  Under  the  circumstances,  a  repair 
permit  from  the  Building  Inspector  cannot  be  substituted 
for  action  by  the  Commissioners  of  the  District  of  Columbia 
or  the  Secretary  of  War.  In  contemplation  of  law  it  is 
a  complete  nullity.11  In  the  final  analysis,  estoppel  to  be 
applicable  must  be  predicated  upon  the  lawful  exercise  of 
the  power  legally  vested  in  the  authority  designated  by  law. 
See  Berry  v.  District  of  Columbia,  32  App.  D.  C.  96;  Dis¬ 
trict  of  Columbia  v.  Cahill,  60  App.  D.  C.  342,  54  F.  (2d) 
453;  and  National  Hospital  Service  Soc.,  Inc.  v.  Jordan,  76 
U.  S.  App.  D.  C.  26, 128  F.  (2d)  460. 

Sensing  the  weakness  of  Appellant’s  position,  her  counsel 
attempted  to  introduce  testimony  by  one  of  the  Appellant’s 
witnesses,  Mr.  James'  Martin,  that-many  years  ago  he  had  a 
conversation  with: a  Mr.  Maher  identified  only  as  “one  of 
the  Commissioners  of  the  Districtof  Columbia.”  From  this 
oral  conversation  (J.  A.  172),  Appellant  sought  to  show 
that  Mr.  Maher  authorized  Mr.  Martin  to  build  and  extend 
his  wharf  along  its  present  lines.  On  objection,  the  trial 
court  excluded  this  line  of  testimony.  It  is  obvious  that 
this  Mr.  Maher,  even  if  such  hearsay  testimony  were  proper, 
had  no  authority  to  bind  the  District  of  Columbia.1*  It  is 
further  obvious  that  the  Commissioners  of  the  District  of 
Columbia,  even  if  they  had  been  bound,  which  they  were  not, 
by  this  Mr.  Maher’s  alleged  expression,  had  no  authority 
to  authorize  Martin  to  fill  riverward  of  the  bulkhead  line. 
This  authority  is  vested  solely  in  the  Secretary  of  War, 
33  U.  S.  C.  403  (United  States  v*  Martin,' supra.) 


can  gain  prescriptive  or  adverse  rights  against  the  United 
States 11  or  the  District  of  Colombia.14  In  the  area  in  ques¬ 
tion,  mainly  that  portion  of  the  pierhead  line  presently 
occupied  by  the  wharf  of  the  Appellee  Golf,  it  is  undisputed 
that  Golf  holds  a  wharf  permit  given  it  by  the  Commission¬ 
ers  of  the  District  of  Colombia  with  the  foil  knowledge  and 
approval  of  the  designated  representative  of  the  Secretary 
of  War,  the  Chief  of  Engineers  of  the  U.  S.  Army.  It  is 
therefore  the  position  of  the  District  of  Colombia  that  Golf 
legally  occupies  that  portion  of  the  pierhead  line  where  its 
wharf  is  presently  constructed.  Since  the  construction  of 
Martin’s  wharf  and  the  fill  riverward  of  the  bulkhead  are 
without  permit  the  doctrine  of  estoppel  is  manifestly  inap¬ 
plicable  (Nat.  Hosp .  Serv.  Soc.  y.  Jordan,  supra). 


Equitable  Principles,  Particularly  These  of  Mandatory 
Injunction,  Sustain  the  Trial  Court’s  Decision  to  Deny 
Injunctive  Belief  to  Appellant. 

Appellant  Martin  seeks  by  way  of  the  extraordinary 
remedy  of  mandatory  injunction  to  destroy  approximately 
2,400  square  feet  of  Gulf’s  wharf  erected  by  official  permit 
at  the  expenditure  of  thousands  of  dollars.  Initially,  let 
us  examine  the  position  of  Appellant  in  the  eyes  of  equity. 
She  has  not  been  content  with  the  privilege  of  using  all  the 
artificially  filled  land  east  of  the  original  lot  boundary  of 
1794  to  tiie  present  bulkhead  line  limiting  authorized  fill 
( United  States  v.  Martin,  supra).  Appellant  has  filled 
riverward  of  the  bulkhead  line,  forming  a  solid  land  pro¬ 
jection  from  her  own  property  lines  of  approximately  4750 
square  feet.14  According  to  the  testimony  of  her  man¬ 
ager  and  witness,  Mr.  James  Martin,  S  Street  riverward 

M  Jowrdan  v.  Barrett,  4  Bow.  169,  11  L.  Ed.  924. 

14  Compton  T.  Bndotpk,  56  App.  D.  0. 211, 12  F.  (2)  152. 

19  These  computations  are  baaed  on  appellant’s  Ex.  24,  (J.  A.  281.) 


of  the  bulkhead  line  also  ha«  been  filled  by  him  and  is  now 
used  in  connection  with  Appellant’s  activities.  The  extent 
of  this  fill  is  approximately  4680  square  feet  No  permit 
was  obtained  for  these  fills  <J.  A.  174) ;  the  fills  are  pro¬ 
hibited  by  law  (  J.  A.  277).  Irrespective  of  the  computations 
above  noted,  which  are  based  on  plaintiff’s  Exhibit  24 
( J.  A.  381),  an  official  map  of  the  Surveyor’s  Office  locating 
the  various  points  and  shore  line  of  Martin’s  wharf  in¬ 
cluding  that  portion  thereof  which  is  riverward  of  the 
bulkhead  line,  it  is  noted  that  Mr.  James  Martin  himself, 
while  testifying  as  a  witness  (J.  A.  170),  stated  that  ap¬ 
proximately  1500  square  feet  of  the  Martin  wharf  was 
maintained  in  S  Street.  /The  computations  noted  above  do 
not  take  into  consideration  that  portion  of  Martin’s  wharf 
described  by  her  as  concrete  topping  on  piles.  This  wharf 
as  shown  by  Martin’s  Exhibit  24  measures  2304  square  feet 
Even  under  Appellant’s  theory,  376  square  feet  of  the  wharf 
is  in  the  riparian  way  of  “S”  Street  The  figures  above 
noted  indicate  the  following:  a  solid" fill  riverward  of  the 
bulkhead  line  in  front  of  the  Martin  property  of  approxi¬ 
mately  4750  square  feet;  a  solid  fill  riverward  of  the  bulk¬ 
head  in  front  of  S  Street  of  approximately  4680  square 
feet ;  and  a  concrete  wharf  in  front  of  both  the  Martin  prop¬ 
erty  and  “S”  Street  which  measures  approximately  2300 
square  feet  These  figures  show  an  unauthorized  and 
illegal  use  well  in  excess  of  10,000  square  feet.  Appellant’s 
position  is  clearly  inconsistent  with  the  requirement  of 
equity  that  one  seeking  equitable  relief  must  come  into 
court  with  clean  hands.  Appellant  complains' that  Gulf 
occupies  a  portion  of  the  public  riparian  area  of  S  Street 
under  permit  of  competent  authority  when  she  herself  oc¬ 
cupies  and  uses  public  space  to  a  marked  degree  without 
official  sanction  and  in  violation  of  Title  33,  Section  403,  of 
the  United  States  Code,  winch  prohibits  fills  riverward  of 
the  bulkhead  line  without  permission  from  the  Secretary 


of  War.  She  attempts  to  excuse  her  position  by  pleading 
lack  of  knowledge  and  contends  that  her  wharf  inures  to  the 
benefit  of  the  public.  Just  how  a  wharf  under  exclusive 
lease  to  a  sand  and  gravel  company  can  be  of  benefit  to  the 
general  public  has  not  been  expiainednor  can  it  be.  Aside 
from  this,  the  whole  position  of  Appellant  may  be  summed 
up  in  this  sentence.  She  is  guOty^of  the  conduct  of  which 
she  comfdains.  ’  ' ... 

In  a  case  decided  by  the  Supreme  Court  of  Errors  of 
Connecticut,  Lane  v.  Smith  Bros ^  Inc.,  80  -Conn.  185, 67  AtL 
558,  the  court  was  confronted  by  a  surprisingly  comparable 
set  of  facts.  There,  the  plaintiff  had  wharf ed  out  into  the 
harbor  of  New  Haven  in  extension  of  his  property  lines.  The 
defendant,  who  owned  the  shore  property  on  toe  opposite 
side  of  a  public  street  which  intersected  the  water  in  a 
manner  comparable  to  S  Street  in  the  instant  case,  had 
wharfedout  at  *ight  angles  to  the  shore.  Plaintiff  contended 
that  defendant’s  wharf  interfered  with  his  wharf  in  that 
the  two  wharves  would  intersect  if  projected  further  into 
the  harbor  and  that  the  defendant’s  wharf  interfered  with 
the  public  street  The  court  said,  at  page  559:  ' 


“It  is  not  necessary  for  the  disposition  of  toe 
present  case  to  pass  upon  anything  more  than  toe 
-plaintiff’s  claim  for  relief  on  toe  facts  as  they  now 
exist  These  show  that,  so  far  as  toe  legal  rights  of 
the  parties  are  concerned,  toe  defendant  has  done 
no  damageto  the  plaintiff,  and  also  that  there  is  no 
equity  in  the  plaintiff ’&  case.  He  does  not  come  into 
court  with  dean  hands.  If  he  and  his  predecessors 
in  title  had  so  wharf  ed  out  that  the  westerly  Boun¬ 
dary  of  the  structure  had  been  parallel  to  its  easter¬ 
ly  boundary,*  there  would  have  been  no  interfer- 
.  ence  with  toe  fall  enjoyment  of  toe  public  dip  by 
reason  of  the  extension  of  he  defendant  wharf 
which  is  toe  subject  of  complaint.  But  the  plains 
tiff’s  wharf  extends  westerly  so  far  beyond  a  line  at 

which  was  at  right  angle  to  the  shore. 


;  -  right  angles  to  South  Water  street  as  to  narrow 
the  natural: width  of  the  slip,  and,  in  view  of  the • ; 
rights  of  .the  public  and  of  the  defendant,  he  could 
not  extend  it  seaward  upon  the  same  line  for  its; 
westerly  boundary  without  exceeding  the  privileges 
incident  to  his  littoral  title.  4  •  *  so  far,  therefore, 
as  the  plaintiff  assumes  to  be  a  representative  of 
the  public  interest,  the  objection  is  equally  fatal 
that  he  has  brought  the  injury  of  which  he  com¬ 
plains  upon  himself.  •  •  •>* 

.  .  .  .  ■  ... 

As  has.  been  previously  pointed  out  in  the  first  section  of 

this  brief,  the  dominant  purpose  of  .  the  District  of  Co¬ 
lumbia  is  to  bring  about  a  fair  and  equitable  apportionment 
of  water  privileges  to  the  various  riparian  owners.  To 
permit  Appellant  to  enjoin  the  maintenance  of  Gulf ’s  wharf 
when  Gulf’s  wharf  is 'located  predominantly  /in  its  own 
proper  riparian  area  would  be  contrary  to  the  well-estab¬ 
lished  principles  of  mandatory  injunction.  This  Court  said 

in  Payne  v.  United  States,  50  App.  D.  C.  119, 122,  269  Fed. 

.  -  . 

198, 


<**  •  •  It  is  well  settled  that  mandamus  is  never 
issued  where  it  would  be  likely  to  further  a  wrong 
or  cause  an  injustice.  Courts  grant  it  as  a  matter 


of  graces  not  of  right  ; 

“  ‘It  issued  to  remedy  a  wrong,  not  to  promote 
one  ;  to  compel  tiie  performance  of  a  duty  which 
ought  to  be  performed,  not  to  direet  an  act  which 
will  work  a  public  or  private  mischief  or  will  be 
within  the  strict  letter  of  the  law  but  in  disregard 
of  its’  spirit.  Although- classed  as  a  legal  remedy, 
its  issuance  is  largely  controlled  by  equitable  prin- 

;  ciples,’  (Citing  many  cases)  *  •  *” 

: 

In  addition,  certain  other  equitable  prerequisites  to  man¬ 
datory  injunction  ' or  other  relief  are  not  present  The 
Appellant  attempts  to  show  “irreparable  injury.”  Her 
showing  amounts  to:  certain  evidence  that  it  was  easier  to 
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bring  barges  or  scows  . into  her  wharf  before  the  erection 
of  the  Gulf  pier  than  it  is  at  present  ( J.  A.  182, 202,  et  seq.). 
This  is  a  difficulty  which  exists  whenever  one  owner  does 
not  build  ont  to  the  pierhead  line  and  his  neighbors  do.  The 
longer  piers  of  the  neighbors  extending  beyond  his  short 
pier  will  invariably  cause  inconvenience  of  access  to  it  ( J. 
A.  205).  It  is  difficult,  even  granting  Appellant’s  theory 
of  the  case,  to  find  “irreparable  injury”  under  these  cir¬ 
cumstances.  ' 

In  view  of  all  the  factors,  the  balancing  of  equities  favors 
the  denial  of  the  request  for  injunction.  Gulf’s  wharf 
erected  under  permit  at  great  expense  would,  under  the 
Martin  plan,  be  completely  destroyed.  Martin,  who  is  suf¬ 
fering  at  most  some  inconvenience  at  present,  can  com¬ 
pletely  eliminate  this  by  using  all  the  broad  areas  of  access 
given  to  hereby  the  Hazen  plan  and  by  the  decision  of  the 
lower  court,  both  of  which  seek  to  effect  an  equitable  ri¬ 
parian  division. 

Finally,  under  all  the  circumstances  hereinbefore  related, 
there  is  no  dear  right  shown  in  the  Appellant  to  the  extra¬ 
ordinary  remedies  claimed.  It  is  axiomatic  that  in  dealing 
with  the  remedy  claimed  by  Appellant, 

“We  start  with  the  proposition  that  mandatory 
injunctions  are  rarely  issued  and  interlocutory 
mandatory  injunctions  are  even  more  rarely  issued, 
and  neither  except  upon  the  dearest  equitable 
grounds.  43  0.  J.  S.  Injunctions,  §5,  pp.  410,  411, 

412;  28  Am.  Jnr.,  Injunctions,  Sea  20;  High  on 
Injunctions  (3rd  ed.)  Sec.  2.”  O’Malley  v.  Chrys¬ 
ler  Cory.,  160  F.  (2d)  35, 36. 

Under  all  circumstances  further,  such  a  writ  is  issued 
not  as  a  matter  of  right  but  only  in  the  exercise  of  sound 
judicial  discretion,  Morrison  v.  Work,  266  U.  S.  481,  69  L. 
Ed.  394,  45  S.  Ct  149  $ioor  v.  Texas  &  N.  0.  R.  Co.,  297 
U.  S.  101,  105,  80  L.  Ed.  509,  56  S.  CL  372.  The  learned 
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thority  under  Ids  sound  discretion. 


CONCLUSION 

For  the  foregoing  reasons  it  is  respectfully  submitted 
that  the  decision  of  the  trial  court  should  be  affirmed. 
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Statement  of  Questions  Presented 

Appellee,  Gulf  Oil  Corporation,  states  that  the  ques¬ 
tions  presented  in  Case  No.  10,970  are  as  follows: 

1.  Whether,  because  appellant.  Standard  Oil  Company, 
Gulf  Oil  Corporation  and  the  District  of  Columbia  by 
agreement  have  located  the  divisional  lines  of  water  privi¬ 
leges  in  the  disputed  area  in  accordance  with  the  Hazen 
Plan  of  1933,  appellant  is  bound  by  such  agreed  divisional 
lines  and  is  estopped  to  assert  they  are  otherwise  located? 

2.  The  questions  described  in  the  brief  of  this  appellee 
in  No.  10,969  also  are  involved  in  this  appeal.  This  appeal 
is  a  cross  appeal  taken  by  the  Standard  Oil  Company  on  the 
ground  that  it  disagrees  with  the  findings  of  the  District 
Court  and  claims  that  the  water  privileges  to  the  lots  of 
Lottie  May  Martin,  appellant  in  No.  10,969,  and  to  “S” 
Street  lie  within  lines  normal  to  the  center  of  the  channel 
running  to  the  high  water  mark  of  1794  as  located  in 
United  States  v.  Martin,  85  App.  D.C.  382,  177  P.  2d  733. 
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Counter-Statement  of  the  Case 

Appellee,  Gulf  Oil  Corporation,  (hereinafter  referred 
to  as  Gnlf),  deems  a  counter-statement  of  the  case  neces¬ 
sary  to  present  clearly  to  this  Conrt  the  case  below.  Ap¬ 
pellee  adopts  as  its  counter-statement  of  the  case  in  tins 
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appeal  its  counter-statement  of  the  case  in  No.  10,969 
(Gulf’s  Brief,  pp.  1-12). 

From  this  counter-statement  of  the  case  it  is  clear 
that  the  appellant,  Standard  Oil  Company  of  New  Jersey 
(hereinafter  referred  to  as  Standard)  and  appellees,  Gulf 
and  the  District  of  Columbia  (hereinafter  referred  to  as 
the  District),  have  agreed  that  the  divisional  lines  control¬ 
ling  water  privileges  in  the  disputed  area  including  the 
foot  of  S  Street,  are  to  he  run  in  accordance  with  the 
Hazen  Plan  of  1933  (Gulf’s  App.,  No.  10,969,  pp.  1-3). 

into  an  agreement  in  order  that  the  District  might  con¬ 
struct  the  South  Capitol  Street  Bridge  over  the  Anacostia 
River  and  across  Standard’s  property  in  Sq.  708  (J.A. 
442).  This  agreement  provided  for  the  exchange  of  prop¬ 
erty  rights  between  Standard  and  the  District  and  further 
provided  that  the  District  would  cooperate  in  securing  from 
the  United  States  a  permit  for  the  construction  and  exten¬ 
sion  of  Gulf’s  dock  in  this  area  into  the  riparian  rights  area 
of  the  District  in  the  line  of  “S”  Street  as  shown  on  an 
exhibit  attached  to  the  contract.  Thereafter  Standard 
prepared  drawings  in  accordance  with  this  agreement  for 
the  extension  of  Gulf’s  dock  (J.A.  456). 

Standard’s  drawing  shows  the  old  and  unusable  portion 
of  Standard’s  dock,  its  new  dock  and  the  extension  of  the 
Gulf  dock  into  the  mentioned  riparian  area  of  “S”  Street. 
This  drawing  locates  the  riparian  privilege  areas  of  Stand¬ 
ard,  Gulf,  “S”  Street  and  appellant  Martin  within  lines 
drawn  at  right  angles  from  the  bulkhead  line  to  the  pier¬ 
head  line  in  accordance  with  the  Hazen  Plan  (JJL  456). 

Gulf,  in  order  to  aid  the  District  in  the  construction  of 
the  new  South  Capitol  Street  Bridge,  and  in  order  to 
provide  adequate  and  suitable  docking  facilities  to  accom¬ 
modate  Standard,  on  July  24,  1946,  agreed  (J.A.  446)  to 


As  we  have  shown  in  onr  brief  m  Mo.  10,yt>y,  tne  Jtiazen 
Plan  running  divisional  lines  within  which  water  privi¬ 
leges  were  to  be  exercised  in  the  Anacostia  River  was 
approved  by  the  District  Commissioners  sitting  as  a  board 
in  1933  (Gulf’s  App.,  No.  10,969,  p.  8).  Gulf,  Standard  and 
the  District  followed  the  Hazen  Plan  as  a  basis  for  their 
agreements  concerning  the  use  of  water  privileges  in  the 
Anacostia  River. 

When  Standard  applied  to  the  District  for  a  permit  to 
extend  Gulf’s  dock,  in  accordance  with  its  agreement 
with  the  District,  it  filed  as  part  of  its  application  two 
plans  (Gulf’s  App.,  No.  10,969,  pp.  37  and  38).  Each  plan 
contained  an  inset  in  the  lower  left-hand  corner.  One  inset 
(Gulf’s  App.,  No.  10,969,  p.  37)  shows  the  relocation  of 
Gulf’s  dock  downstream  with  the  controlling  divisional 
“riparian  right  lines”  running  at  right  angles  from 
the  bulkhead  line  to  the  pierhead  line  in  accordance  with 
the  Hazen  Plan  and  with  the  plan  of  Standard  at  J.A. 
456.  The  other  inset  (Gulf’s  App.,  No.  10,969,  p;  38) 
shows  the  new  dock  to  be  constructed  by  StanS^d  and  this 
plan  likewise  locates  the  divisional  “riparian  right  lines” 
at  right  angles  with  the  bulkhead  line  to  the  pier  line. 
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in  accordance  with  the  Hazen  Plan.  These  plans  of  Stand¬ 
ard  were  approved  by  the  District  and  by  the  District  Engi¬ 
neer  of  the  War  Department,  and  permits  in  accordance 
therewith  were  issned  for  the  building  of  Standard’s  new 
dock,  the  extension  of  Gulf’s  dock  and  the  dredging  (Gulf’s 
App.,  No.  10,969,  p.  26;  J.  A.  436-440a).  Five  feet  of  the 
extension  to  Gulf’s  dock  were  eliminated  so  that  the  dock 
would  not  protrude  beyond  Martin’s  Wharf. 

The  construction  of  this  extension,  the  construction  of 
Standard’s  dock  and  the  dredging  were  all  completed  in 
accordance  with  the  agreements  among  Standard,  Gulf 
and  the  District,  and  the  permits  issued  thereunder  (J.A. 
198-200).  All  of  these  actions  are  based  upon  so-called 
“riparian  right  lines”  located  at  the  termini  of  the  various 
properties  involved  and  “S”  Street  on  the  bulkhead  line 
and  running  from  these  points  at  right  angles  to  the  pier 
line,  as  delineated  on  the  Hazen  Plan.  Thus  it  can  be 
seen  that  Standard,  Gulf  and  the  District  have  agreed  that 
water  privileges  in  the  Anacostia  River  are  to  be  exer¬ 
cised  in  accordance  with  the  Hazen  Plan  and  not  in  accord¬ 
ance  with  what  Standard  now  calls  “equitable  apportion¬ 
ment”  under  the  “common  law.” 

In  reliance  upon  the  Standard  and  District  agreements 
and  the  Hazen  Plan,  without  any  money  consideration  being 
paid  to  Gulf,  or  any  actual  consideration  to  Gulf,  Gulf  per¬ 
mitted  its  dock  to  be  extended  and  gave  Standard  the 
privilege  of  docking  at  Gulf’s  dock  in  order  to  accommodate 
Standard  and  the  District,  all  as  “necessary  in  connection 
with  •  *  •  the  South  Capitol  Street  Bridge”  (J.A. 
431,  Gulf’s  App.,  No.  10,969,  pp.  25,  26,  27,  30,  33,  34,  35). 

When  the  District  Court  dismissed  the  complaint  and 
determined  that  water  privileges  in  the  disputed  area  were 
to  be  exercised  within  lines  drawn  at  right  angles  from  the 
bulkhead  line  to  the  pier  line,  Standard  appealed  and,  like 
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appellant  Martin,  made  no  attempt  to  comply  with  Bole 
54(b),  as  amended,  of  the  Federal  Buies  of  Civil  Pro¬ 
cedure,  U.S.C.,  Title  28,  Sec.  54(b).  (J.A.  57,  60).1 

1  Statute  and  Buies  Involved 

The  Act  of  March  3,  1899,  30  Stat  1377  (District  of 
Columbia  Code,  1940  EcL,  Title  9,  Secs.  101,  102  (Golf’s 
Brief,  No.  10,969,  p.  12  et  seq.) ;  The  Act  of  March  3, 1899, 
30  Stat  1151,  33  U.S.CA-,  Secs.  403,  404  (Gulf’s  Brief, 
No.  10,969,  p.  13  et  seq.) ;  Buie  54(b),  as  amended,  of  the 
Federal  Buies  of  Civil  Procedure,  TJ.S.C.  Title  28,  Sec. 
54(b),  (Gulf’s  Brief,  No.  10,969,  p.  14). 

Summary  of  Argument 

L  Standard  has  agreed  with  Gulf  and  the  District  that 
divisional  lines  of  water  privileges  are  to  be  run  in  ac¬ 
cordance  with  the  Hazen  Plan  and  is  estopped  from  con¬ 
tending  otherwise.  Standard,  Gulf  and  the  District  have 
agreed  that  the  water  privileges  of  Standard  and  Gulf  and 
those  at  the  foot  of  “S”  Street  are  to  be  exercised  within 
lines  running  at  right  angles  from  controlling  points  on  the 
bulkhead  line  to  the  pier  line.  Permits  based  on  these  agree¬ 
ments  have  been  issued,  and  the  present  construction  of 
standard’s  dock  and  the  extension  of  Gulf’s  dock  is  based 
on  these  agreements.  In  these  circumstances  Standard  is 
estopped  to  assert  that  these  divisional  lines  are  other¬ 
wise  located.  “Mayor  and  City  Council  of  Baltimore  y. 
Crown  Cork  &  Seal  Co.,  122  F.  2d  385,  and  similar  authori¬ 
ties  bar  Standard’s  contention. 

n.  Appellant’s  argument  that  Johnston  v.  Jones  requires 
the  running  of  divisional  lines  between  water  privileges  in 

1  Without  such  compliance  this  Court  has  no  jurisdiction  over  the 
appeal.  David  v.  District  of  Columbia,  —  App.  D.C.  — ,  187  F.  2d  204; 
Packard  Motor  Car  Company  v.  Gem  Manufacturing  Co.,  187  F.  2d 
65,  certiorari  granted  May  14, 1951,  under  Docket  633. 
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the  Anacostia  River  perpendicular  from  the  channel  to  the 
high  water  line  of  1794  is  nnsonnd.  The  J ohnston  case  does 
not  deal  with  access  to  the  channel.  Moreover  the  plaintiff 
there  failed  to  establish  ownership  of  any  waterfront. 
Therefore  judgment  was  entered  for  the  defendant.  The 
obiter  dictum  cited  by  Standard  is  not  controlling  and  at¬ 
tempts  to  apply  a  Massachusetts  rule  in  Illinois,  contrary 
to  Erie  R.  Co.  v.  Tompkins,  304  U.S.  64.  Standard’s  argu¬ 
ment  requires  the  overruling  of  United  States  v.  Martin, 
177  F.  2d  733  and  United  States  v.  Belt ,  142  F.  2d  761.  No 
sound  reasons  are  advanced  for  the  overruling  of  those 
decisions. 

m.  Gulf  agrees  that  the  fee  title  to  the  bed  of  the 
Anacostia  River  is  in  the  United  States. 

IV.  Gulf  agrees  that  the  Martin  case  did  not  adjudicate 
the  location  of  water  privilege  lines  in  the  Anacostia  River. 

V.  Gulf  asserts  that  the  United  States  has  conferred  full 
power  of  government  on  the  District  over  the  Anacostia 
River  between  the  pier  lines  and  when  the  Commissioners, 
sitting  as  a  board,  approved  the  Hazen  Plan  they  exer¬ 
cised  this  authority  and  ran  divisional  lines  controlling 
water  privileges.  The  Hazen  Plan  is  controlling  on  Stand¬ 
ard  :  first,  because  it  was  validly  approved  by  the  Dis¬ 
trict  and ;  second,  because  Standard  has  agreed  to  be  bound 
by  that  plan  in  locating  divisional  lines. 

VT  Standard’s  argument  that  because  bulkhead  lines  can 
be  changed  they  cannot  be  used  as  shore  lines  is  without 
merit  Standard,  like  Martin,  misconstrues  the  nature 
of  its  water  privileges.  Water  privileges  in  the  Anacostia 
River  are  subject  to  regulation  by  the  United  States.  The 
United  States  controls  the  exercise  of  water  privileges  in 
all  navigable  streams  of  the  United  States  and  acknowl¬ 
edges  no  limitations  on  this  power.  It  is  within  the  power 
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of  the  United  States  to  establish  a  new  shore  line  by  running 
a  bulkhead  line.  Based  on  this  new  shore  line  the  United 
States  has  the  power  to  regulate  the  exercise  of  water 
privileges  beyond  the  bulkhead  line  and,  through  the  Com¬ 
missioners,  has  the  power  to  run  divisional  lines  apportion¬ 
ing  water  privilege  areas.  Biver  courses  change,  shores 
change  and  these  changes  have  to  be  taken  into  considera¬ 
tion  in  determining  present  day  rights  of  access  to  the 
channel. 

TO.  Standard’s  attack  on  Finding  8  of  the  District  Court 
is  untenable.  Finding  8  of  the  District  Court  locates 
water  privileges  in  the  Ahacostia  Biver  in  accordance  with 
the  Hazen  Plan.  This  action  of  the  District  Court  was 
proper  because  the  shore  line  of  the  Anacostia  Biver  has 
changed  and  the  actual  present  and  legal  shore  line  is  the 
bulkhead  line.  The  District  Court  properly  used  the  bulk¬ 
head  and  pier  lines  as  the  basis  for  apportioning  water 
privilege  areas.  As  the  channel  here  parallels  the  bulk¬ 
head  and  pier  lines,  a  right  angle  line  apportioning  water 
privileges  between  the  bulkhead  and  pier  lines  is  the 
most  direct  approach  to  the  channel- and  the  most  equitable 
manner  of  apportioning  water  privileges.  Standard’s 
theory  would  result  in  nothing  but  confusion  and  should 
be  rejected. 

TOL  Gulf  agrees  that  appellant  Martin’s  grants  locate 
her  southeastern  boundary  as  “the  Eastern  Branch”  and 
that  her  fee  title  terminates  at  the  high  water  mark 
of  1794,  as  held  in  United  States  v.  Martin. 

IX.  Gulf  agrees  that  Martin  has  failed  to  establish  that 
any  of  her  privileges  have  been  violated  by  the  defendants 
and  that  she  is  not  entitled  to  injunctive  relief. 


ARGUMENT 

I 

Standard  has  agreed  with  Gulf  and  the  District  that  divi¬ 
sional  lines  of  water  privileges  are  to  be  ran  in  accordance 
with  the  Hazen  plan  and  is  estopped  from  contending  other¬ 
wise. 

As  we  have  shown  in  onr  counter-statement  of  the  case, 
Standard,  Gulf  and  the  District  have  agreed  that  the  water 
privileges  of  Standard  and  Gulf  and  those  at  the  foot  of 
“S”  Street  in  the  Anacostia  River  are  to  be  exercised  with¬ 
in  lines  running  at  right  angles  from  the  termini  on  the 
bulkhead  line  of  extended  lot  and  street  lines  to  the  pier 
line.  Standard,  Gulf  and  the  District  have  relied  upon  this 
agreement  locating  riparian  lines.  In  reliance  thereon 
Standard  and  the  District  have  expended  vast  sums  and 
have  exchanged  valuable  property  rights.  Gulf  has  mate¬ 
rially  changed  its  position  for  the  accommodation  of  Stand¬ 
ard  and  the  District  and  has  granted  docking  facilities  to 
Standard  based  on  the  agreement  of  the  parties  locating 
divisional  lines  of  water  privileges.  In  these  circumstances, 
Standard  is  estopped  to  assert  that  divisional  lines  of  water 
privileges  are  otherwise  located.  Mayor  and  City  Conned 
of  Baltimore  v.  Crown  Cork  and  Seal  Co.,  122  F.  2d  385; 
CakiU  v.  Mayor  and  City  C owned  of  Baltimore,  173  MdL  450, 
196  A.  305;  City  of  Los  Angeles  v.  Borax  Consolidated,  102 
F.  2d  52,  cert.  den.  307  U.  S.  644;  1  A.L.R.,  2d,  pp.  353-60. 

In  all  three  of  the  cited  cases  it  is  held  that  where  im¬ 
provements  are  made,  based  upon  lines  located  by  agree¬ 
ment  or  uses  agreed  upon,  that  the  parties  to  the  agree¬ 
ment,  even  if  they  be  municipalities,  are  estopped  to  change 
such  lines  or  uses  thereafter. 

We  submit  that  Standard,  having  agreed  upon  divisional 
lines,  is  estopped  to  assert  that  those  lines  are  to  be  located 


Appellant's  argument  that  Johnston  v.  Jones,  66  XT.  S. 
209,  requires  the  running  of  divisional  lines  between  water 
privileges  in  the  Anacostia  River  perpendicular  from  the 
channel  to  the  high  water  line  of  1794  is  unsound. 


Standard  asserts  (Br.  6-10)  that  Johnston  v.  Jones ,  66 
XJ.S.  209,  requires  that  divisional  lines  of  water  privileges 
are  to  be  equitably  apportioned  between  lines  drawn  normal 
to  the  thread  of  the  stream  to  the  high  water  mark  on  the 
shore  of  1794.  Standard  admits  there  has  been  no  division 
prior  to  1933  or  no  decision  within  the  District  of  Columbia 
locating  the  divisional  lines  involved  in  this  case  (Br.  6). 
Standard  argues  that  Johnston  v.  Jones  requires  divisional 
lines  of  water  privileges  be  run  normal  to  the  channel  to 
the  high  water  mark  of  1794  on  the  shore.  The  Johnston  case 
is  not  controlling.  In  that  case  the  title  to  alluvion  formed 
by  Lake  Michigan  was  in  dispute.  The  plaintiff  and  de¬ 
fendant  owned  adjoining  lots.  Plaintiff  claimed  part  of 
the  alluvion  and  brought  ejectment  The  side  lines  of  the 
lots  formed  oblique  angles  on  the  lake,  but  in  projecting 
these  lines  into  the  lake  their  courses  were  disregarded  by 
the  court  The  case  was  tried  twice  below.  In  the  first  case, 
plaintiff’s  judgment  was  reversed  because  a  wrong  date 
was  used  in  determining  his  lake  front  and  because  a  wrong 
basis  was  used  for  apportionment  The  court  based  appor¬ 
tionment  on  a  small  area  of  the  shore  rather  than  on  the 
length  of  the  alluvion.  In  the  second  case  the  jury  found 
the  plaintiff  at  the  time  he  acquired  his  land  had  no  lake 
front.  A  judgment  for  the  defendant  was  affirmed.  The 
language  quoted  by  Standard  from  the  second  decision  is 
obiter  dictum .  Moreover,  in  applying  the  Massachusetts 
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rule  to  lands  in  Illinois  this  ancient  decision  is  contrary  to 
Erie  R.  Co.  v.  Tompkins ,  304  U.S.  64.  The  correct  rule  to 
apply  in  Illinois,  had  such  an  application  been  necessary, 
is  the  Illinois  rule  and  not  the  Massachusetts  rule.  Humble 
Oil  &  Refining  Co.  y.  Sim  OH  Co.,  190  F.  2d  191, 198.  As  the 
Supreme  Court  held  in  Shively  v.  BouXby,  152  JJJS.  1,  water 
privileges  are  to  be  determined  in  accordance  with  the  law 
of  the  state  within  which  such  privileges  are  located. 

Moreover,  the  Johnston  case  discusses  the  partitioning 
of  newly  formed  shore  and  does  not  deal  with  access  to  the 
channel.  Where  a  new  shore  line  is  formed  in  a  platted 
city,  such  as  Washington,  with  controlling  streets  being  ex¬ 
tended  over  all  filled  and  accreted  lands,  it  seems  perfectly 
obvious  that  a  rule  which  has  grown  up  for  the  division  of 
unplatted  fill,  using  the  original  ancient  shore  line  and  the 
old  channel  of  the  stream,  is  clearly  inapplicable.  When 
the  new  shore  line  is  established  by  a  bulkhead  line  and 
filled  as  it  has  been  in  the  District,  it  is  ridiculous  to  apply 
the  divisional  theory  of  Standard  and  upset  the  City  plan. 
Moreover,  from  the  new  shore  line  here,  i.e.,  the  bulkhead 
line,  the  most  direct  approach  to  the  channel  is  at  right  an¬ 
gles  to  the  bulkhead  line  because  the  channel  parallels 
the  pier  lines.  The  basic  rule  underlying  all  rules  is  that 
where  a  shore  line  is  established  that  access  to  the  channel 
should  be  over  the  most  direct  route.  Mutual  Chemical  Co. 
of  America  v.  Mayor  and  City  Council  of  Baltimore,  33  F. 
Supp.  881, 888.  Moreover  this  contention  of  Standard  would 
require  the  overruling  of  United  States  v.  Martin ,  85  App. 
D.C.  382,  177  F.  2d  733  and  United  States  v.  Belt,  79  App. 
D.C.  87, 142  F.  2d  761,  which  hold  that  fill  between  the  an¬ 
cient  shore  and  the  bulkhead  lines  is  controlled  by  the  street 
lines  of  the  City  of  Washington  as  extended  to  the  bulk¬ 
head  lines  and  the  lot  lines  extended  to  the  bulkhead  lines 
where  the  lot  lines  parallel  the  street  lines.  The  Martin 


and  Belt  cases  properly  allocated  fill  and  no  sound  reason 
is  advanced  by  Standard  for  the  overruling  of  those  deci¬ 
sions. 

m 

Gulf  agrees  that  the  fee  title  to  the  bed  of  the  Anacostia 
River  is  in  the  United  States. 

Gulf,  as  it  has  asserted  in  its  brief  in  No.  10,969,  agrees 
that  the  United  States  is  the  owner  of  the  bed  of  the  Ana¬ 
costia  River.  Even  appellant  Martin  admits  that  she  has 
no  title  to  the  bed  of  the  stream  riverward  of  the  bulkhead 
line  (Tr.  459).  We  assert  that  United  States  v.  Martin, 
supra,  holds  that  the  United  States  owns  in  fee  all  land 
below  the  1794  high  water  mark  which  traverses  Martin’s 
lots  60  to  80  feet  easterly  from  Water  Street.  We  also 
agree  that  appellant  Martin  has  no  permit  to  use  any  area 
in  the  Anacostia  River  riverward  of  the  1794  high  water 
line.  We  also  agree  that  any  obstruction  placed  in  the 
river  by  appellant  Martin  without  a  permit  from  the  proper 
authorities  violates  Title  33,  U.S.C.A.  Sec.  403,  and  that 
she  can  not  complain  of  a  wharf  or  other  structures  placed 
in  the  river  in  accordance  with  valid  permits  from  the  Dis¬ 
trict  and  the  United  States  as  the  issuance  of  such  permits 
resolves  all  questions  of  interference. 

IV 

Gulf  agrees  tha£  the  Mwtw  «««  did  not  adjudicate  the 
location  of  water  privilege  lines  in  the  Anacostia  River. 

Gulf,  Standard  and  the  District  were  not  parties  to  the 
Martin  Case.  Hence,  in  view  of  the  provisions  of  the  Act 
under  which  that  action  was  instituted,  it  can  hardly  be  ar¬ 
gued  that  the  decision  therein  is  res  adjndicata  as  far  as 
Standard,  Gulf  and  the  District  are  concerned. 

Moreover  the  direction  of  divisional  lines  was  not  in¬ 
volved  in  the  Martin  case.  The  direction'  of  such  lines  is 
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not  involved  in  the  pleadings,  no  evidence  was  submitted 
with  reference  to  them,  they  were  not  considered  and  the 
various  opinions  do  not  discuss  them.  All  that  the  Martin 
case  holds  is  that  appellant  Martin  had  a  “qualified”  right 
to  wharf  out  in  the  Anacostia  River  and  no  more.  We 
commend  to  the  Court  the  District’s  able  discussion  of  the 
Martin  case. 

V 

Replying  to  Standard’s  Point  IV  Gulf  asserts  that  the 
United  States  has  conferred  full  power  of  government  on 
the  District  over  the  Anacostia  River  between  the  pier  lines 
and  the  District  has  approved  a  plan  for  developing  the 
Anacostia  River  waterfront,  known  as  the  Hasen  plan, 
which  locates  binding  divisional  lines. 

Standard  asserts  (Br.  13)  that  the  Act  of  1899  (Secs.  101, 
102,  Title  9,  D.C.  Code,  1940  Ed.)  authorizes  the  District 
to  control  wharfing,  and  seems  to  argue  that  this  right  does 
not  include  the  right  to  run  divisional  lines  locating  water 
privileges  in  this  area.  The  Act  of  1899  confers  full  power 
of  government  on  the  District  as  we  have  pointed  out  in 
our  brief  in  No.  10,969  (pp.  29  et  seq.).  This  empowers  the 
District  to  run  divisional  lines  controlling  water  privileges 
(Gulf’s  Brief,  pp.  29  et  seq.).  We  further  have  shown 
(Gulf’s  Brief,  pp.  29  et  seq.)  that  the  District  exercised 
its  authority  and  ran  divisional  lines  when  the  Commission¬ 
ers  approved  the  Hazen  Plan  while  sitting  as  a  board  in 
1933. 

This  plan  is  controlling  on  Standard  for  two  reasons. 
First,  it  was  within  the  authority  of  the  District  to  make 
the  plan.  And,  second,  Standard  has  agreed  to  that  plan. 
Moreover  if  the  District  has  not  acted  and  validly  fixed 
divisional  lines.  Standard  would  have  to  resort  to  the  Com¬ 
missioners  for  the  running  of  such  lines  before  it  could 
appeal  to  the  courts.  Myers  v.  Bethlehem  Shipbuilding 


Corp.,  303  U.S.  41,  50-51;  Lewis  v.  District  of  Columbia, 
- App.  D.C. - •,  190  F.  2d  25,  27. 

VI 

Standard’s  argument  that  because  bulkhead  lines  can  be 
changed  they  can  not  be  used  as  shore  lines  is  without 
merit 

Standard  argues  (Br.  13-14)  that  because  the  Secretary 
of  War  has  the  right  to  change  bulkhead  lines  that  a  shore 
line  based  on  a  bulkhead  line  can  not  be  used  in  the  deter¬ 
mination  of  water  privileges.  Standard  makes  the  same 
error  that  Martin  made  in  considering  water  privileges. 
It  considers  water  privileges  in  the  Anacostia  Biver  to  be 
property  rights  which  can  not  be  changed  by  the  United 
States.  We  have  demonstrated  (Gulf’s  Brief,  No.  10,969, 
pp.  18  et  seq.)  that  the  water  privileges  here  involved  are 
not  property  rights  and  depend  for  their  exercise  upon  the 
issuance  of  permits  by  the  District  and  by  the  War  Depart¬ 
ment.  Standard  cites  Philadelphia  Co .  v.  Stimson,  223 
U.S.  605,  32  Sup.  Ct  Bep.  340.  The  Stimson  case  involved 
a  bulkhead  line  established  by  the  Secretary  of  War  across 
lands  which  had  been  diminished  through  avulsion  but 
which  by  state  judicial  proceedings  had  been  determined 
to  belong  in  fee  to  a  private  land  owner.  The  Court  held 
that  a  harbor  line  is  not  in  itself  an  injury  to  property 
and  cannot  be  restrained,  citing  Yesler  v.  Washington  Har¬ 
bor  Line,  146  U.S.  646,  656;  Prosser  v.  Northern  P.R.  Co., 
152  U.S.  59,  64.  The  Court  further  held  that  in  running 
harbor  lines  and  deciding  which  areas  covered  by  water 
of  a  navigable  stream  may  not  be  filled  or  refilled,  that  the 
authority  of  Congress  is  not  limited  by  the  ancient  course 
of  the  stream  or  by  its  ancient  high  water  boundaries. 
The  Court  pointed  out  that  over  navigable  streams  the 
power  of  Congress  acknowledges  no  limitations  other  than 
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that  prescribed  in  the  Constitution,  and  the  exercise  of 
this  power  could  not  be  fettered  by  any  state  grant  of 
the  soil  under  the  water.  The  Court  further  held  that 
commerce  includes  navigation  and  that  the  power  to  regu¬ 
late  commerce  comprehends  full  control  to  the  extent  neces¬ 
sary  of  all  navigable  waters  of  the  United  States.  Ac¬ 
cordingly  the  Court  affirmed  the  action  of  the  District 
Court  in  dismissing  a  bill  which  sought  to  enjoin  the  Sec¬ 
retary  of  War  from  running  a  harbor  line  above  the  an¬ 
cient  high  water  mark,  saying  (32  Sup.  Ct.  Rep.  350) : 

“Nor  is  the  authority  of  Congress  limited  to  so  much 
of  the  water  of  the  river  as  flows  over  the  bed  of  forty 
years  ago.  The  alterations  produced  in  the  course  of 
years  by  the  action  of  the  water  do  not  restrict  the 
exercise  of  Federal  control  in  the  regulation  of  com¬ 
merce.  Its  bed  may  vary  and  its  banks  may  change, 
but  the  Federal  power  remains  paramount  over  the 
stream,  and  this  control  may  not  be  defeated  by  the 
action  of  the  state  in  restricting  the  public  right  of 
navigation  within  the  river’s  ancient  lines.  The  pub¬ 
lic  right  of  navigation  follows  the  stream  (Rolle’s 
Abr.  390 ;  Carlisle  v.  Graham,  L.R.  4  Exch.  361, 367, 368, 
L.J.  Exch.  N.S.  226,  21  L.T.N.S.  133,  18  Week.  Eep. 
318),  and  the  authority  of  Congress  goes  with  it” 

This  case  illustrates  clearly  that  shore  lines  can  change 
and  new  shore  lines  can  be  the  controlling  factors  when 
access  to  the  channel  is  involved.  While  it  may  be  true 
that  divisional  lines  depend  on  two  things:  the  amount 
of  shore  line  on  a  navigable  stream  and  the  amount  of 
available  pier  or  channel  line,  it  does  not  follow  that  an 
artificial  rule  based  on  a  non-existent  shore  line  of  the  year 
1794  is  the  proper  method  of  apportionment  to  use  when 
present  access  to  tfcte  navigable  portion  of  the  river  is  in¬ 
volved.  River  courses  change,  as  the  Court  held  in  the 
Philadelphia  Co .  case,  and  it  is  for  this  reason  that  bulk- 


15 


head  lines  and  pier  lines  are  changed  in  order  to  insure 
appropriate  access  to  the  channel  and  to  protect  the  navi¬ 
gability  of  the  stream.  Accordingly,  we  find  nothing  in 
the  Philadelphia  Co .  case  nor  in  the  Johnston ,  Aborn  and 
Emerson  cases  2  which  snpports  Standard’s  contention. 

vn 

Standard’s  attack  on  Finding  8  of  the  District  Court  is 
untenable. 

The  District  Court  in  Finding  8  found  that  the  water 
privileges  of  appellant  Martin’s  property  and  those  at  the 
end  of  S  Street  lie  respectively  within  lines  drawn  from 
points  where  the  northerly  and  southerly  lines  of  her  lots 
and  the  street  extended  due  east  intersect  the  bulkhead 
line  and  running  thence  at  right  angles  to  the  bulkhead 
lines  between  parallel  lines  into  the  river.  This  finding 
follows  and  is  in  accordance  with  the  Hazen  Plan.  Stand¬ 
ard  attacks  this  finding  (Br.  14-15)  because  it  uses  the 
present  shore,  Le.,  the  bulkhead  line,  as  the  base  line  of 
the  upland  owners  in  locating  their  water  privileges  in  the 
Anacostia  Biver.  Standard  argues  that  a  change  in  the 
bulkhead  line  could  change  the  course  of  divisional  lines 
and  therefore  argues  that  it  is  not  a  proper  base  for  regu¬ 
lating  water  privileges.  The  case  of  Philadelphia  Co .  v. 
S  tints  on,  supra ,  is  a  complete  answer  to  this  argument. 
That  case  points  out  that  shore  lines  change  and  it  is 
therefore  necessary  to  rearrange  harbors  in  order  to  as¬ 
sure  their  navigability.  When  the  shore  line  changes 
through  a  change  in  the  bulkhead  line,  equitable  principles 
of  apportionment  will  be  applied  and  all  former  owners  on 
the  ancient  shore  will  be  given  their  pro  rata  access  on  the 
new  shore  and  from  the  new  shore  their  water  privileges 

2 Johnston  ▼.  Jones ,  66  ,U.S.  209;  Abor*  v.  Smith ,  12  RJ.  370; 
Emerson  v.  Taylor ,  9  Greenleaf  (Maine)  42;  23  Am.  Dee.  531. 
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will  be  determined  by  lines  approaching  the  channel  in  the 
most  direct  route.  Thus,  as  the  channel  here  parallels 
the  bulkhead  and  pier  lines,  that  approach  will  be  the  lines 
running  at  right  angles  to  the  bulkhead  and  pier  lines,  as 
held  by  the  court  below  and  as  laid  out  on  the  Hazen  Plan. 
An  attempt  to  regulate  a  harbor  by  the  use  of  non-existent 
and  artificial  lines  which  exist  only  in  history  would  bring, 
instead  of  the  orderly  development  of  a  harbor,  nothing 
but  confusion. 

vm 

Gulf  agrees  that  appellant  Martin’s  grants  locate  her 
southeastern  boundary  as  “the  Eastern  Branch”  and  that 
her  fee  title  terminates  at  the  high  water  mark  of  1794,  as 
held  in  United  States  v.  Martin. 

Gulf  agrees  with  Standard’s  contention  (Br.  16)  that 
the  grants  on  which  Martin  relies  bound  her  lands  on  the 
southeast  by  “the  Eastern  Branch”  and  that  all  plats  pro¬ 
duced  in  evidence  in  this  case  show  the  Eastern  Branch  as 
her  boundary  line  (J.A.  366,  368,  370,  380).  Gulf  further 
agrees  that  the  Martin,  case  adopts  this  boundary,  which  is 
the  1794  high  water  mark,  as  the  limit  of  Martin’s  owner¬ 
ship  in  fee  (JJL  422). 

IX 

Gulf  agrees  that  Martin  has  failed  to  establish  that  any 
of  her  water  privileges  have  been  violated  by  the  defend¬ 
ants. 

Standard  asserts  (Br.  16-17)  that  Martin  has  established 
no  right  to  an  injunction  against  the  defendants  because 
she  has  been  unable  to  establish  that  any  of  her  water  privi¬ 
leges  in  the  Anacostia  River  have  been  damaged  by  them. 
We  agree  Martin  is  not  entitled  to  an  injunction,  but  do 
not  agree  that  the  reason  for  this  is  that  water  privileges 
in  this  area  are  controlled  by  what  Standard  calls  the  com- 
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mon  law  rule  of  the  Johnston  case.  Gulf  reasserts  that  the 
water  privileges  of  Martin  must  be  exercised  within  lines 
drawn  at  right  angles  from  the  bulkhead  line  to  the  pier 
line,  as  shown  on  the  Hazen  Plan,  and  as  determined  by 
the  court  below.  Standard  is  in  no  position  to  make  this 
argument  because  it  has  agreed  to  divisional  lines  in  ac¬ 
cordance  with  the  Hazen  Plan,  as  we  have  shown  supra. 
Moreover  the  Hazen  method  of  apportionment  is  the  only 
just  and  equitable  method  which  will  protect  the  water 
privileges  of  all  property  owners  on  the  Anacostia  River 
between  “W”  Street  and  the  Navy  Yard. 

Conclusion 

The  judgment  of  the  District  Court  dismissing  the  com¬ 
plaint  insofar  as  it  seeks  injunctive  relief  is  correct  and 
should  be  affirmed. 

Respectfully  submitted, 

Bubdette  M.  Abbill, 

Ring  Building, 

Wabben  E.  Magee, 

Shoreham  Building, 
Washington,  D.  C., 
Matthew  S.  Gibson, 

17  Battery  Place, 

New  York,  N.  Y., 

Attorneys  for  Appellee, 
Gulf  Oil  Coporation. 


(6920) 


REPLY  BRIEF  OF  LOTTIE  MAY  MARTIN,  APPEL¬ 
LANT  IN  NO.  10, 969,  AND  HER  BRIEF  AS 
APPELLEE  IN  NO.  10,970 


Sttiteit  States  (Eourt  of  Apppala 

For  the  District  of  Columbia  Circuit 


No.  10,969 

Lottie  May  Martin, 


v. 


Appellant, 


Standard  Oil  Company  of  New  Jersey, 
a  Corporation,  et  al. 

Appellees , 

No.  10,970 

Standard  Oil  Company  of  New  Jersey, 
a  Corporation, 

Appellant, 

v. 

Lottie  May  Martin,  et  al., 

Appellees. 


Appeals  from  the  United  States  District  Court 
for  the  District  of  Columbia 


United  Stales  Court  of  Appeals 

t\r  t  J 

District  ot  ‘  Circuit 

fi!.E2  OCT  15  1351 

1  CLERK 


Daniel  Partridge,  III 
American  Security  Bldg. 
Washington,  D.  C. 
Attorney  for 
•  Lottie  May  Martin, 
Appellant  in 

No.  10 £69  and  appellee  in 
No.  10 £70. 


Wilson  -  Eras  Printing  Co.  *  RE  0003  -  Washington  t.  D.  c. 


INDEX  AND  TABLE  OF  CASES 

.  :  >  PAGE 

Analysis  of  Appellees*  and  Appellants*  Arguments 

and  Summary  of  Mrs.  Martin’s  Reply. -  1 

Argument 

1.  The  Land  Commissioners  Did  Lay  the  Lines 

East  in  the  Carrollsburgh  Area. _  5 

2.  The  Land  Commissioners  Granted  Riparian 

Rights,  Not  Mere  Licenses _  7 

3.  The  Rules  for  Laying  Out  Boundry  Lines  in 

the  Cases  Cited  by  Appellees  Do  Not  Ap¬ 
ply  Here  _ 7 


4.  The  District  Commissioners  Have  no  Author¬ 

ity  to  Fix  or  Change  the  Riparian  Right- 
Boundary  Lines  and  Have  Not  Done  So _  9 

5.  There  is  no  Failure  to  Exhaust  Any  Admin¬ 
istrative  Remedy  Here _  10 

6.  The  Objection  for  Lack  of  Parties  is  Not 

Well  Taken  -  11 

7.  There  Was  no  Non-Compliance  in  the  Groen 

8.  The  Equities  in  This  Case  (Including  Some 

Additional  Cases  on  Estoppel) -  14 

Conclusion  _ 18 

Cases  Cited 

American  School  v.  McAnnulty. _  12 

Arthur  Stockstrom,  Executor  v.  Comm _  17 

Baltimore  v.  Crown  Cork  &  Seal  Co.,  referred  to _  10 

Beadles  v.  Smyser _ 16 

Branson  v.  Wirth _  16 

City  R.  Co.  v.  Citizens  Ry.  Co _  16 

City  R.  Co.  v.  Citizens  Street  R.  Co _ 17 

Denver  v.  Denver  Tramway  Corp _ 16 

Elrod  Co.  v.  O’Malley _  16 

Essex  v.  New  England  Teleg.  Co _ 16, 17 

Fletcher  v.  Peck... _ 16 


ii  INDEX  (Continued) 


PAGB 


Pried.  Krupp  Aktiengesellschaft  y.  Crozier _ _ _  12 

Goltra  v.  Weeks _ . _ _ _  13 

Griffin  v.  OkL  Natural  Gas  Corp _ _  16 

Jerome  v.  McCarter _ 12 

Land  v.  Dollar _ _ _  13 

Lane  v.  Watts _ _ : _ .  ... . .  13 

McCoy  v.  Paxton _ 8 

Morris  v.  "Dinted  States  referred  to - 2,6,7 

Mutual  Chemical  Co.  of  America  v.  Mayor  and  City 

Council  of  Baltimore  referred  to _ _ _  ID 

Nirdlinger  v.  Stevens  referred  to -  7 

Noble  v.  Union  B.  Cogging  B.  Co _ _ 13 

Payne  v.  Central  P.  B.  Co. _ 13 

Payne  v.  Hook. _ _  .... . . .  ... _  12 

Pennoyer  v.  McConnaughy - 12 

Philadelphia  Co.  v.  Dickinson - 11 

Philadelphia  Co.  v.  Stimson - - 11 

Potomac  Steamboat  Company  v.  Upper  Potomac 

Steamboat  Company  referred  to _ 2,6 

Quarles  v.  Appleton _ 16 

Be  Tyler  _ _ _ L _  12 

Sawyer  v.  Dollar- - 13 

Swain  v.  Seamens — - - - - 17 

Tindal  v.  Wesley - ! _  12 

United  States  v.  Belt  referred  to _ 2,7 

United  States  v.  Groen  referred  to _ 2,4*7,14,15 

United  States  v.  Lee. _ 11,13 

United  States  v.  Martin  referred  to _ -  7, 14 

Yates  v.  Milwaukee _ ; _  -  _  9 


;» -TZ'y. 


Staudab d  Oil  Company  of  New  Jebsey. 
a  Corporation,  bt  al. 


No.  10,970 

Standabd  Oil  Company  of  Nbw  Jebsey, 
a  Corporation, 


Appeals  from  the  United  States  District  Court 
for  the  District  of  Columbia 


2 

*■301  .  m  *.  ^ 

«.  .  . .  .  »  . » '  -  .  <  .  ,•  . 

river  and  (b)  because  of  general  statements  quoted  from 

the  Morris  and  Potomac  Steamboat  oases. 

1.  3frs.  Martial's  Reply:  (a)  Inasmuch  as  the  riparian 
rights  are  appurtenant  to  the  lots,  any  returns  bounding 
the  lots  by  the  river  are  not  inconsistent  with  the  evidence 
that  the  boundary  lines  of  the  riparian  rights  were  lines 
drawn  East  to  the  channel. 

(b)  The  Dermott  plans  and  other  evidence  show  that 
between  Square  708,  located  just  North  of  Georgia  Avenue 
andW  Street,  located  at  the  end  of  Buzzards  Point,  the 
rights  of  .wharfing,  or  water  rights,  or  riparian  rights 
(different  terms  for  the  same  thing  insofar  as  the  boundary 
lines  were,  concerned)  were  established  to  be  governed  by 
the  parallel  or  east  and  west  streets  to  the  channel. 

Both  the  Potomac  Steamboat  and  the  Morris  case  de¬ 
cided  that  along  the  Potomac  water  street  cut  off  the  ri¬ 
parian  rights  and  the  quotations  are  to  support  that  deci¬ 
sion.  It  has  been  conclusively  established  by  the  decisions 
of  Judge  Laws  and  the  Court  of  Appeals  in  the  Belt  case 
and  Judge  Letts  and  the  Court  of  Appeals  in  the  Qroen 
case  that  there  was  an  exception  to  this  in  the  Carrolls- 
burgh  area.  The  major  portion  0f  appellees’  quotations 
do  not  apply  to  CarroUsburgh  and  that  portion  which  does 
apply  establishes  the  fact  that  the  Dermott  plans  were 
final  so  far  as  they  went,  as  will  appear  when  the  quota¬ 
tions  are  put  back  in  their  context  and  read  with  the 
surrounding  parts  of  the  opinions. 

2.  Appellees'  Argument:  The  Land  Commissioners 
had  no  power  to  grant  riparian  rights,  but  only  revocable 
licenses. 

*  2.  Mrs.  Martin's  Reply:  This  argument  was  diligently 
and  vigorously  pressed  by  the  United  States  in  the  Qroen 
case  for  some  thirty-five  years.  It  was  overruled  in  that 
case  and  in  the  Beit  case  and  is  res  judicata  here.  Besides 

•i  ■ 


this  argument  is  contrary-  to  the  stipulation  to  the  effect 
that  Mrs.Martin&  predecessors  in  title  receivednparian 
rights  from  the  Land  Commissioners  (J.Jl.  53) . 

& Appellees?  Argx;  rrrni^ ^The  rules  for  laying  out 
riparian  rights  boundary  mrefc  are  (a)  by  lines  vertical 
to  the  shore  lines  (Gulf  and  the  District)  or  (b)  by  measur¬ 
ing  the  ancient  water  frontage  and  connecting  that  to  the 
line  of  the  thread  of.  the  channel  by  the  shortest  line  pos¬ 
sible.  .  . 

,  *  ;<*  •  /  •  '  ?  -  ;..W  .....  •:*%  .* 

3.  Mrs.  Martin’s  Reply:  These  rules  are  only  applied 
when  the  owners  of  riparian  rights  have  not  apportioned 
them  among  themselves  as  they  did  in  the  instant  case 
through  the  deeds  in  trust  and  the  Land  Commissioners. 

4.  Appellees’  Argument:  The  District  of  Columbia 
Commissioners  had  authority  to  fix  the  riparian  right 
boundary  lines  and  did  so  through  the  Hazen  plan. 

4.  Mrs.  Martin’s  Reply:  Mrs.  Martin’s  rights  were 
fixed  by  the  Land  Commissioners  when  they  allotted  her 
lots  to  her  predecessors  in  title  and  could  not  thereafter 
be  altered  constitutionally  except  to  improve  public  navi¬ 
gation  or  under  the  power  of  eminent  domain.  Besides 
the  statutes  gave  the  District  Commissioners  power  to 
make  rules  and  regulations  and  not  to  otherwise  take 
private  riparian  rights  from  a  lone  property  owner.  Be¬ 
sides  the  Commissioners  never  adopted  the  Hazen  plan. 

5.  Appellees’  Argument:  .  Mrs.  Martin  has  not  ex¬ 
hausted  her  administrative  remedy. 

5.  Mrs.  Martin’s  Reply:  This  presupposes  that  the 
District  Commissioners  have  authority  to  alter  private 
riparian  right  lines  and  they  do  not.  Besides  she  is  not 
asking  that  such  lines  be  fixed  but  that  her  established 
rights  be  enforced  by  the  traditional  method  for  enforcing 
such  rights.  There  is  no  administrative  remedy  set  up 
for  her  to  take. 
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6.  Appellees’  Argument:  Mrs.  Martin  has  not  joined 
the  United  States  nor  the  District  of  Columbia  as  a  party 
defendant  and  they  are  necessary  parties. 

6.  Mrs.  Martin’s  Reply:  She  is  only  asking  for  re¬ 
lief  against  Gulf  and  Standard  and  only  the  boundary 
lines  of  the  riparian  rights  appurtenant  to  her  lots  7  and 
8  and  to  S  Street  are  involved  in  her  suit.  Gulf  cannot 
defeat  her  right  to  relief  by  cross-claiming  against  the 
District  and  to  fix  additional  boundary  lines  and  then  ob¬ 
jecting  for  lack  of  parties.  Defendants  have  waived  any 
objection  for  lack  of  necessary  or  proper  parties  under  the 
rules  and  the  only  contention  open  to  them  is  that  the 
United  States  is  an  indispensable  party.  This  objection 
is  not  well  taken,  as  the  District  Court  held. 

7.  Appellees’  Argument:  The  Groen  case  is  not  res 
judicata  because  of  non-compliance  with  the  District  of 
Columbia  statute. 

7.  Mrs.  Martin’s  Reply:  The  Groen  case  was  prose¬ 
cuted  pursuant  to  a  special  act  which  specifically  said  that 
the  decree  should  be  binding  on  all  the  world  as  to  the 
property  litigated.  Besides  the  United  States  was  a 
party  and  Gulf  and  Standard  are  claiming  through  the 
District  who  claims  through  the  United  States. 

i 

8.  Appellees’  Argument:  The  equities  are  with  them 
and  against  Mrs.  Martin. 

8.  Mrs.  Martin’s  Reply:  This  is  just  the  other  way 
around.  A  study  of  the  maps  of  the  Carrollsburgh  area 
shows  that  riparian  right  boundary  lines  parallel  to  the 
Bast  and  West  Streets  in  that  particular  area  is  the  most 
stable  and  equitable  plan  for  that  particular  area.  Mrs. 
Martin’s  wharf  has  been  there  since  1886  substantially  in 
its  present  outlines.  The  presumption  is  that  it  was  built 
with  permission.  She  reconstructed  her  wharf  twice  pur¬ 
suant  to  District  of  Columbia  permits  at  considerable  ex¬ 
pense.  At  the  request  of  one  of  the  Commissioners  of  the 
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District  she  built  part  of  her  wharf  in  the  lines  of  S  Street 
in  such  a  manner  that  it  improved  S  Street.  She  made 
other  improvements  to  S  Street  at  her  own  expense.  Some 
one  hundred  and  forty  years  after  the  lines  were  platted 
by  Dermott  due  East  to  the  channel  the  District  Surveyor, 
without  giving  Mrs.  Martin  any  chance  to  object,  drew  the 
Hazen  map,  showing  Mrs.  Martin’s  riparian  right  lines  as 
bending  at  the  bulkhead.  Some  fifteen  years  later  the 
District,  without  notifying  or  consulting  Mis.  Martin,  gave 
Gulf  and  Standard  permission  to  build  their  wharf  and 
piles.  As  soon  as  she  knew  about  this,  Mrs.  Martin'  pro¬ 
tested  orally  and  in  writing,  and  a  year  later  filed  her 
suit.  Yet  she  is  charged  with  being  in  Court  with  unclean 
hands,  a  charge  involving  moral  reprehensibility.  It  is 
courageous  indeed  to  make  a  charge  so  contrary  to  truth 
and  justice. 

ARGUMENT 

1.  The  Land  Commissioners  Did  Lay  the  Lines  East  in 
the  Carrollsburgh  Area. 

The  returns  of  the  lots  as  being  bounded  by  the  river 
are  in  no-wise  inconsistent  with  the  over-whelming  evidence 
that  the  riparian  right  lines  ran  east  into  the  river  in 
Square  E  of  664  and  vicinity.  The  riparian  rights  were 
appurtenant  to  the  lots  themselves.  That  the  Land  Com¬ 
missioners  and  their  surveyors  did  not  consider  the  re¬ 
turns  inconsistent  is  shown  by  the  plots  of  the  square  with 
the  lines  running  east  out  into  the  river  on  the  same  divi¬ 
sion  sheets  as  the  returns.  This  was  also  shown  by  Der¬ 
mott ’s  signature  on  the  division  sheets  (J.A.  366  and  370) 
and  on  the  portfolio  with  map  in  the  Re-Division  of  Squares 
(J.A.  371  and  372)  and  on  his  letter  stating  that  among 
the  changes  made  in  the  EUicott  plan  was  the  running  of 
a  water  street  on  the  southeast  of  Carrollsburgh  on  the 
bank  and  establishing  the  rights  of  wharfing  to  be  gov¬ 
erned  by  the  parallel  or  east  and  west  streets  to  the 
channel  (JAu  375). 
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If  the  Dennott  map  be  examined  (see  for  convenience 
the  reproduction  in  43  L.  ed.  after  p.  954)  it  will  be  seen 
that  every  change  from  the  Ellicott  plan  mentioned  in 
Dennott ’s  report  to  the  Commissioners  (J.A.  374  to  376) 
appears  on  that  plan.  In  the  southeast  of  Carrollsburgh 
from  Q  Street  miming  down  the  Anacostia  to  W  Street, 
the  street  lines  of  the  east  and  west  streets  are  extended 
east  past  the  water  line  into  the  river  and  the  water  side 
of  the  squares  are  left  open.  This  same  thing  appears  on 
the  original  Dermott  maps  produced  from  the  surveyor’s 
office  which  cannot  be  reproduced  in  the  printed  record 
because  of  their  age.  And  in  at  least  one  of  these  maps 
the  lot  lines  in  said  squares  are  drawn  in  the  same  man¬ 
ner.  On  the  other  hand,  on  the  Potomac  side  the  lines  of 
the  squares  are  closed  on  the  water  side.  Considering  the 
acute  consciousness  to  riparian  rights  and  the  many  times 
it  appears  this  could  not  possibly  be  accidental. 

The  quotations  from  the  Morris  and  Potomac  Steamboat 
Cases  on  pages  19  to  23  of  Gulf’s  brief  and  pages  17 
to  20  of  District’s  brief  do  not  apply  to  this  southeast 
portion  of  Carrollsburgh.  Those  quotations  should  be 
considered  in  the  light  of  the  balance  of  the  majority  and 
dissenting  opinion  in  the  Morris  case,  the  entire  opinion 
in  the  Potomac  Steamboat  case  and  the  opinion  in  the 
Bett  case.  The  Morris  case  with  a  vigorous  and  logical 
dissent  and  the  Potomac  Steamboat  case  with  a  dissent,  de¬ 
cided  that  as  to  property  on  the  Potomac  side  of  the  river 
there  were  no  water  rights.  In  the  Potomac  Steamboat 
case  at  the  end  of  the  majoriv  opinion  the  Court  said: 

“To  notice  further  the  many  items  of  evidence 
which  are  contained  in  the  record  and  have  been  re¬ 
ferred  to  by  counsel,  in  learned  and  laborious  argu¬ 
ments,  would  prolong  this  opinion  to  an  unnecessary 
'  and  inexcusable  length.  Enough  has  been  said  to  show 
that  the  rights  of  the  parties  respectively  stand  upon 
the  legal  effect  of  the  original  documents  of  title.”  . 
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Any  conflicting  evidence  with  Dermott ’s  plans  must  give 
way  to  them,  as  the  Supreme  Court  in  theM orris  case 
and  this  Court  in  the  Belt  and  Martin  cases,  and' the 
District  Court  in  the  Oroen  case,  72  Fed.'  Supp;  713,  722, 
clearly  held.  *  •  ‘  -  "• 

.*  *  •  .  .  .  .  ^  *  ftd  i  *  » 

;  Some  of  these  quotations  are  of  regulations  giving  the 
Land  Commissioners  and  the  ancient  corporation  of.  Wash¬ 
ington  power  to  regulate  the  mode  of  building  wharves. 
The  type  of  regulation  to  which  a  riparian  right  is  sub¬ 
ject  is  stated  in  the  Belt  case  at  78  U.S.  App.  D.C.,  p.  93 
to  be  “such  general  rules  and  regulations  as  the  State  may 
think  proper  for  the  protection  of  the  public.”  (emphasis 
supplied) 

2.  The  Land  Commissioners  Granted  Riparian  Bights, 
Not  Mere  Licenses. 

The  District  of  Columbia  argues  otherwise  in  their  brief, 
p.  21.  However,  this  contention  was  conclusively  laid  to 
rest  in  the  Belt  case  at  79  U.S.  App.  D.C.,  pages  90  f  of  f 
No.  5,  92  and  93.  This  contention  is  also  against  the  Dis¬ 
trict  Court’s  ruling  in  the  instant  case  and  against  the 
stipulation  of  the  parties  (J.A.  53,  stip  No.  3  and  5). 

3.  The  Buies  for  Laying  Out  Boundary  Lines  in  the 
Cases  Cited  by  Appellees  Do  Not  Apply  Here. 

The  numerous  cases  cited  by  appellees  as  to  the  various 
rules  for  dividing  accreted  land  and  laying  out  boundary 
lines  of  riparian  rights  only  apply  if  the  predecessors  in 
title  have  not  apportioned  the  riparian  rights  among  them¬ 
selves.  This  is  indicated  in  the  authorities  cited  in  Mrs. 
Martin’s  brief  as  appellant,  p.  26-29.  The  Nirdlinger  case, 
on  pages  27,  28  and  29,  is  controlling  to  the  effect  that 
where  the  parties  have  laid  off  the  riparian  rights  ac¬ 
cording  to  a  street  plan  their  action  is  binding.  Besides 
being  controlling  Federal  authority,  this  case  is  well  rea- 
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soned  and  the  numerous  authorities  cited  on  p*.  28  bear: 
out  the  opinion.  Additional  authorities  to  the  same  effect 
follow: 

“A  Division  made  by  the  parties  themselves  will 
prevail  over  that  which  would  be  effected  by  follow¬ 
ing  the  rales  of  law,  especially  where  acquiesced  in  for 
a  long  time  and  an  agreement,  followed  by  actual 
occupation  thereunder  may  be  presumed  from  a  long 
continued  series  of  acts.”: 

45  C.J.  Navigable  Waters,  p.  563,  Sec.  254. 

To  the  same  effect: 

65  C.J.S.  Sec.  84,  p.  182  and  Sec.  Ill; 

McCoy  v.  Paxton,  156  Iowa  194, 135  N.W.  1091. 

Because  of  the  differences  in  facts  in  the  cases  regard¬ 
ing  the  division  of  accreted  land  and  riparian  rights  many 
of  the  multitudinous  cases  on  the  subject  are  of  little 
value  here: 

See  56  Am.  Jur.  Waters  904,  Sec.  494. 

Under  some  circumstances  a  division  of  accreted  land 
according  to  the  projection  of  the  shore  lines,  may  be 
equitable  and  proper: 

56  Am.  Jur.  Waters  906,  Sec.  494. 

Such  circumstances  exist  here.  The  only  privately  owned 
water  front  land  in  the  City  of  Washington  consists  of 
a  few  squares  in  the  Carrollsburgh  area.  All  of  these 
squares  are  in  that  southeastern  section  in  which  the  side 
lines  of  the  lots  are  parallel  and  run  east  and  west  When 
the  Commissioners  established  the  riparian  rights  in  the 
southeast  of  Carrollsburgh  as  governed  by  the  parallel  or 
east  and  west  streets  they  established  a  plan  more  stable 
than  any  plan  controlled  by  the  line  of  the  thread  of  the 
stream,  or  the  line  of  the  shore,  or  the  bulkhead  line,  all 
of  which  are  subject  to  change  and  all  of  which  have 
changed  over  the  years. 
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4.  Tlie  District  Commissioners  Have  no  Authority  to  Fix 
or  Change  the  Riparian  Right  Boundary  Lines  and 
Have  Not  Done  So. 

See  Mrs.  Martin’s  brief  as  appellant,  pages  31  and  32. 

*  * 

The  type  of  regulations  the  Commissioners  can  make 
are  the  same  type  as  the  building  regulations — regulations 
for  the  protection  of  the  public,  such  as  the  prohibition 
of  a  wharf  which  is  dangerous  because  of  its  construction. 
They  can  no  more  take  riparian  property  by  a  regulation 
changing  the  boundary  lines  than  they  can  change  the 
lot  lines  in  a  sub-division  made  by  the  property  owners  on 
fast  land.  What  appellees  are  contending  here  is  anala- 
gous  to  saying  that  the  power  to  make  building,  zoning  or 
police  regulations  enables  the  District  Commissioners  to 
block  off  a  man’s 'driveway  or  to  change  the  angle  at  which 
his  lot  lines  run  from  his  house  to  the  street.  They  could 
do  this  by  condemnation  proceedings  to  take  these  rights 
for  a  public  purpose  for  compensation,  but  not  otherwise. 

Despite  the  repeated  and  reiterated  statements  of  Gulf 
to  the  contrary,  the  Commissioners  never  adopted  the 
Hazen  plan.  If  they  had,  the  minutes  of  the  meeting  at 
which  this  was  done  would  have  been  introduced  in  evi¬ 
dence  by  the  District.  What  Gulf  is  trying  to  distort  into 
evidence  of  such  an  adoption  is  the  rubber  stamp  approval 
of  a  motion  by  the  Engineer  Commissioner  that  some 
letter,  the  identity  and  content  of  which  is  obscure,  be  sent 
to  the  Architect  of  the  Capitol. 

In  the  celebrated  case  of  Yates  v.  Milwaukee,  10  Wall 
497, 17  L.  ed.  984,  the  Supreme  Court  held  that  Tates,  the 
owner  of  a  wharf  built  pursuant  to  the  right  of  access, 
to  the  navigable  portion  of  the  Milwaukee  River  was  en¬ 
titled  to  an  injunction  against  the  city  of  Milwaukee  en¬ 
joining  it  from  interfering  with  the  wharf  and  held  that 
an  Act  of  the  Wisconsin  Legislature  conferring  upon  the 
City  the  authority  to  establish  dock  and  wharf  lines  and 


restrain  and  prevent  encroachments  and  obstructions  did 
not  authorize  it  to  declare  Yates  wharf  an  obstruction  to 
navigation  or  procure  its  removal. 

5.  There  is  no  Failure  to  Exhaust  Any  Administrative 
Remedy  Here. 

Mrs.  Martin  in  the  instant  case  is  asking  only  for 
relief  from  the  violation  of  her  property  rights  by  Gulf 
and  Standard.  It  is  Gulf  who  has  asked  for  an  adjudica¬ 
tion  of  other  property  right  lines  along  the  Anacostia  and 
brought  the  District  in  as  a  third-party  defendant 

The  Mutual  Chemical  Co.  case  (in  the  Circuit  Court  of 
Appeals  sub  nom.  Baltimore  v.  Crown  Cork  <$>  Seal  Co., 
Gulf  brief  p  29),  was  an  action  to  establish  riparian  right 
division  lines  along  the  Patapsco  to  which  all  property 
owners  affected  were  joined.  The  Chemical  Company  in 
that  case  was  in  an  analogous  situation  to  that  of  Mrs. 
Martin  here.  As  to  the  Chemical  Company  the  Circuit 
Court  of  Appeals  did  not  hold  that  it  had  to  apply  to  the 
City  to  fix  divisional  lines,  but  on  the  other  hand  held  that 
because  of  the  principals  of  estoppel  the  city  could  not  say 
that  it  had  not  fixed  the  boundary  lines  between  its  prop¬ 
erty  and  that  of  the  Chemical  Company  in  the  waters  of 
the  river,  122  F.  (2d)  390;  and  further  the  Court  was  of 
the  opinion  that  the  city  was  estopped  to  repudiate  the 
line  it  had  fixed  with  relation  to  the  Chemical  Co.  property 
even  if  it  did  not  possess  the  power  to  establish  division 
limes,  122  F.  (2d)  391. 

Furthermore  all  the  Maryland  cases  cited  by  Gulf,  in¬ 
volved  rights  on  the  Baltimore  and  Annapolis  water  fronts. 
The  riparian  rights  in  these  two  towns  were  established  by 
the  charters  of  the  Maryland  Assembly  long  before  the 
Revolution  and  differed  from  riparian  rights  in  other 
parts  of  Maryland  and  in  the  District  of  Columbia.  The 
waterfront  lot  owners  there  got  only  such  rights  as  the 
various  statutes  allowed  and  were  subject  to  the  limita- 


tions  laid  down  by  these  statutes.  One  of  these  limita¬ 
tions  was  the  right  of  the  authorities  to  establish  division 
lines.  In  the  District  of  Columbia,  on  the  other  hand,  the 
title  to  all  the  land  and  the  riparian  rights  appurtenant 
thereto  became  vested  in  the  Land  Commissioners  through 
the  deeds  in  trust,  and  they  could  and  did  divide  them  up 
among  the  lot  owners  of  Carrollsburgh  when  they  re¬ 
allotted  the  lots. 

The  District  Court  overruled  Gulf’s  contention  regard¬ 
ing  the  necessity  of  applying  for  division  lines  and  Gulf  is 
now  attacking  that  ruling. 

6.  The  Objection  for  Lack  of  Parties  is  Not  Well  Taken. 

.  Under  FJl.C.P.  12(h)  defendants  have'  waived  all  ob¬ 
jections  as  to  parties  by  failing  to  present  the  same  by 
motion  or  answer,  except  failure  to  join  an  indispensable 
party. 

The  United  States  Is  Not  an  Indispensable  Party . 

Philadelphia  Co.  v.  Dickinson ,  33  App.  D.  C.  338, 
affirmed  sub  nomine  Philadelphia  Co.  v.  S  tints  on,  223 
U.  S.  605,  56  L.  ed.  570,  32  Sup.  Ct  Rep.  340,  origi¬ 
nated  in  a  complaint  for  an  injunction  to  declare  a  har¬ 
bor  line  established  by  the  Secretary  of  War  null  and 
void  and  to  enjoin  the  Secretary  from  interfering  with 
the  use  of  reclaimed  land  beyond  said  harbor  line,  filed 
in  the  Supreme  Court  of  the  District  of  Columbia.  De¬ 
fendant  demurred  to  the  bill  on  the  grounds,  inter  alia, 
that  the  suit  was  virtually  one  against  the  United  States. 
The  District  Court  sustained  the  demurrer,  but  the  Court 
of  Appeals  reversed  saying  at  p.  346:- 

“The  United  States  are  not  necessary  parties  to 
an  action  to  recover  possession  of  property  so  (under 
an  unconstitutional  statute)  unlawfully  taken  and 
held,  or  to  restrain  trespasses  that  would  work 
irreparable  injury.  United  States  v.  Lee,  106  U.  S. 
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196,  220,  27  L.  ed.  171,  181,  1  Sup.  Ct.  Rep.  240; 
Pennoyer  v.  McConnaughy,  140  U.  S.  1,  10,  35  L. 
ed.  363,  365,  11  Sup.  Ct.  Rep.  699;  Re  Tyler,  149 
U.  S.  164,  190,  37  L.  ed.  689,  697,  13  Sup.  Ct  Rep. 
785;  Tindal  v.  Wesley,  167  XT.  S.  204,  212,  42  L.  ed. 
137,  139,  17  Sup.  Ct  Rep.  441;  Fried.  Krupp  Aktien- 
gesellschaft  v.  Crozier,  32  App.  D.  C.  1.”  (Words 
in  parentheses  added). 

In  affirming  the  above  decision  the  Supreme  Court 
said  at  p.  619  of  223  U.  S.  and  576  of  56  L.  ed. : — 

“The  exemption  of  the  United  States  from  suit 
does  not  protect  its  officers  from  personal  liability 
to  persons  whose  rights  of  property  they  have 
wrongfully  invaded”,  citing  cases,  “And  in  case  of 
an  injury  threatened  by  his  illegal  action,  the  officer 
cannot  claim  immunity  from  injunction  process”, 
cases,  “And  it  is  equally  applicable  to  a  Federal 
officer  acting  in  excess  of  his  authority  or  under 
an  authority  not  validly  conferred”,  cases. 

See  American  School  v.  Me  Annuity,  187  U.  S.  94,  47 
L.  ed.  90,  23  Sup.  Ct  Rep.  33,  a  suit  against  the  United 
States  postmaster  in  charge  of  the  United  States  post 
office  at  Navada,  Missouri,  to  restrain  him  from  carry¬ 
ing  out  the  provisions  of  a  so-called  “fraud  order” 
issued  by  the  Postmaster  General.  It  was  held  that, 
inasmuch  as  the  Postmaster  General  in  issuing  the  order 
exceeding  his  authority,  the  plaintiff  was  entitled  to 
relief.  The  Supreme  Court  said:- 

“The  act  of  all  its  [the  government’s]  officers 
may  be  justified  by  some  law;  and  in  case  an  official 
violates  the  law  to  the  injury  of  an  individual,  the 
courts  generally  have  jurisdiction  to  grant  relief.” 

No  one  need  or  should  be  made  a  party  against  whom 
no  relief  is  sought: 

Jerome  v.  McCarter,  94  U.  S.  734, 24  L.  ed.  136; 

Payne  v.  Hook,  7  Wall  425, 19  L.  ed.  260. 
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The  United  States  is  not  a  necessary  party  in  a"  suit 
to  recover  land  or  other  property  from  the  possession 
of  government  officials,  even  though  they  hold  such  prop¬ 
erty  in  their  capacity  as  such  officials:  " 

United  States  v.  Lee  (1882)  106  U.  S.  196,  214,  222. 
1 S.  Ct.  240, 270  L.  ed.  171. 

Nor  is  it  in  a  suit  to  restrain  the  Secretary  of  the 
Interior  from  revoking  a  title  which  had  passed  to  the 
complainant  by  grant  from  the  government: 

Lane  v. .  Watts  (1914),  234  U.  S.  525,  34  S.  Ct  965, 
58  L.  ed.  1440. 

See:  Goltra  v.  Weeks,  271  U.  S.  536,  539,  549,  70  L.  ed. 
1074,  1076-1081,  46  S.  Ct  613;  Payne  v.  Central  P.  R. 
Co.,  255  U.  S.  228,  65  L.  ed.  598,  41  S.  Ct.  314;  Noble  v: 
Union  R  Cogging  R.  Co.,  147  U.  S.  165,  37  ii  ed.  123, 
13  S.  Ct  271;  and  Land  v.  Dollar  and  Sawyer  v.  Dollar, 
Nos.  10955  and  10956  in  this  Court,  decision  of  May  18, 
1951,  79  W.  L.  R.  873. 

Mrs.  Martin  is  suing  to  enforce  her  riparian  rights 
appurtenant  to  lots  7  and  8.  She  owns  lot  6  on  the  south 
side  of  lot  7. 

The  District  Court  was  right  in  overruling  this  con¬ 
tention. 

1.  There  Was  no  Non-Compliance  in  the  Groen  Case. 

•  -Square  E  of  664  was  in  actual  adverse  possession  to 
the  United  States  when  the  Act  of  April  27,  1912  was 
passed  and  when  the  bill  was  filed.  The  procedure  set 
forth  for  such  cases  in  Sec.  2  of  said  Act  (after  the 
semicolon)  was  strictly  followed.  This  procedure  was 
self-contained  and  did  not  require  any  compliance  with 
Title  13,  Secs.  101,  103,  104,  108  and  109  of  the  D.  C. 
Code  as  is  contended  by  Standard  on  p.  12  of  its  brief. 
Besides,  Standard  and  Gulf  are  claiming  through  the 


District  and,  therefore,  through  the  United  States^  the 
party  plaintiff  in  the  Groen  Case. 

8.  The  Equities  in  This  Case  (Including  Some  Addi¬ 
tional  Cases  on  Estoppel). 

Mrs.  Martin’s  predecessors  in  title  received  this  land 
with  division  sheets  outlining  her  lots  and  rights  as  extend¬ 
ing  due  east  past  the  present  pierhead  fine  of  the  Ana- 
costia  River  in  1794.  Since  that  time  she  and  her 
predecessors  in  title  have  been  occupying  that  land, 
paying  taxes  and  improving  the  property.  Among  these 
improvements  was  the  concrete  wharf  and  improvements 
to  S  Street  made  in  reliance  on  the  act  of  the  Land  Com¬ 
missioners  and  their  survivors  in  plotting  these  fines  due 
east  She  has  been  subjected  to  thirty-seven  years  of  liti¬ 
gation  by  the  United  States  commencing  in  1913,  through 
the  Court  of  Appeals  (decision  rendered  October  31, 1949, 
85  U.  S.  App.  D.  C.  382)  into  the  Supreme  Court  and 
ending  May  15,  1950,  with  the  decision  of  the  Supreme 
Court  denying  certiorari,  339  U.  S.  957;  in  order  to 
maintain  her  title.  This  litigation  has  been  of  great 
benefit  to  Gulf  and  Standard  owning  similar  property  as 
it  established  their  rights  without  the  expenditure  by 
them  of  a  minute  of  time  or  a  penny  of  expense.  In¬ 
asmuch  as  Gulf  and  Standard  and  the  District  are  all 
claiming  through  the  United  States  by  saying  that  the' 
District  has  control  of  its  property  and  could  permit 
the  Gulf  wharf  there  is  some  moral  responsibility  for 
this  litigation.  Mrs.  Martin  has  done  no  harm  to  Gulf, 
Standard  or  the  District 

But  how  have  they  treated  her?  The  District,  after 
encouraging  her  to  build  part  of  her  wharf  in  S  Street 
and  giving  her  two  reconstruction  permits,  should  at 
least  have  notified  Mrs.  Martin  and  given  her  a  chance 
to  be  heard  before  attempting  to  establish  riparian  fines 
which  would  cut  her  wharf  in  half.  Gulf  and  Standard 


could  have  afforded  to  have  consulted  Mrs.  Martin  before 
building  the  wharf  and  piles  which  cut  off  her  .use  of 
S  Street  and  curtail  greatly  her  use  of  the  river. 
They  are  very  careful  to  contract  :with  each  otherabout 
the  overlap  of  vessels  using  each  others  ,  wharfy.;  but 
Mrs.  Martin  can  take,  her  rights  down  the  river.  ,  So 
they  arrange  for  and  start  building  this  wharf  when  Mrs. 
Martin  is  engaged  in  her  litigation  in  the  Groen  Case 
(The  District  Court’s  opinion  was  handed  down  May 
31,  1947,  72  FI  Supp.  713).  She  finds  out  about  this 
for  the  first  time  when  she  sees  piles  being  driven  in  the 
river  in  front  of  her  wharf  and  in  front  of  /S  Street 
and  immediately  protests  orally  and  in  writing.  Gulf 
and  Standard  both  ignore  her  protests  and  continue  to 
build  and  then  say  that  she  permitted  them'  to  do  this 
(Gulf’s  brief,  p.  8).  Then,  to  add  insult  to  injury,  they 
argue  that  Mrs.  Martin’s  hands  are  unclean  because  a 
part  of  her  wharf  is  in  S  Street  when  she  put  that 
part  there,' at  considerable  expense,  with  the  permission 
and  at  the  invitation  of  the  District,  and  when  that  part 
is  well  adapted  to  public  use. 

The  District,  and  Gulf  and  Standard  who  claim  through 
it,  are  estopped  to  claim  that  the  lines  bend  down  the 
river  or  that  Mrs.  Martin’s  wharf  is  wrongfully  main- 
tained.  Besides  the  authorities  on  this  point  in  Mrs. 
Martin’s  main  brief,  p.  34  and  35,  please  consider  the 
following  additional  authorities : 

The  general  statements  in  the  judicial  opinions  to 
the  effect  that  estoppel  does  not  apply  to  the  gov¬ 
ernment  of  the  United  States  and  its  agencies  is 
only  partly  true: 

1ALB '(2d)  340, anno. 

There  are  many  situations  and  instances  in  which 
the  sovereign  may  be  and  have  been  held  subject 
to  the  doctrine  of  estoppel,  as  exceptions  to  the 
general  rule  or  integral  parts  of  the  ride  itself: 

1ALB  (2d)  340,  anno. 
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The  defense  of  estoppel  may  be  availed  of  against 
the  United  States  in  transactions  involving  its  pro¬ 
prietary  functions,  provided  the  functions  of  the 
government  are  not  impaired  thereby: 

Fletcher  v.  Peck  (1810)  6  Craneh  (U.  S.)  87, 
3  L.  ed.  162 

Branson  v.  Wirth  (1873)  17  Wall  (U.  S.)  32, 
21L.ed.566 

Elrod  Co.  v.  O’Malley  (1944  D.  C.  Nebr.)  57  F. 
Supp.  915. 

Municipal  Corporations  are  subject  to  the  doctrine 
of  estoppel  where  acting  within  their  charter  powers 
and  in  a  proprietary  capacity: 

Denver  v.  Denver  Tramway  Cory.  (1927  CCA 
8th  Colo.)  23  F.  (2d)  287,  cer.  den.  278  TJ.  S. 
616,  73  L.  ed.  539,  495  Cit  20  (Grant  of 
easement  in  street  for  street  railway.), 

Griffin  v.  Old.  Natural  Gas  Cory.  (1030;  CCA 
10th  Kan.)  37  F.  (2d)  545, 

Anno:  1  A  L  R  (2d)  353  and  354; 

or  where  right  and  justice  require  that  the  doctrine 
be  applied  to  municipalities,  in  matters  not  wholly 
ultra  vires,  the  same  as  to  individuals: 

Anno  1 A  L  B  (2d)  354, 

City  R.  Co.  v.  Citizens  Ry.  Co.  (1897)  166  U.  S. 

•  557,  41 L.  ed.  1114;  17  S.  Ct  653, 

Beadles  v.  Smyser  (1908)  209  U.  S.  393,  52  L. 
ed.  849,  28  S.  Ct  522, 

Essex  v.  New  England  Tdeg.  Co.  (1915)  239 

•  •  U.  &  313;  60  L.  ed.  301, 36  S.  Ct  102, 

Quarles  v.  Appleton  (1924;  CCA  7th  Wis.)  299 

F.  508; 

as  where  the  party  invoking  the  doctrine  has  ex¬ 
pended  large  sums  of  money,  or  has  parted  with 
value  or  incurred  a  new  liability  in  reliance  upon 
the  acts  of  conduct  of  the  municipality  or  its  offices 
or  agents: 

r-'  Anno:  1  AL  B  (2d)  354  and 355, 
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CONCLUSION 

The  lines  ran  east  or  the  defendants  are  estopped  to 
interfere  with  Martin’s  wharf  and  should  move  their 
wharf  from  within  the  lines  of  S  Street 

Respectfully  submitted, 

Daniel  Pabtbidge,  m 
American  Security  Bldg. 
Washington,  D.  C. 

Attorney  for 
Lottie  May  Martin, 
Appellant  in 

No.  10J969  and  appellee  in 
No.  10 J70. 
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Standard  Oil  Company  of  New  Jersey,  a  Corporation, 

Appellcmt 

v. 

Lottie  May  Martin,  et  al.,  Appellees 


PETITION  FOR  REHEARING  IN  BANC 

Now  comes  Lottie  May  Martin,  appellant  in  No.  10969 
and  appellee  in  No.  10970  and  respectfully  petitions  for 
a  rehearing  in  banc  of  the  above  entitled  causes  for  the 
following  reasons: — 

L  The  Land  Commissioners  for  the  District  of  Co¬ 
lumbia  did  have  authority  to  bound  the  riparian  rights. 
The  District  Court  did  not  decide  otherwise,  the  decision 
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of  June  19,  1952  is  the  first  one  to  decide  otherwise,  and 
this  point  has  not  been  adequately  briefed  nor  argued. 

II.  The  issues  in  this  case  were  decided  favorably  to 
this  appellant  in  the  case  of  United  States  v.  Groen  and 
Martin,  72  Fed.  Supp.  713,  85  TJ.S.  App.  D.C.  382,  177 
F  (2d)  733,  cer  den.  339  U.  S.  957,  70  S.  Ct.  979,  94  L. 
ed.  1368  (Res  judicata  point  briefed  but  not  decided  di¬ 
rectly  in  the  decision  of  June  19, 1952). 

III.  The  decision  of  June  19,  1952  is  contrary  to  au¬ 
thority. 

IV.  This  appellant  has  acquired  rights  by  prescription 
and  estoppel  which  the  decision  of  June  19,  1952  would 
take  away  (briefed,  but  not  directly  passed  upon  in  said 
decision). 

I.  Authority  of  the  Land  Commissioners.  To  sum¬ 
marize  some  of  the  facts  set  forth  more  folly  in  the  briefs 
and  opinions  in  this  case  and  United  States  v.  Groen  and 
Martin,  ibid: — Mrs.  Martin  and  her  predecessors  in  title 
had  been  in  peaceful  possession  of  Lots  6,  7  and  8, 
Square  E  of  664,  for  over  one-hundred  years,  paying 
taxes  and  improving  the  lots  and  the  adjacent  S  Street 
with  fill  and  a  wharf,  until  1913  when  the  Government 
filed  United  States  v.  Groen,  Martin  and  others,  claim¬ 
ing  a  fee  simple  title  on  the  grounds  that  the  Land 
Commissioners  had  granted  no  title  by  their  allotment  of 
June  26th,  1794  because:  1.  the  plan  of  the  City  promul¬ 
gated  under  the  authority  of  President  Washington  con¬ 
templated  a  bounding  Water  Street  and  with  no  private 
ownerships  riverward  of  Water  Street  and  these  lots  lay 
riverward  of  Water  Street;  and  2.  the  allotment  of  the 
Land  Commissioners  was  invalid  as  they  had  no  author¬ 
ity  to  convey  land  below  the  highwatermark  of  the  Ana- 
costia  upon  which  the  lots  were  located.  In  1947,  the 
District  Court  held  that  these  lots  lay  on  the  Anacostia 
in  the  former  town  of  Carrollsburgh  where  there  was  a 
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departure  from  the  general  scheme  of  a  bounding  Water 
Street;  that  the  United  States  had  title  to  the  bed  of  the 
Anacostia;  that  the  Land  Commissioners  -were  without 
authority  to  make  any  conveyance  of  that  land  in  dero¬ 
gation  of  the  title  of  the  United  States;  that  they  did, 
however,  have  authority  to  convey  these  lots  with  ri¬ 
parian  rights  including  the  right  of  access  to  the  channel 
and  to  improve  that  access  by  filling  and  wharfing  sub¬ 
ject  to  the  public  rights  of  navigation  and  fishery  and 
had  actually  conveyed  the  lots  with  said  rights;  that  by 
establishing  harbor  lines  the  Government  had  given  per¬ 
mission  to  fill  to  the  bulkhead  line  and  wharf  to  the  pier¬ 
head  line;  and  that  Mrs.  Martin  had  ownership  of  the 
filled  land  and  wharf  which  could  not  be  taken  away  ex¬ 
cept  under  due  process  of  law  and  with  compensation. 
The  Government  appealed  and  Mrs.  Martin  cross-appealed 
arguing  that  land  under  the  Anacostia  could  be  conveyed 
subject  to  the  public  rights  of  navigation  and  fishery.  In 
1949  this  Court  held  that  the  filled  land  and  wharf  could 
be  taken  at  any  time  by  the  Government  without  com¬ 
pensation  in  the  interests  of  navigation,  providing  the 
taking  was  not  arbitrary,  but  affirmed  the  District  Court 
in  all  other  respects.  The  opinion  did  not  expressly  pass 
upon  Mrs.  Martin’s  argument  that  the  Land  Commis¬ 
sioners  could  and  did  convey  the  lots  to  the  channel  of 
the  Anacostia  subject  to  the  public  rights  of  navigation 
and  fishery.  The  instant  case  was  to  enjoin  the  mainte¬ 
nance  of  a  wharf  by  Gulf  and  Standard  Oil  Company 
which  impairs  Mrs.  Martin’s  wharf  and  her  use  of  the 
riparian  rights  appurtenant  to  S  Street  The  District 
Court  decided  that  her  riparian  boundary  lines  ran  East 
with  the  lot  lines  to  the  bulkhead  line  and  then  changed 
to  run  vertical  to  the  bulkhead  line.  The  District  Court 
held  in  effect  that  the  boundary  lines  were  as  allotted  by 
the  Land  Commissioners  in  the  1790’s  to  the  bulkhead 
line  and  then  changed  in  accordance  with  the  Hazen  plan 
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drawn  in  1933.  This  appeal  was  taken  from  that  decision 
and  the  opinion  of  Jnne  19,  1952  is  without  the  benefit  of 
an  adequate  brief  on  the  point  Nor  can  it  be  adequately 
covered  in  a  petition  for  rehearing.  However,  one  or  two 
observations  are  in  order. 

The  Land  Commissioners  of  the  District  of  Columbia, 
acting  for  President  Washington  derived  their  powers 
not  only  through  the  Acts  of  Session  of  Maryland  and 
Ratifying  Session  of  the  Congress,  but  from  the  agree¬ 
ments  and  deeds  in  trust  from  the  original  proprietors. 
The.  opinion  of  June  19,  1952  now  holds  that  the  Land 
Commissioners  had  the  power  to  convey  riparian  rights, 
but  not  to  bound  them  and  cites  Morris  v.  United  States, 
174  1J.S.  196,  282  in  support  of  this  holding.  Yet  the 
language  relied  upon  at  p.  282  is  devoted  solely  to  the 
question  of  what  equities  claimants  without  riparian 
rights  had  acquired  by  licenses  granted  by  the  Commis¬ 
sioners  to  build  wharves  in  the  Potomac,  see  p.  281,  and 
is  prefaced  by  the  express  caution  of  the  Supreme  Court 
(at  the  bottom  of  page  281  and  top  of  p.  282)  not  to  lose 
sight  of  the  fact  that  these  claimants  had  lost  their  ri¬ 
parian  rights  by  reason  of  the  failure  of  the  Land  Com¬ 
missioners  to  reinvest  them  by  allotment 

Page  after  page  of  the  Morris  case  and  the  Potomac 
Steamboat  case,  109  TJ.  S.  672,  3  S.  Ct  445,  27  L.  ed. 
1070,  are  devoted  to  the  reasons  why  the  Land  Commis¬ 
sioners  had  cut  off  the  riparian  rights  of  the  allottees  of 
lots  outside  of  Carrollsburgh  by  bounding  their  lots  on 
Water  Street  instead  of  the  River.  How  can  it  logically 
be  said  that  the  Land  Commissioners  had  power  to  grant 
these  rights  but  no  power  to  say  where  the  rights  were 
to  be  located?  They  received  all  of  the  riparian  rights 
appurtenant  to  the  Carrollsburgh  waterfront  through  the 
agreements  and  deeds  in  trust  with  the  Carrollsburgh  lot 
owners.  Those  same  agreements  and  deeds  in  trust  cre¬ 
ated  the  duty  to  reallot  them  in  accordance  with  the  plan 


of  the  City  and  the  rights  of 

How  empty  would  a  power  to  convey  any  lands  or  ngnts 
be,  without  the  power  to  say  where  they  would  be. 

The  dissenting  opinion  of  Justices  White  and  Peckam 
in  the  Morris  case  and  particularly  pages  313-317,  328, 
330,  336,  341,  is  worth  reading  in  connection  with  this 
question,  bearing  in  mind  that  the  majority  opinion  only 
contradicts  the  minority  in  so  far  as  the  holding  that  the 
Land  Commissioners  intended  to  lay  out  Water  Street  on 
the  Potomac  side  to  cut  off  private  riparian  rights;  and 
that  this  does  not  apply  to  the  Carrollsburgh  area. 
United  States  v.  Belt,  79  TT.S.  App.  D.C.  87,  142  P  (2d) 
761. 

The  opinion  of  June  19,  1952  also  says  that  the  Land 
Commissioners  did  not  fix  the  boundary  lines  of  the  ri¬ 
parian  rights,  but  the  undisputed  evidence  is  to  the  con¬ 
trary,  (JA.  70-138;  130-133  ;  369  ;  374-378  plffs.  Exhibits 
17,  18  and  19  not  reproduced  in  the  printed  record  be¬ 
cause  of  the  age  of  the  originals.  See  motion  of  appel¬ 
lants  requesting  that  this  Court  examine  the  original 
documents,  never  acted  upon  as  far  as  this  appellant 
knows). 

Said  opinion  also  says  that  the  conveyances  of  these 
lots  were  made  before  1797  when  President  Washington 
approved  the  Dermott  plat,  but  most  of  the  lots  in  Wash¬ 
ington  had  been  reconveyed  to  the  original  proprietors 
by  1797  in  the  same  manner  as  the  conveyance  of  the  lots 
in  this  case,  Le.,  by  allotment  by  lot  and  square  number 
only,  and  Dermott  was  reporting  and  the  President  ap¬ 
proving  what  had  already  been  done.  Further,  the  un¬ 
disputed  evidence  is  that  the  Land  Commissioners  set  out 
and  assigned  these  lots  with  the  water  property  thereof 
with  the  lots  in  Square  664  in  such  proportion  that  each 
lot  should  have  the  same  breadth  on  each  side  of  Water 
Street  to  the  channel  of  the  Eastern  branch  (Anacostie' 
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by  parallel  lines  dne  East  from  the  front  point  “as  ap¬ 
pears  from  the  original  plans  and  proceedings  in  the 
Commissioners’  Office  dated”  Jnne  26th,  1794,  ( J JL  369). 

II.  Res  judicata.  In  United  States  v.  Groen  and  Mar¬ 
tin,  ibid,  mentioned  above,  the  District  Court  in  its  de¬ 
cree  and  opinion  described  the  riparian  rights  area  of 
Square  E  of  664  as  being  bounded  by  extensions  of  the 
Sonth  lines  of  S  Street  to  the  line  of  maximum  depth  of 
the  Anacostia  and  the  Government’s  complaint  ran  the 
lines  dne  East.  The  soit  settled  the  rights  of  all  parties 
to  the  area  in  question  as  expressly  authorized  by  the 
Act  under  which  it  was  bought.  Mrs.  Martin  and  her 
predecessors  in  title  had  filled  and  wharf ed  within  the  lot 
lines  extended  due  East  from  the  fast  land  and  the  deci¬ 
sion  was  that  this  was  pursuant  to  her  riparian  rights 
and  she  owned  the  fill  and  the  wharf.  The  District  Court 
also  decided  that  the  Dermott  plan  showed  that  the  Land 
Commissioners  stopped  South  Capitol  Street  at  the  South 
line  of  S  Street  so  as  to  avoid  cutting  off  the  riparian 
rights  of  this  appellant.  This  Court  of  Appeals  affirmed 
all  this  except  for  the  Government’s  right  to  take  in  aid 
of  navigation  provided  the  taking  is  not  arbitrary.  Now 
this  opinion  of  June  19,  1952  deprives  Mrs.  Martin  of 
the  fruits  of  thirty-six  years  of  litigation  and  allows  the 
Gulf  and  Standard  Oil  Companies  to  impair  her  wharf 
all  without  a  word  as  to  her  argument  that  her  rights 
had  already  been  decided. 

What  good  are  riparian  rights  to  fill  and  wharf  if  you 
don’t  know  where  you  can  fill  or  wharf?  What  good  is  a 
wharf  if  other  parties  can  block  it? 

HE.  Inconsistency  with  the  authorities .  The  Potomac 
Steamboat  and  Morris  cases,  ibid,  held  that  lot  owners  on 
the  Potomac  side  received  no  riparian  rights  because  it 
was  the  purpose  of  the  Land  Commissioners  and  Presi¬ 
dent  Washington  in  laying  out  a  Water  Street  along  the 


meander  line  of  the  Potomac  to  reserve  the  riparian 
rights  in  the  River  to  the  public.  The  Belt  case,  Ibid, 
held  that  this  purpose  was  abandoned  in  the  Carrolls- 
burgh  area.  In  other  words  the  intent  of  the  Land  Com¬ 
missioners  and  President  Washington  is  what  determines 
the  existence  or  non-existence  of  riparian  rights  and  it 
must  follow  that  they  could  say  where  and  what  the 
boundaries  of  those  riparian  rights  were  as  otherwise  the 
right  would  be  an  empty  shell.  The  Belt  case,  ibid,  also 
overruled  the  revocable  license  contention. 

In  Tates  v.  Milwaukee ,  77  TJ.S.  (10  Wall)  497,  19  L. 
ed.  984  the  Supreme  Court  held  that  the  City  of  Mil¬ 
waukee  should  be  enjoined  from  demolishing  Yates’ 
wharf  in  the  navigable  Milwaukee  River  on  the  grounds 
that  it  interfered  with  dock  and  wharf  lines  established 
by  Milwaukee  with  authority  from  the  State.  The  plat 
reproduced  in  the  decision  shows  that  the  wharf  lay 
within  continuation  of  his  lot  lines.  The  Supreme  Court 
held  at  p.  504  that  Yates’  riparian  rights  included  the 
right  to  access  to  the  navigable  part  of  the  river  from 
the  front  of  his  lot  and  to  make  a  wharf  for  his  own 
use,  “subject  to  such  general  rules  and  regulations  as  the 
legislature  may  see  proper  to  impose  for  the  protection 
of  the  rights  of  the  public,  •  •  This  case  has  never 
been  overruled,  but  cited  and  followed  many  times.  It  is 
almost  as  effective  an  impairment  of  a  right  to  wharf  to 
declare  that  the  location  of  that  right  is  unknown  as*  to 
declare  that  it  does  not  exist  From  the  standpoint  of 
the  owner  of  a  wharf  there  is  no  difference  between 
demolishing  a  part  of  it  and  impairing  its  use  by  permit¬ 
ting  an  oil  company  to  build  a  dock  in  front  of  it  Gulf’s 
dock  being  a  private  one  devoted  to  private  use  it  im¬ 
pairs  and  does  not  protect  any  rights  of  the  public. 

In  United  States  v.  River  Rouge,  269  U.  S.  411,  46  S. 
Ct  144,  70  L.  ed.  339,  the  Supreme  Court  reversed  in- 
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stmctions  given  regarding  assessment  of  benefits  in  a  con¬ 
demnation  case,  reported  at  p.  416  and  417,  to  the  effect 
that  the  right  of  access  was  an  uncertain  one,  saying  at 
p.  419-421  that  the  right  to  wharf  was  a  substantial  right 
that  conld  be  enjoyed  nntil  taken  away.  The  opinion  of 
June  19,  1952  would  make  this  substantial  property  right 
a  most  uncertain  one. 

The  opinion  of  June  19,  1952  quotes  statement  from  the 
Potomac  Steamboat  case  at  ps.  676,  688  to  the  effect  that 
the  Land  Commissioners  stated  that  no  wharves  can  be 
erected  except  by  the  public  on  the  streets  at  right  angles 
with  the  water  as  implying  that  riparian  boundaries  ran 
at  right  angles  to  the  River.  How  could  such  a  statement 
be  evidence  of  the  direction  of  riparian  boundaries  if  the 
Land  Commissioners  had  no  power  to  fix  them.  The  opin¬ 
ion  also  quotes  general  statements  of  Nicholas  King  sur¬ 
veyor  made  in  1803  and  1806  and  reported  at  p.  691  of 
the  Potomac  Steamboat  opinion  and  258  of  the  Morris 
opinion  as  implying  that  approval  of  the  Dermott  plan 
was  not  meant  to  fix  riparian  boundaries.  However,  these 
statements  were  made  with  reference  to  the  Potomac 
where  the  Dermott  plat  shows  no  riparian  lines  and  not 
regarding  the  Carrollsburgh  area  where  riparian  lines 
are  shown.  The  right  angle  statements  could  hardly 
apply  to  Carrollsburgh  specifically  as  there  were  no 
streets  there  at  exact  right  angles  to  the  water.  These 
statements  could  hardly  contradict  the  specific  evidence 
showing  the  lines  in  the  water  and  to  the  channel  intro¬ 
duced  in  this  case.  (Plfs.  Exhibits  17,  18  and  19,  J.A. 
97-106;  130-133  ;  371-378).  Where  riparian  rights  were 
so  important  these  lines  mean  something.  If  they  meant 
as  the  District  Court  held  that  the  Land  Commissioners 
were  attempting  to  convey  a  fee  without  authority,  they 
nevertheless  effectively  bounded  the  riparian  rights,  a 
lesser  estate. 
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In  B.  <&  0.  RJt.  v.  Chase,  43  Md.  23,  there  were  two 
lots  fronting  on  navigable  water  at  right  angles  to  each 
other  and  the  Court  held  that  the  one  who  got  the  first 
patent  was  entitled  to  the  riparian  rights.  Once  those 
rights  are  granted  they  cannot  be  taken  away  except  for 
purposes  of  navigation. 

IV.  Mrs.  Martin’s  rights  by  prescription  and  estopped. 

Mrs.  Martin’s  predecessors  .in  title  built  their  first 
wharf  in  1842  (JJL  383,  384).  It  has  been  there  sub¬ 
stantially  in  accordance  with  its  outlines  since  1876  and 
was  rebuilt  with  proven  permits  from  the  District  of  Co¬ 
lumbia  in  1906  and  again  in  1931  (J.A.  168,  280,  284,  428, 
429).  That  portion  of  it  which  is  over  the  South  line  of 
S  Street  extended  was  built  at  Mrs.  Martin’s  predeces¬ 
sor’s  own  expense  at  the  request  of  one  of  the  Commis¬ 
sioners  of  the  District  of  Columbia  and  with  the  ap¬ 
proval  of  the  D.  C.  Building  Inspector  (JJL  169-173). 
Mrs.  Martin’s  predecessor  also  improved  S  Street  by 
filling  it  up  to  the  level  of  the  wharf  (JJL  174). 

Every  one  of  the  cases  of  Classen  v.  Chesapeake  Oer - 
arts  Co.,  81  ^Md.,  258,  31  A  808;  Mayor  etc  of  Balto.  v. 
Crown  Cork  and  Seal  Co.,  122  F  (2d)  385,  (see  ps.  390 
and  391)  and  Feudabe  v.  S curies,  190  Md.  244,  58  A  2d 
248,  cited  as  authority  for  the  power  of  the  D.  C.  Com  • 
missioners  to  establish  riparian  boundary  lines,  held  that 
there  can  be  no  change  in  any  lines  which  have  been  acted 
upon  by  the  property  owner  by  making  improvements 
in  accordance  with  those  lines.  These  and  the  other  cases 
cited  in  appellant’s  briefs  establish  her  right  to  maintain 
her  wharf  and  use  the  public  waters  in  front  of  S  Stref  t 
unimpaired  by  the  encroachments  of  Gulfs  wharf  erected 
many  years  after  the  erection  of  Mrs.  Martin’s  and  her 
improvements  of  S  Street,  and  now  maintained  for 
purely  private  corporate  purposes  as  an  obstruction  to 
navigation.  If  this  opinion  stands  Gulf  and  Standard 
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Oil  Companies  will  have  succeeded  in  taking  rights  of 
Mrs.  Martin’s  indirectly  and  arbitrarily  which  the  United 
States  were  unsuccessful  in  taking  directly  by  many 
years  of  litigation.  Also  no  riparian  owner  will  want  to 
build  a  wharf  or  fill  for  fear  that  his  title  will  be  im¬ 
paired  for  private  benefit  This  Petition  should  be 
granted. 

Respectfully  submitted, 

Daniel  Partridge,  m 
American  Security  Building 

i  Attorney  for  Lottie  May  Martin 

CERTIFICATE  OF  GOOD  FAITH  AND  OF  SERVICE 

I  certify  that  the  foregoing  petition  for  rehearing  in 
banc  hereto  annexed  is  presented  in  good  faith  and  not 
for  delay;  and  that  on  July  3,  1952  I  served  the  same 
upon  Burdette  M.  Asbill,  Esq.,  Ring  Building,  Washing¬ 
ton,  D.  C.,  Warren  E.  Magee,  Esq.,  Shoreham  Building, 
Washington,  D.  C.,  and  Matthew  S.  Gibson,  Esq.,  17 
Battery  Place,  New  York,  N.  Y.,  Attorneys  for  Gulf  Oil 
Corporation,  John  J.  Courtney,  Esq.,  Investment  Build¬ 
ing,  Washington,  D.  C.,  Attorney  for  Standard  Oil  Com¬ 
pany  of  New  Jersey,  and  Vernon  E.  West,  Chester  H. 
Gray,  Oliver  Gasch  and  John  F.  Doyle,  Esq.,  District 
Building,  Washington  4,  D.  C.,  Attorneys  for  the  District 
of  Columbia,  by  mailing,  post  paid,  copies  to  them  at 
their  addresses  of  record  above  stated. 


Daniel  Partridge,  HE 
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Standard  Oil  Company  op  New  Jersey,  a  Corporation, 


No.  10,970 


Appellant 

v. 

Lottie  May  Martin,  et  al.,  Appellees 


ANSWER  OF  APPELLEE  DISTRICT  OF  COLOMBIA 

TO  PETITION  FOR  REHEARING  EN  BANC 

. 

This  appellee  opposes  the  petition  for  the  following 
reasons: 

L  Each  and  every  point  relied  upon  by  petitioner  was 
briefed  extensively,  argued  at  length  in  open  court  by  the 
parties,  and  discussed  and  decided  by  this  Court  in  its 
opinion  of  June  19,  1952. 


2.  No  matter  is  offered  for  consideration  of  this  Court 


by  petitioner  which  was  not  submitted  to  the  Court  during 


the  original  presentation  of  this  case. 
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3.  The  decision  of  June  19,  1952,  furnishes  an  opportu¬ 
nity  whereby  a  division  of  the  riparian  water  area  of  the 
Anacostia  River,  fair  and  equitable  to  all  parties  concerned, 
may  be  achieved.  The  decision  is  predicated  upon  the 
principles  announced  by  the  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit  in  Mayor  and  City  Council  of  Baltimore 
v.  Crown  Cork  &  Seal  Co.,  122  F.  2d  385,  and  cases  therein 
cited.  The  decision  is  also  in  harmony  with  previous  de¬ 
cisions  of  the  Supreme  Court,  Potomac  Steamboat  Co.  v. 
Upper  Potomac  Steamboat  Co.,  109  U.  S.  672,  and  Morris  v. 
United  States,  174  TJ.  S.  196,  as  well  as  decisions  of  this 
Court  entitled  United  States  v.  Belt,  79  U.  S.  App.  D.  C.  87, 
142  F.  2d  761,  and  United  States  v.  Groen  and  Martin,  72  F. 
Supp.  713,  85  U.  S.  App.  D.  C.  382, 177  F.  2d  733,  cert.  den. 
339  U.  S.  957,  70  S.  Ct.  979, 94  L.  Ed.  1368. 

For  the  foregoing  reasons  it  is  respectfully  submitted 
that  the  petition  for  rehearing  should  be  denied. 

Vernon  E.  West, 

Corporation  Counsel,  D.  C., 

Chester  H.  Gray, 

Principal  Assistant  Corporation 
Counsel,  D.  C., 

Oliver  Gasch, 

Assistant  Corporation  Counsel,  D.  C., 
Stanley  DeNeale, 

Assistant  Corporation  Counsel,  D.  C., 
John  F.  Dottle, 

Assistant  Corporation  Counsel,  D.  C., 
Attorneys  for  Appellee  District  of 
Columbia, 

District  Building, 

Washington  4,  D.  C. 
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I  hereby  certify  that  the  foregoing  answer  of  appellee 
District  of  Colombia  to  petition  for  rehearing  in  banc  was 
served  upon  the  following  counsel  of  record,  by  mailing, 
postage  prepaid,  copies  to  them  at  their  addresses  of  record, 
on  July  14th,  1952 : 


Daniel  Partridge,  m.  Esq., 

American  Security  Building,  Washington,  D.  C. 
Burdette  M.  Asbill,  Esq., 

Bing  Building,  Washington,  D.  C. 

Warren  E.  Magee,  Esq., 

Shoreham  Building,  Washington,  D.  C. 

Matthew  S.  Gibson,  Esq., 

17  Battery  Place,  New  York,  N.  Y. 

John  J.  Courtney,  Esq., 

Investment  Building,  Washington,  D.  C. 
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strnctions  given  regarding  assessment  of  benefits  in  a  con¬ 
demnation  case,  reported  at  p.  416  and  417,  to  the  effect 
that  the  right  of  access  was  an  uncertain  one,  saying  at 
p.  419-421  that  the  right  to  wharf  was  a  substantial  right 
that  conld  be  enjoyed  nntil  taken  away.  The  opinion  of 
June  19,  1952  would  make  this  substantial  property  right 
a  most  uncertain  one. 

The  opinion  of  June  19,  1952  quotes  statement  from  the 
Potomac  Steamboat  case  at  ps.  676,  688  to  the  effect  that 
the  Land  Commissioners  stated  that  no  wharves  can  be 
erected  except  by  the  public  on  the  streets  at  right  angles 
with  the  water  as  implying  that  riparian  boundaries  ran 
at  right  angles  to  the  Eiver.  How  could  such  a  statement 
be  evidence  of  the  direction  of  riparian  boundaries  if  the 
Land  Commissioners  had  no  power  to  fix  them.  The  opin¬ 
ion  also  quotes  general  statements  of  Nicholas  King  sur¬ 
veyor  made  in  1803  and  1806  and  reported  at  p.  691  of 
the  Potomac  Steamboat  opinion  and  258  of  the  Morris 
opinion  as  implying  that  approval  of  the  Dermott  plan 
was  not  meant  to  fix  riparian  boundaries.  However,  these 
statements  were  made  with  reference  to  the  Potomac 
where  the  Dermott  plat  shows  no  riparian  lines  and  not 
regarding  the  Carrollsburgh  area  where  riparian  lines 
are  shown.  The  right  angle  statements  could  hardly 
apply  to  Carrollsburgh  specifically  as  there  were  no 
streets  there  at  exact  right  angles  to  the  water.  These 
statements  could  hardly  contradict  the  specific  evidence 
showing  the  lines  in  the  water  and  to  the  channel  intro¬ 
duced  in  this  case.  (Plfs.  Exhibits  17,  18  and  19,  J.A. 
97-106;  130-133;  371-378).  "Where  riparian  rights  were 
so  important  these  lines  mean  something.  If  they  meant 
as  the  District  Court  held  that  the  Land  Commissioners 
were  attempting  to  convey  a  fee  without  authority,  they 
nevertheless  effectively  bounded  the  riparian  rights,  a 
lesser  estate. 
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In  B.  &  0 .  RJt.  v.  Chase ,  43  Md.  23,  there  were  two 
lots  fronting  on  navigable  water  at  right  angles  to  each 
other  and  the  Court  held  that  the  one  who  got  the  first 
patent  was  entitled  to  the  riparian  rights.  Once  those 
rights  are  granted  they  cannot  be  taken  away  except  for 
purposes  of  navigation. 

IV.  Mrs.  Martin’s  rights  by  prescription  and  estoppel. 

Mrs.  Martin’s  predecessors  .in  title  built  their  first 
wharf  in  1842  (J.A.  383,  384).  It  has  been  there  sub¬ 
stantially  in  accordance  with  its  outlines  since  1876  and 
was  rebuilt  with  proven  permits  from  the  District  of  Co¬ 
lumbia  in  1906  and  again  in  1931  (JJL  168,  280,  284,  428, 
429).  That  portion  of  it  which  is  over  the  South  line  of 
S  Street  extended  was  built  at  Mrs.  Martin’s  predeces¬ 
sor’s  own  expense  at  the  request  of  one  of  the  Commis¬ 
sioners  of  the  District  of  Columbia  and  with  the  ap¬ 
proval  of  the  D.  C.  Building  Inspector  (JJL  169-173). 
Mrs.  Martin’s  predecessor  also  improved  S  Street  by 
filling  it  up  to  the  level  of  the  wharf  (JJL  174). 

Every  one  of  the  cases  of  Classen  v.  Chesapeake  Ger- 
ano  Co.,  81  iMd.,  258,  31  A  808;  Mayor  etc  of  Balto.  v. 
Crown  Cork  and  Seal  Co.,  122  F  (2d)  385,  (see  ps.  390 
and  391)  and  Feudale  v.  Sarles ,  190  Md.  244,  58  A  2d 
248,  cited  as  authority  for  the  power  of  the  D.  C.  Com  • 
missioners  to  establish  riparian  boundary  lines,  field  that 
there  can  be  no  change  in  any  lines  which  have  been  acted 
upon  by  the  property  owner  by  making  improvements 
in  accordance  with  those  lines.  These  and  the  other  cases 
cited  in  appellant’s  briefs  establish  her  right  to  maintain 
her  wharf  and  use  the  public  waters  in  front  of  S  Stree  t 
unimpaired  by  the  encroachments  of  Gulf’s  wharf  erected 
many  years  after  the  erection  of  Mrs.  Martin’s  and  her 
improvements  of  S  Street,  and  now  maintained  for 
purely  private  corporate  purposes  as  an  obstruction  to 
navigation.  If  this  opinion  stands  Gulf  and  Standard 
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Oil  Companies  will  have  succeeded  in  taking  rights  of 
Mrs.  Martin’s  indirectly  and  arbitrarily  which  the  United 
States  were  unsuccessful  in  taking  directly  by  many 
years  of  litigation.  Also  no  riparian  owner  will  want  to 
build  a  wharf  or  fill  for  fear  that  his  title  will  be  im¬ 
paired  for  private  benefit.  This  Petition  should  be 
granted. 

Respectfully  submitted, 

Daniel  Pabtbidge,  m 
American  Security  Building 
Attorney  for  Lottie  May  Martin 

CERTIFICATE  OF  GOOD  FAITH  AND  OF  SERVICE 

I  certify  that  the  foregoing  petition  for  rehearing  in 
banc  hereto  annexed  is  presented  in  good  faith  and  not 
for  delay;  and  that  on  July  3,  1952  I  served  the  same 
upon  Burdette  M.  Asbill,  Esq.,  Ring  Building,  Washing¬ 
ton,  D.  C.,  Warren  E.  Magee,  Esq.,  Shoreham  Building, 
Washington,  D.  C.,  and  Matthew  S.  Gibson,  Esq.,  17 
Battery  Place,  New  York,  N.  Y.,  Attorneys  for  Gulf  Oil 
Corporation,  John  J.  Courtney,  Esq.,  Investment  Build¬ 
ing,  Washington,  D.  C.,  Attorney  for  Standard  Oil  Com¬ 
pany  of  New  Jersey,  and  Vernon  E.  West,  Chester  H. 
Gray,  Oliver  Gasch  and  John  F.  Doyle,  Esq.,  District 
Building,  Washington  4,  D.  C.,  Attorneys  for  the  District 
of  Columbia,  by  mailing,  post  paid,  copies  to  them  at 
their  addresses  of  record  above  stated. 

Daniel  Pabtbidge,  III 


5ESS3S S8S 


3.  The  decision  of  June  19,  1952,  furnishes  an  opportu¬ 
nity  whereby  a  division  of  the  riparian  water  area  of  the 
Anacostia  River,  fair  and  equitable  to  all  parties  concerned, 
may  be  achieved.  The  decision  is  predicated  upon  the 
principles  announced  by  the  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit  in  Mayor  and  City  Council  of  Baltimore 
v.  Crown  Cork  &  Seal  Co.,  122  F.  2d  385,  and  cases  therein 
cited.  The  decision  is  also  in  harmony  with  previous  de¬ 
cisions  of  the  Supreme  Court,  Potomac  Steamboat  Co.  v. 
Upper  Potomac  Steamboat  Co.,  109  TJ.  S.  672,  and  Morris  v. 
United  States,  174  U.  S.  196,  as  well  as  decisions  of  this 
Court  entitled  United  States  v.  Belt,  79  U.  S.  App.  D.  C.  87, 
142  F.  2d  761,  and  United  States  v.  Groen  and  Martin,  72  F. 
Supp.  713,  85  U.  S.  App.  D.  C.  382,  177  F.  2d  733,  cert.  den. 
339  U.  S.  957,  70  S.  Ct.  979, 94  L.  Ed.  1368. 

For  the  foregoing  reasons  it  is  respectfully  submitted 
that  the  petition  for  rehearing  should  be  denied. 

Veknon  E.  West, 

Corporation  Counsel,  D.  C., 

Chester  H.  Gray, 

Principal  Assistant  Corporation 
Counsel,  D.  C., 

Oliver  Gasch, 

Assistant  Corporation  Counsel,  D.  C., 
Stanley  DeNeale, 

Assistant  Corporation  Counsel,  D.  C., 
John  F.  Doyle, 

Assistant  Corporation  Counsel,  D.  C., 
Attorneys  for  Appellee  District  of 
Columbia, 

District  Building, 

Washington  4,  D.  C. 


I  hereby  certify  that  the  foregoing  answer  of  appellee 
District  of  Colombia  to  petition  for  rehearing  in  banc  was 
served  upon  the  following  counsel  of  record,  by  mailing, 
postage  prepaid,  copies  to  them  at  their  addresses  of  record, 
on  July  14th,  1952 : 
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Daniel  Partridge,  m,  Esq., 

American  Security  Building,  Washington,  D.  C. 
Burdette  M.  Asbill,  Esq., 

Ring  Building,  Washington,  D.  C. 

Warren  E.  Magee,  Esq., 

Shoreham  Building,  Washington,  D.  C. 

Matthew  S.  Gibson,  Esq., 

17  Battery  Place,  New  York,  N.  Y. 

John  J.  Courtney,  Esq., 

Investment  Building,  Washington,  D.  C. 


Oliver  Gasch, 

Assistant  Corporation  Counsel,  D.  C. 


